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No.  1,869. 

Indiana  Novelty  Manufacturing  Co.  v.  McGill. 

Pleading. —  Counterclaim. — Set-off. — Action  by  Assignee  0/  Note. — 
Private  Corporation. — In  an  action  on  a  note  given  in  payment  of 
stock  in  a  private  corporation,  by  the  assignee  of  the  note,  the  note 
having  been  assigned  as  collateral  security  for  a  debt  past  due  and 
unpaid,  and  the  assignor  having  become  insolvent,  the  maker  of  the 
note,  who  is  a  stockholder  and  officer  of  the  assignor  company,  has 
the  right  to  set  up  a  counterclaim  or  set-off  as  a  defense  to  the  note, 
an  obligation  running  from  him  to  the  assignor. 

Corporation. — Insolvency. — Stock  and  Notes  Due  for  Shares  Held  in 
Trust. — If  a  company  becomes  insolvent  and  ceases  operations,  the 
fund  represented  by  the  stock  and  by  the  subscriptions  of  notes  due 
from  the  shareholders  for  the  same  becomes  a  trust  fund  for  the 
payment  of  debts  due  the  creditors  of  the  concern,  and  cannot  be 
absorbed  in  whole  or  in  part  by  the  stockholders  who  are  also  officers 
of  the  corporation,  in  payment  of  claims,  real  or  fictitious,  alleged 
to  be  due  them. 
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Same. — Liability  of  Stockholders  to  Creditors  of  Corporation. — Capi- 
tal Stock. — Capital  stock  being  the  stake  or  pledge  upon  which  the 
corporation  obtains  credit,  nothing  short  of  actual  payment  would 
satisfy  the  claims  against  the  stockholders,  at  least  to  the  extent  of 
the  purchase-price  of  the  stock,  if  not  the  full  face  value  thereof. 

Same. — Insolvency. — Action  by  Creditor  to  Compel  Assessment  of  De- 
linquent Subscribers. — If  a  debtor  of  an  insolvent  corporation  has  a 
right  to  its  proportional  part  of  the  capital  stock,  it  should  bring  an 
action  in  equity  to  compel  an  assessment  upon  the  several  delin- 
quent subscribers  to  an  amount  necessary  to  pay  all  debts  of  the 
defunct  company. 

From  the  Porter  Circuit  Court. 
•Crumpacker  &  Crumpaeker,  for  appellant. 
A.  D.  Bartholomew,  for  appellee. 

Reinhard,  J. — This  action  was  brought  by  the  ap- 
pellant, against  the  appellee,  on  a  promissory  note 
which  reads  as  follows: 
"$2,000.00  Chicago,  111.,  February  23, 1892. 

"Nine  months  after  date,  I  promise  to  pay  the  Du- 
Laney  Clock  Company,  of  Chicago,  in  the  State  of 
Illinois,  the  sum  of  two  thousand  dollars,  the  consid- 
eration thereof  being  the  issue  to  me  of  eighty  shares 
of  the  fully  paid-up  stock  of  said  company,  of  the  par 
value  of  eight  thousand  dollars,  and  I  reserve  the 
option  of  paying  this  note  by  the  return  of  said  stock 
to  said  company  at  the  maturity,  thereof. 

(Sig.)        "James  M.  McGill." 

The  note  was  assigned  by  the  DuLaney  Clock  Com- 
pany to  the  appellant. 

The  complaint  avers  that  the  defendant,  on  the  23d 
day  of  February,  1892,  executed  his  note  for  the  sum 
of  $2,000.00,  to  the  DuLaney  Clock  Company,  for 
eighty  shares  of  its  capital  stock;  that  it  was 
provided  in  said  note  that  said  McGill  should  have 
the  option  of  paying  the  same,  at  its  maturity,  by  the 
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surrender  of  said  eighty  shares  of  stock  to  said  com- 
pany ;  that  a  copy  of  the  note  is  filed%  with  the  com- 
plaint It  is  further  averred  that  said  McGill  did  not 
elect  to  pay  said  note  by  returning  the  stock,  and  has 
ever  since  retained  it ;  that  the  note  is  due  and  unpaid, 
and  that  the  DuLaney  Clock  Company,  for  a  valuable 
consideration,  sold  and  endorsed  said  note  to  the 
plaintiff  who  now  owns  it. 

To  this  complaint  the  appellee  filed  an  answer  in 
ten  paragraphs,  the  second  and  sixth  of  which  alone 
remain  in  the  record.  The  second  paragraph  is  in  the 
nature  of  a  counterclaim,  and  in  substance  as  follows: 
The  defendant  admits  the  execution  of  the  note  sued 
on,  but  says  that  as  a  part  of  the  transaction  involv- 
ing the  execution  of  said  note,  he  and  said  clock  com- 
pany entered  into  a  written  contract,  a  copy  of  which 
is  filed  with  this  answer  and  made  a  part  of  the  same ; 
that  by  the  terms  of  said  contract  he  purchased  two 
hundred  and  fifty  shares  of  the  paid-up  capital  stock 
of  said  DuLaney  Clock  Company,  the  payee,  and 
agreed  to  pay  therefor  the  sum  of  $6,250.00,  a  part  Df 
which  was  paid  then  and  there  in  cash,  and  his  notes 
were  given  for  the  residue,  as  appears  from  the  terms 
of  said  contract  and  in  accordance  therewith;  that 
said  note  represents  a  part  of  said  consideration,  and 
is  described  in  said  contract;  that  all  of  said  consid- 
eration except  said  note  has  been  fully  paid;  that  as  a 
further  consideration  for  the  purchase  of  said  stock, 
and  the  payment  of  said  money,  and  the  execution  of 
said  notes,  said  payee  agreed  to  employ  this  defendant, 
in  the  business  in  which  it  was  to  be  engaged,  at  a 
salary  of  $ 2,500.00  a  year,  and  to  carry  on  its  business 
for  a  period  of  five  years  in  the  city  of  Valparaiso,  in 
the  State  of  Indiana ;  that  the  stock  so  purchased  had 
no  market  value,  and  was  not  marketable;  that  the 
DuLaney  Clock  Company  was  organized  for  the  pur* 
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poseof  the  manufacture  and  sale  of  clocks  to  be  run  by 
electricity;  th^t  the  patent  which  was  to  run  said 
clocks  was  new  and  untried,  and  the  project  for  the 
manufacture  of  clocks  was  untried  and  experimental; 
that  after  the  said  contract  and  note  were  executed, 
said  company  began  the  manufacture  of  clocks  at  Val- 
paraiso, and  said  defendant  went  to  work  for  said  com- 
pany under  said  contract,  first  as  secretary  and  treas- 
urer, and  afterwards  as  president  of  the  company,  and 
so  continued  to  labor  and  give  his  time,  according  to 
said  contract,  to  said  company's  business  for  one  year, 
and  to  the  first  day  of  February,  1893;  that  during  said 
time  he  received,  as  a  part  compensation  for  his  ser- 
vices, the  sum  of  $500.00;  that  on  said  date  the  com- 
pany, without  cause,  discharged  him  and  refused  to 
give  him  employment  in  its  business,  and  refused  and 
failed  to  pay  him  his  salary;  that  the  defendant  all 
the  time  has  been  ready  and  willing  to  perform  the 

labor  contracted  for;  that,  afterwards,  on  the day 

of ,  1893,  said  company  became  insolvent  and 

entirely  failed,  and  its  assets  and  affairs  at  the  insti- 
gation of  its  officers  were  put  into  the  hands  of  a  re- 
ceiver, with  the  purpose  and  intent  of  winding  up  and 
closing  out  its  affairs  and  going  out  of  business;  that 
said  company  has  ceased  to  manufacture  clocks  in 
Valparaiso,  as  it  stipulated  to  do  in  said  contract; 
that  said  defendant,  at  the  time  of  the  execution  of 
said  contract,  owned  real  estate  in  Valparaiso,  and 
paid  taxes  in  the  county  in  which  the  city  was  sit- 
uated, and  was  interested  in  the  rise  in  value  of  real 
estate  in  said  city;  that  the  value  of  real  estate  would 
be  greatly  enhanced  by  the  location  and  maintenance 
of  said  factory  in  said  city;  that  by  reason  of  the  re- 
fusal and  failure  of  said  company  to  employ,  and  its 
inability  to  carry  out  and  perform  its  contract  to  fur- 
nish him  employment  as  stated  in  said  contract,  and 
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by  reason  of  the  failure  to  pay  him  what  said  com- 
pany owed  him  on  said  contract  and  to  locate  said 
factory  in  Valparaiso,  he  has  suffered  damages  in  the 
sum  of  $5,000.00. 

The  agreement,  a  copy  of  which  is  filed  with1  the 
foregoing  answer,  is  as  follows: 

"Memoranda  of  an  agreement  between  the  Du- 
Laney  Clock  Company,  of  the  first  part,  and  J.  M. 
McGill,  party  of  the  second  part.  It  is  hereby  agreed 
by  and  between  the  above  parties,  that  the  said  party 
of  the  first  part  shall  sell  and  deliver  to  said  party  of 
the  second  part  two  hundred  and  fifty  shares  of  the 
fully  paid-up  stock  of  the  said  DuLaney  Clock  Com- 
pany, of  the  par  value  of  $  100.00  per  share,  and  also 
the  said  party  of  the  first  part  shall  make  the  said 
McGill  the  secretary  and  treasurer  of  the  said  Du- 
Laney Clock  Company,  at  a  salary  of  f 2, 5 00. 00  per 
year  payable  monthly,  beginning  on  the  23d  day  of 
February,  1892,  and  shall  continue  in  the  business 
specified  by  the  charter  of  the  said  company,  at  the 
city  of  Valparaiso,  in  the  State  of  Indiana,  for  a 
period  of  five  years  from  date  hereof,  and  shall  con- 
tinue said  McGill  in  said  office  or  in  their  employ  at 
not  less  than  said  salary  for  said  period,  if  he  will  so 
elect.  And,  in  consideration  of  the  foregoing,  said 
McGill  agrees  to  perform  the  duties  of  said  offices 
while  incumbent  therein,  and  pay  for  said  stock 
|6,250.00,  in  manner  as  follows,  to-wit:  $1,000.00  in 
cash;  $1,250.00  in  three  months;  $2,000.00  in  six 
months,  and  $2,000.00  in  nine  months,  said  deferred 
payments  to  be  evidenced  by  notes,  which  notes  may 
be  payable  in  cash  or  in  the  return  of  said  stock  of 
said  company,  at  the  purchase-price  aforesaid,  at  the 
option  of  the  said  McGill.  The  said  notes  to  draw  no 
interest,  and  the  stock  to  draw  no  dividends  until  paid 
for  in  cash ;  said  option  to  be  embodied  in  said  notes. 
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In  witness  whereof  the  said  parties  have  hereunto  set 
their  respective  hands  and  seals,  this  23d  day  of  Feb- 
ruary, 1892,  said  DuLaney  Clock  Company  having 
caused  its  signature  and  seal  to  be  herewith  affixed 
by  its  proper  officer." 

The  second  paragraph  of  the  answer  is  a  set-off,  and 
alleges  that  the  defendant  admits  the  execution  of  the 
note ;  but  says  that  prior  to  any  notice  of  any  assign- 
ment thereof  to  the  plaintiff,  said  DuLaney  Clock 
Company,  payee  therein,  became  and  was  indebted  to 
the  defendant  for  work  and  labor  done  for  said  com- 
pany, and  at  its  instance  and  request,  in  the  sum  of 
$2,500. 00,  and  also  for  goods  and  money  furnished  and 
paid  out  for  said  payee,  at  its  instance  and  request,  a 
bill  of  particulars  of  which  is  filed  herewith  and  made 
a  part  of  this  answer. 

The  bill  of  particulars  filed  with  this  paragraph  of 
answer  is  set  out  in  the  record. 

To  the  foregoing  paragraphs  of  answer  the  appel- 
lant replied  as  follows:  "For  a  further  and  second 
cause  of  reply  to  so  much  of  the  defendant's  answer 
as  relates  to  the  matter  of  set-off  and  counterclaim, 
the  plaintiff  says  that  the  DuLaney  Clock  Company 
was  a  corporation  organized  in  the  year  1891,  with  a 
capital  stock  of  $300,000.00,  divided  into  3,000  shares 
of  $100  each ;  that  on  the  23d  of  February,  1892,  the 
defendant  herein  bought  of  said  DuLaney  Clock  Com- 
pany 250  shares  of  its  capital  stock  of  the  face  value 
of  $25,000.00,  for  which  he  undertook  and  agreed  to 
pay  the  sum  of  $6,250.00,  one  fourth  of  the  face  value 
of  the  stock;  that  the  note  in  suit  was  given  for  eighty 
of  said  two  hundred  and  fifty  shares,  and  said  eighty 
shares  were  of  the  face  value  of  $8,000.00;  that  said 
defendant  gave  no  other,  greater,  or  different  consid- 
eration for  said  stock  than  that  above  mentioned; 
that  immediately  thereafter,  the  defendant  became  a 
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director  and  officer  of  said  company,  and  continued  to 
be  one  of  its  directors  and  officers  and  to  manage  its 
affairs  until  in  May,  1893,  when  he  was  removed  from 
office;  that  the  defendant  continued  to  be  a  stock- 
holder, holding  at  the  time  the  said  250  shares  of  stock, 
and  he  has  ever  since  held  and  still  holds  the  same; 
that  plaintiff  sold  and  delivered  to  said  DuLaney 
Clock  Company,  during  the  time  said  defendant  was 
an  officer  and  manager  of  said  company  as  aforesaid, 
clock  cases  and  other  materials  to  be  used  in  its  busi- 
ness, and  at  its  special  instance  and  request,  to  the 
amount  and  value  of  $2,000.00,  which  amount  has 
never  been  paid;  that  said  DuLaney  Clock  Company 
promised,  undertook,  and  agreed  to  pay  that  amount 
for  said  clock  cases,  materials,  etc.,  furnished  by 
plaintiff  as  aforesaid ;  that  in  the  month  of  June,  1893, 
the  said  clock  company  was  in  embarrassed  circum- 
stances and  the  plaintiff's  claim  was  past  due,  and  the 
said  DuLaney  Clock  Company,  in  good  faith,  assigned 
and  transferred  to  this  plaintiff,  as  collateral  security 
for  said  indebtedness,  the  note  sued  upon  in  the  com- 
plaint herein,  which  note  was  then  and  there  past  due 
and  wholly  unpaid;  that  the  said  DuLaney  Clock  Com- 
pany shortly  thereafter  ceased  operation,  and  its  af- 
fairs were  put  in  the  hands  of  a  receiver,  and  it  be- 
came and  was*  and  ever  since  has  been  wholly  insol- 
vent and  has  no  assets  writh  which  to  pay  any  part  of 
its  general  debts,  except  its  claim  against  the  de- 
fendant for  the  unpaid  balance  for  his  said  stock,  as 
shown  here,  and  a  like  claim  against  several  other 
persons  who  are  nonresidents  of  the  State  of  Indiana, 
in  relation  to  wrhose  solvency  the  plaintiff  is  unad- 
vised; that  the  plaintiff's  said  $2,000.00  claim  is  long 
past  due  and  wholly  unpaid;  that  the  defendant,  Mc- 
Gill, is  indebted  to  the  creditors  of  said  DuLaney 
Clock  Company  for  the  balance  of  his  stock  as  afore- 
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said,  to-wit:  $18,750.00,  which  is  and  was  at  the  com- 
mencement of  this  action  due  and  wholly  unpaid ;  that 
he  only  paid  $6,250.00  thereof,  including  the  note  in 
suit  as  aforesaid,  and  the  face  value  of  said  stock  was 
$25,000.00  as  aforesaid;  that  the  creditors  of  said  Du- 
Laney  Clock  Company  have  the  right,  in  law  and 
equity,  to  require  the  defendant  to  pay  the  full  face 
value  of  his  stock  if  that  should  be  necessary  to  pay 
the  debts;  that  said  DuLaney  Clock  Company  has  a 
large  amount  of  other  general  indebtedness,  to-wit: 
$25,000.00,  and  all  of  said  defendant's  indebtedness, 
as  aforesaid,  will  be  required  to  pay  such  debts,  and 
then  not  to  exceed  50  per  cent,  thereof  can  be  paid; 
that  the  affairs  of  the  said  DuLaney  Clock  Company 
are  in  process  of  settlement  in  the  Porter  Circuit 
Court,  but  no  suit  has  ever  been  brought  against  the 
defendant  herein,  for  said  balance  due  from  him  as 
aforesaid ;  that  the  plaintiff  was  and  is  a  general  cred- 
itor of  the  said  DuLaney  Clock  Company,  to  the 
amount  of  $2,000.00,  as  aforesaid,  and  as  such  has  and 
had  the  right  to  insist  upon  the  said  defendant  paying 
full  face  value  of  the  stock,  and,  if  the  defendant's  set- 
off be  allowed,  the  plaintiff  will  be  defeated  in  his 
right  to  full  payment  and  will  be  compelled  to  pro 
rate  with  other  general  creditors  who  have  no  se- 
curity as  aforesaid. 

"Wherefore  the  plaintiff  says  that,  in  equity  and 
good  conscience,  the  defendant  ought  not  to  be  per- 
mitted to  set  up  and  assert  a  set-off  or  counterclaim 
against  the  note  sued  upon  by  plaintiff  as  aforesaid; 
but  that  if  he  have  any  claim  against  said  company, 
he  be  required  to  set  it  off  against  the  amount  he  owes 
the  creditors  of  said  company,  on  his  purchase  of 
stock  as  aforesaid." 

To  this  paragraph  of  reply  the  court  sustained  a 
demurrer,  and  this  ruling  is  assigned  as  error. 
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The  controlling  question  raised  by  appellant's 
learned  counsel  relates  to  the  right  of  the  appellee  to 
set  up  a  counterclaim  or  set-off  as  a  defense  to  an  ob- 
ligation running  from  him  to  the  DuLaney  Clock  Com- 
pany, an  insolvent  corporation,  of  which  appellee  was 
a  stockholder  and  officer. 

It  appears  that  appellant,  while  the  appellee  was  an 
officer  and  stockholder  of  the  clock  company,  sold  to  it 
certain  articles  of  merchandise  needed  in  its  business, 
of  the  value  of  $ 2,000.00,  which  amount  is  still  unpaid; 
and  that  the  note  in  suit  was  assigned  to  it  as  col- 
lateral security  for  said  debt,  after  the  same  was  past 
due  and  wholly  unpaid,  at  a  time  when  the  company 
was  in  embarrassed  circumstances  and  shortly  after 
which  it  was  put  in  the  hands  of  a  receiver. 

When  the  company  became  insolvent  and  ceased 
operating,  the  fund  represented  by  the  stock  and  by 
the  subscriptions  of  notes  due  from  shareholders  for 
the  same  became  a  trust  fund  for  the  payment  of 
debts  due  the  creditors  of  the  concern,  and  could  not 
be  absorbed,  in  whole  or  in  part,  by  the  stockholders 
who  were  also  officers  of  the  corporation,  in  payment 
of  claims,  real  or  fictitious;  alleged  to  be  due  them. 
Nothing  short  of  actual  payment  would  satisfy  the 
claims  against  the  stockholders,  at  least  to  the  extent 
of  the  purchase-price  of  such  stock,  if  not  the  full  face 
value  thereof.  The  capital  stock  is  the  stake  or  pledge 
upon  which  the  corporation  obtains  credit.  The  stock- 
holders who  have  not  paid  in  are  at  least  constructive 
trustees  for  the  creditors,  and  courts  of  equity,  in  this 
country,  will  compel  them  to  surrender  up  the  fund 
for  the  benefit  of  such  creditors.  Thompson  Corp., 
sections  1573,  2951,  et  seq.  In  Saioyer  v.  Hoag,  17  Wall. 
610,  it  was  said  by  the  Supreme  Court  of  the  United 
States:  "Though  it  be  a  doctrine  of  modern  date,  we 
think  it  now  well  established  that  the  capital  stock  of 
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a  corporation,  especially  its  unpaid  subscriptions,  is 
a  trust  fund  for  the  benefit  of  the  general  creditors  of 
the  corporation.  And  when  we  consider  the  rapid  de- 
velopment of  corporations  as  instrumentalities  of  the 
commercial  and  business  world  in  the  last  few  years, 
with  the  corresponding  necessity  of  adapting  legal 
principles  to  the  new  and  varying  exigencies  of  this 
business,  it  is  no  solid  objection  to  such  a  principle 
that  it  is  modern,  for  the  occasion  for  it  could  not 
sooner  have  arisen." 

In  the  case  from  which  we  have  quoted,  a  debt  due 
from  a  stockholder,  for  subscription  to  the  capital 
stock  of  a  fire  insurance  company,  was  sued  upon  and 
attempted  to  be  met  by  a  set-off  in  the  form  of  a  cer- 
tificate for  an  adjusted  loss  by  fire  due  from  said  com- 
pany, which  the  maker  of  the  note  had  purchased  at 
33  cents  on  the  dollar  of  its  par  value.  The  company 
having  been  thrown  into  bankruptcy,  the  assignee  at- 
tempted to  collect  the  note,  which  was  found  among 
the  assets  of  the  insolvent  company,  and  the  maker 
produced  the  adjusted  certificate  and  offered  to  set  it 
off  against  the  note.  The  assignee  refused  to  allow 
the  set-off,  and  the  maker  of  the  note  filed  a  bill  in  the 
court  to  enforce  it  The  court  sustained  the  assignee, 
however,  and  on  appeal  the  Supreme  Court  affirmed 
the  decision.  The  latter  court  held  that  there  was  no 
mutuality  between  the  claims;  that  the  debt  of  the 
maker  of  the  note  was  a  trust  fund  belonging  to  all 
the  creditors  of  the  insolvent  company;  that  as  soon  as 
the  company  became  insolvent  and  that  fact  became 
known  to  the  debtor,  the  right  of  a  set-off  for  an  or- 
dinary debt  ceased,  and  the  fund  he  owed  belonged 
equally  in  equity  to  all  the  creditors  and  could  not  be 
appropriated  by  the  debtor  to  the  exclusive  payment 
of  his  own  claim.  See,  also,  Handlry  v.  Sf?/te,  139  IT.  S. 
417;  Hollins  v.  Brierficld  Coal  and  Iron  Co.,  150  U.  S. 


i 
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371;  Emerson  v.  Senter,  118  U.  S.  3;  Sutton  M'fg  Co.  v. 
Hutchinson  (C.  C.  A.  7th  Cir.),  63  Fed.  Rep.  496. 

When  the  corporators  organize  and  proceed  to  trans- 
act business  on  the  capital  stock  fixed  in  the  charter, 
without  having  paid  in  the  same,  they  commit  a  legal 
fraud  by  so  doing,  and  are  liable  to  creditors  to  make 
good  at  least  what  they  had  agreed  to  pay  for  such 
stock,  if  not  for  the  entire  amount  of  the  minimum 
capital  stock  provided  for.  In  such  cases  the  officers 
are  not  allowed  to  retain  amounts  to  themselves  in 
payment  of  salary.  Burns  v.  Beck  (Oa.),  10  S.  E. 
Rep.  121. 

An  authority  of  high  standing  says  upon  this  sub- 
ject: "It  seems  to  be  well  established  that,  when  a 
corporation  has  become  insolvent,  and  the  subscrip- 
tions for  the  stock  are  being  enforced  for  the  benefit 
of  corporate  creditors,  a  subscriber  cannot,  in  the  suit 
brought  to  collect  his  subscription,  set  up  a  counter- 
claim or  set-off.  This  rule  is  founded  in  equity  and 
wise  public  policy.  The  stockholder  is  not  deprived  of 
his  remedy  for  the  debt  due  him  from  the  corporation ; 
but  he  is  obliged  to  proceed  in  the  same  manner,  and 
is  allowed  to  participate  in  the  final  corporate  assets, 
to  the  same  extent,  and  at  the  same  time,  as  the  other 
creditors."  Cook,  Stock  and  Stockholders  and  Corp. 
L.,  3  ed.,  section  193.  See,  also,  Morawetz,  Priv.  Corp., 
section  787,  et  seq. 

This  doctrine  is  fully  recognized  by  the  Supreme 
Court  of  this  State.  Bruner9  Rec,  v.  Brouon,  139 
Ind.  600,  603. 

If  this  action  were  by  the  receiver  of  the  clock  com- 
pany against  the  appellee  on  this  note,  the  latter, 
under  the  authorities  referred  to,  could  not  properly 
avail  himself  of  the  debt  claimed  by  him  against  said 
corporation,  for  his  salary,  as  a  counterclaim  or  a  set- 
off, for  by  doing  so  he  would  gain  a  preference  for  his 
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own  over  the  claims  of  other  creditors  of  the  insolvent 
corporation.  In  that  case  he  could  bring  his  separate 
action  against  the  corporation  for  whatever  debts  it 
owed  him,  and  share  pro  rata  with  the  other  creditors 
in  collecting  his  claim  out  of  the  assets;  but  he  would 
not  be  absolved  .from  his  obligation  as  a  stockholder 
to  the  creditors,  except  by  the  actual  payment  of  the 
money  owing  on  his  subscription.  Even  in  that  case, 
however,  the  appellee  might  have  a  right  to  his 
counterclaim  if  the  contract  set  up  by  him  in  the 
answer  were  such  as  might  be  regarded  as  an  agree- 
ment that  he  should  pay  for  his  stock,  or  a  portion 
thereof,  in  rendering  services  to  the  company.  Mora- 
wetz  Priv.  Corp.,  section  825.  But  we  do  not  decide 
whether  this  is  that  kind  of  a  contract  or  not. 

As  we  have  seen,  the  note  was  assigned  by  the 
clock  company  to  the  appellant  as  collateral  security 
for  a  bona  fide  debt,  long  before  the  company  went  into 
the  hands  of  a  receiver.  The  corporation  still  owes  the 
appellant  this  debt,  for  the  assignment  of  the  note 
did  not  extinguish  it;  and  upon  failure  to  collect  the 
same  from  the  appellee,  the  note  can  still  be  filed  with 
the  receiver,  or  in  court,  as  a  claim  against  the  said 
corporation. 

As  between  the  appellant  and  the  appellee,  when 
the  note  was  assigned,  no  such  fiduciary  relationship 
subsisted  as  that  which  the  clock  company  sustained 
to  its  creditors.  As  between  the  appellant  and  the  ap- 
pellee, the  claim  which  the  appellee  then  had,  for  ser- 
vices rendered  the  company,  was  just  as  valid  and  of 
as  high  a  character,  in  the  absence  of  any  showing  of 
fraud,  as  the  claim  of  the  appellant  for  goods  sold  to 
the  clock  company;  and  the  note  not  being  governed 
by  the  law  merchant,  all  the  defenses  which  the  appel- 
lee had  to  it,  at  the  time  the  appellant  received  it,  still 
exist  against  it  and  are  available  to  him. 
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Again,  the  appellant's  action  is  simply  an  action 
at  law  upon  the  note.  It  is  not  a  proceeding  in  equity 
to  reach  the  assets  of  the  insolvent  corporation  for  the 
benefit  of  creditors.  No  account  could  be  taken  in 
such  an  action  of  the  debts  and  credits,  and  it  could 
not  be  made  to  appear  as  to  what  other  debts  and 
other  delinquent  stockholders  there  were,  and  what 
available  assets  could  be  brought  into  the  common 
fund  to  satisfy  the  creditors.  Hence,  the  rules  as  to 
set-off  or  counterclaims  obtaining  in  an  equitable 
action  to  reach  the  assets,  where" such  accounts  may  be 
taken,  do  not  apply.  Morawetz  Priv.  Corp.,  section  898. 

It  is  settled  law  in  this  State  that  when  a  receiver 
is  in  charge  of  a  corporation,  a  creditor  cannot  main- 
tain a  suit  to  reach  assets  withheld  from  the  corpora- 
tion. First  Nat  Bank  v.  Dovetail  Body  and  Gear  Co., 
143  Ind.  534. 

It  is  our  conclusion  that  there  is  nothing  in  the  con- 
dition of  things  created  by  the  averments  of  the  reply, 
when  taken  in  connection  with  the  answers  to  which 
it  is  addressed,  that  destroys  the  mutuality  between 
the  cross-demands,  as  contended  by  appellant's  coun- 
sel, and,  unless  it  be  for  some  reason  not  yet  disclosed, 
the  appellee  had  a  right  to  maintain  his  counterclaim 
and  set-off  in  the  present  action. 

It  is  insisted,  however,  that  appellee  had  no  right 
to  assert  these  cross-demands  for  the  further  reason 
that  according  to  the  averments  of  the  reply  the  en- 
tire amount  of  stock  for  which  he  was  indebted  was 
125,000.00;  and  that,  therefore,  he  is  still  liable  to  the 
creditors  for  a  balance  of  his  stock,  taken  at  its  face 
value  of  $18,750.00. 

Assuming,  without  deciding,  that  as  between  the  ap- 
pellee and  the  creditors  of  the  insolvent  corporation, 
the  former  is  liable  for  the  entire  face  value  of  the 
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stock,  without  reference  to  its  actual  value  or  its  pur- 
chase-price, it  does  not  follow  that  the  appellee  can 
be  deprived  of  the  right  to  his  set-off  or  counterclaim 
in  this  action.  The  amount  for  which  appellee  may  be 
liable  cannot  control  the  question  as  to  whether  or 
not  he  is  entitled  to  his  counterclaim  or  set-off.  As 
before  observed,  the  appellant  is  not  in  a  position  to 
raise  that  question  here.  If  it  has  a  right  to  its  pro- 
portional part  of  the  capital  stock  of  this  corporation, 
to  the  full  extent  that  the  same  was  subscribed,  it 
should  apply  to  a  court  of  equity  to  compel  an  assess- 
ment upon  the  several  delinquent  subscribers,  to  the 
amount  necessary  to  pay  all  the  debts  of  the  defunct 
company.    Thompson,  Corp.  2960,  2961. 

It  is  plain  to  our  minds  that  the  result  sought  by 
appellant's  learned  counsel  cannot  be  worked  out  by 
the  method  here  adopted.  For  aught  that  appears, 
there  may  be  and  are  other  delinquent  stock-sub- 
scribers besides  the  appellee,  and  there  certainly  are 
other  creditors  besides  the  appellant-  How  could  it 
be  ascertained,  without  having  these  parties  and  also 
the  clocjt  company  before  the  court,  what  proportion 
of  the  appellee's  delinquent  subscription  is  required, 
and  what  proportion  the  appellant  is  entitled  to  have 
applied  to  the  satisfaction  of  its  claim  ?  If  the  appel- 
lant has  the  right  to  pursue  the  delinquent  sub- 
scribers and  compel  them  to  contribute  a  sufficient 
amount  to  liquidate  its  claim,  the  fact  that  the 
counterclaim  or  set-off  is  allowed  the  appellee  in  the 
present  action,  will  not  debar  appellant  from  the  full 
benefits  of  that  remedy.  It  may  apply  to  the  court 
that  appointed  the  receiver  to  order  the  latter  to  in- 
stitute suit  for  the  unpaid  subscriptions,  and  when- 
ever the  several  parties  are  brought  into  a  court  of 
equity,  all  their  respective  rights  may  be  adjusted. 
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We  think  the  court  committed  no  error  in  sustain- 
ing the  demurrer  to  the  reply. 
Judgment  affirmed. 

Filed  April  2,  1896. 


No.  1,825. 

Island  Coal  Company  v.  Neal. 

Evidence. — Mines  and  Mining. — In  an  action,  for  injuries  from  the 
falling  of  the  roof  of  a  mine,  evidence  that  at  the  point  where  the 
accident  happened  the  roof  could  have  been  propped  and  capped  so 
as  to  protect  the  miners,  is  admissible. 

Same. — Mines  and  Mining. — In  an  action  for  injuries  to  a  miner  from 
the  falling  of  the  roof  of  a  mine,  evidence  of  the  condition  of  the 
roof  for  a  year  before  the  accident  is  admissible  to  show  notice  of 
the  defect  on  the  part  of  the  defendant. 

Harmless  Error. —  Instructions. —  Appellate  Procedure. —  A  judg- 
ment will  not  be  reversed  for  errors  in  instructions  when  the  jury 
could  not  have  been  misled  thereby. 

Bill  of  Exceptions.—  Evidence.— ■Presumption.--AppeUate  Proced- 
ure.— If  the  bill  of  exceptions  sets  forth  certain  evidence,  it  cannot 
.  be  presumed,  for  the  purpose  of  overthrowing  the  judgment,  that 
there  was  no  other  evidence  upon  the  subject ;  but  that  must  be 
made  to  appear  by  appropriate  statements  in  the  bill  of  exceptions. 

Practice.  —  Incomplete  Instruction*  —  The  proper  remedy  for  an 
alleged  omission  in  giving  an  instruction  correct  so  far  as  it  goes, 
is  not  by  exception,  but  by  a  request  for  an  instruction  supplying 
the  omission. 

From  the  Greene  Circuit  Court. 
Chambers,  Pickens  &  Moores,  for  appellant. 
Briggs  &  Lindley,  for  appellee. 

Gavin,  C.  J. — The  appellee,  by  his  next  friend,  sued 
appellant  to  recover  damages  resulting  from  injuries 
received  by  him  through  its  negligent  failure  to  pro- 
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vide  far  him  a  safe  place  to  work  while  laboring  in  its 
coal  mine. 

Appellant  seeks  to  bring  the  case  before  us  by 
means  of  a  "common  law"  bill  of  exceptions. 

Appellee  insists  that  no  question  is  really  pre- 
sented, but  we  do  not  stop  to  pass  upon  this 
proposition. 

All  the  questions  argued  arise  upon  the  motion  for 
a  new  trial,  which  is  properly  in  the  record. 

While  instruction  No.  20  cannot  be  regarded  as  a 
model  of  technical  accuracy,  we  are  of  opinion  that 
when  the  complaint  and  other  instructions  are  con- 
sidered no  jury  could  have  reasonably  understood 
therefrom  anything  other  than  that  the  injuries,  loss 
of  time,  etc.,  to  be  considered  were  those  arising  from 
the  accident  in  controversy. 

"Errors  in  instructions,  which  the  record  shows 
were  not  likely  to  mislead  the  jury,  are  regarded  as 
harmless. "    Elliott  App.  Proced.,  section  642. 

In  Poland  v.  Miller ,  95  Ind.  387,  complaint  was  made 
because  the  court  instructed  the  jury  that  "if  they  be- 
lieved the  facts  averred"  they  should  find  for  the  ap- 
pellee. It  was  insisted  that  this  was  wrong  because 
the  belief  must  be  founded  on  the  evidence,  and  the 
court  did  not  so  limit  it.  The  court,  however,  said: 
"This  was  understood,  and  it  was  unnecessary  to  ex- 
press it."  The  instruction  in  Linton  Coal  Co.  v.  Per- 
sons,  11  Ind.  App.  264,  was  almost  identical  with  this 
so  far  as  relates  to  this  matter  under  consideration, 
and  it  was  regarded  by  the  court  as  sufficient  upon 
this  point,  although  held  bad  on  another  ground. 

Moreover,  in  the  absence  of  the  evidence  which  is  • 
not  in  the  record  in  full,  we  cannot  know  that  there 
was  evidence  showing  any  of  the  various  elements  of 
damage  mentioned  as  resulting  from  any  causes  other 
than  those  set  forth  in  the  complaint. 
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For  this  reason,  also,  we  could  not  say  that  the  in- 
struction was  hurtful. 

There  is  nothing  in  the  instruction,  when  fairly  con- 
strued, which  would  authorize  exemplary  damages  to 
be  given.  It  simply  stated  that  certain  elements ;  loss 
of  time,  permanent  injury,  suffering,  etc.,  were  to  be 
considered,  these  being  the  very  elements  from  which 
compensatory  damages  are  estimated. 

Evidence  of  the  condition  of  the  roof  of  the  mine 
for  a  year  before  the  accident  was  clearly  admissible, 
when  taken  in  connection  with  evidence  that  the  same 
condition  continued  until  the  accident,  as  it  certainly 
tended  to  charge  appellant  with  knowledge  of  the  de- 
fect, because  if  it  had  thus  long  existed  it  might  by  the 
exercise  of  reasonable  care  have  been  discovered.  Lin- 
ton Coal  Co.  v.  Persons,  supra. 

There  was  no  error  in  permitting  proof  that  at  the 
point  where  the  accident  happened  the  roof  which 
fell  in  could  have  been  propped  and  capped  so  as  to 
protect  the  miners  from  falling  slate.  Counsel  rely 
upon  the  cases  of  Pennsylvania  Co.  v.  Mitchell,  124  Ind. 
473;  Pennsylvania  Co.  v.  Lindley,  2  Ind.  App.  Ill,  which 
hold  that  it  is  improper  to  ask  an  expert  if  a  railroad 
could  be  fenced  at  a  certain  point  without  endanger- 
ing the  safety  of  the  railroad  employes.  There  is  an 
apparent  analogy  between  thdse  two  questions  by  rea- 
son of  the  safety  of  employes  entering  into  both,  but 
we  do  not  regard  them  as  similar.  The  analogy  does 
not  extend  farther  than  the  surface.  In  the  railroad 
cases  mentioned  the  principle  upon  which  the  de- 
cision is  founded,  is  that  "witnesses  are  not  pettnitted 
to  express  an  opinion  upon  the  point  which  it  is  the 
duty  of  the  jury  to  determine.  Chicago,  etc.,  R.  W.  Co. 
v.  Modesitt,  124  Ind.  212. 

The  question  here  propounded  did  not  call  upon  the 

Vol    15—2 
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witness  to  determine  the  issue  which  it  was  for  the 
jury  to  try,  but  simply  one  elementary  fact  which  en- 
tered into  that  determination.  If  the  roof  could  be 
propped  and  capped  so  as  to  prevent  the  falling  of 
slate  and  thus  protect  the  miner,  it  then  devolved 
upon  the  jury  to  determine  whether  or  not  appellant 
had  negligently  failed  to  do  so.  It  was  further  for  the 
jury  to  decide  as  to  whether  or  not  the  loose  slate 
might,  by  the  exercise  of  reasonable  care,  have  been 
removed  from  the  roof,  thus  making  it  safe. 

Boncbrake  v.  Board,  etc.,  T41  Ind.  62,  comes  nearer  to 
the  case  in  hand  than  those  cited  by  appellant. 

In  all  cases  brought  to  us,  whether  under  section 
642,  K.  S.  1894,  or  otherwise,  the  presumptions  are  in 
favor  of  the  rulings  of  the  trial  court.  It  is  therefore 
incumbent  upon  the  appellant  to  bring  to  us  such  a 
record  as  overcomes  this  presumption  and  clearly 
shows  affirmatively  that  the  rulings  were  harmful  to 
him.  When  the  bill  sets  forth  certain  evidence,  it 
cannot  be  presumed,  for  the  purpose  of  overthrowing 
the  judgment,  that  there  was  no  other  evidence  upon 
the  subject.  That  must  be  made  to  appear  by  appro- 
priate statements  in  the  bill  of  exceptions.  Keller  v. 
Reynolds,  12  Ind.  App.  383. 

Taking  the  record  of  this  case  altogether,  we  find 
no  just  cause  for  reversal. 

Judgment  affirmed. 

Filed  January  80,  1896. 

On  Petition  for  Eehearing. 

Gavin,  C.  J. — Appellant  renews  one  of  its  objec- 
tions to  instruction  No.  20.  This  instruction  simply 
states  to  the  jury  that  in  assessing  damages  it  may 
consider  certain  things  named,  "not  exceeding  the 
amount  claimed  in  the  complaint."  The  objection 
urged  is  not  that  it  authorizes  exemplary  damages, 


NOVEMBER  TERM,  1895— Vol.  15.  19 

Stucky  et  al.  v.  Hardy  et  al. 

but  that  the  instruction  fails  to  expressly  limit  the 
damages  to  compensation. 

That  the  elements  mentioned  are  proper  for  the  con- 
sideration of  the  jury,  and  that  the  instruction  con- 
tains no  misstatement  of  the  law, — are  not  now  con- 
troverted. The  error  claimed  is  not  in  what  is  said,  but 
in  what  is  not  said.  As  declared  by  the  Supreme 
Court  in  Taggart  v.  McEinsey,  85  Ind.  392,  "Counsel  do 
not  complain  of  what  the  instruction  states,  but  of 
what  it  omits  to  state.  The  proper  remedy  for  such  an 
omission  is,  not  an  exception  to  the  instruction 
given,  but  a  request  to  the  court  to  give  an  instruction 
supplying  or  covering  the  omission."  Hatton,  Ext., 
v.  Jones,  78  Ind.  466;  Colee  v.  State,  75  Ind.  511; 
Blacketery.  House,  67  Ind.  414;  DuSouchet  v.  Dutcher, 
113  Ind.  249;  Cincinnati,  etc.,  R.  W.  Co.  v.  Smock, 
133  Ind.  411 ;  Hindman  v.  Timme,  8  Ind.  App.  416 ; 
Buzzell  v.  Emerton,  161  Mass.  176. 

The  authorities  cited  by  appellant's  counsel,  if  not 
distinguishable  from  the  case  in  hand,  are  certainly 
not  applicable  under  our  practice. 

Petition  overruled. 

Filed  April  2, 1896. 


No.  1,455. 

Stucky  et  al.  v.  Hardy  et  al. 

Contract. — Advertisement. — An  owner  of  horses  is  liable  to  a  news- 
paper publisher  for  his  proportionate  share  of  the  cost  of  an  adver- 
tisement of  a  number  of  horses,  including  his  own,  inserted  under 
a  contract  with  the  owner  of  the  other  horses,  where  he  had  knowl- 
edge of  such  advertisement  being  published  and  acquiesced  therein. 
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Same. — Recovery. — Common  Count  for  Services. — Recovery  may  be 
had  on  a  common  count  for  services  rendered  or  material  furnished 
under  a  contract  which  has  been  fully  performed,  and  the  amount 
of  such  recovery  measured  by  the  contract  price. 

From  the  Cass  Circuit  Court. 
Magee  &  Funk,  for  appellants. 
Justice  &  Lairy,  for  appellees. 

Lotz,  J. — This  suit  was  instituted  by  the  appel- 
lants,  against  the  appellees,  to  recover  the  agreed 
price  for  advertising  done  in  a  newspaper.  It  appears 
from  the  special  finding  of  facts  made  by  the  court 
that  in  1891  Neil  &  Stucky,  a  copartnership,  were  the 
owners  and  proprietors  of  a  weekly  newspaper  called 
the  "Western  Horseman,"  printed  and  published  in 
the  city  of  Indianapolis.  In  1893  Neil  retired  from  said 
firm  and  McMahon  became  a  member  under  the  firm 
name  of  Stucky  &  McMahon,  the  new  firm  succeeding 
to  all  the  property-rights  of  the  old  firm.  Prior  to 
December  25,  1891,  Stucky  solicited  Norris  for  an  ad- 
vertisement in  said  paper,  and  Norris  afterward  pre- 
pared and  sent  a  draft  of  an  advertisement,  which 
was  afterwards  printed  and  published  in  said  paper 
for  the  period  of  six  months,  the  agreed  price  for  that 
period  being  $100.00.  This  advertisement  gave  the 
qualities  and  pedigrees  of  four  stallions,  together 
with  price  of  service  of  said  stallions  for  breeding  pur- 
poses. This  advertisement  or  notice  contained  this 
direction :  "Apply  to  Alex.  Hardy  or  L.  D.  Norris,  Lo- 
gansport,  Indiana."  Two  of  the  horses  advertised  be- 
longed to  Norris  and  two  to  Hardy.  One  of  Norris' 
horses  was  kept  in  Hardy's  stable  in  Logansport,  and 
Norris  paid  Hardy  for  his  keeping,  and  one  was  kept 
on  a  farm  near  Logansport.  Hardy's  two  horses  were 
kept  in  his  stable  in  said  city.    Hardy  had  no  interest 
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in  the  proceeds  of  the  Norris  horses  and  Norris  had 
no  interest  in  the  proceeds  of  the  Hardy  horses,  and 
Hardy  and  Norris  were  not  partners,  nor  was  there 
any  business  relations  between  them  other  than  the 
keeping  of  the  Norris  horse  in  Hardy's  stable.  At  the 
expiration  of  the  six  months'  advertisement,  the  ap- 
pellant, Stucky,  met  the  appellee,  Norris,  and  re- 
quested a  continuation  of  the  advertisement  for  an- 
other period  of  six  months  on  the  same  terms.  Norris 
suggested  a  change  in  the  advertisement,  but  none 
was  made,  and  the  advertisement  was  continued  for 
another  period  of  six  months.  Norris  prepared  a  draft 
for  the  advertisement  and  made  the  contract  on  his 
own  motion,  wholly  without  consultation  with  Hardy. 
It  was  also  agreed  that  in  addition  to  said  advertise- 
ment there  should  be  an  editorial  "write  up"  of  the 
horses.  The  advertisement  was  printed  and  published 
in  said  paper,  for  two  terms  of  six  months  each,  and 
the  editorial  "write  up"  was  published  as  agreed. 
Both  Norris  and  Hardy  were  subscribers  to  said  paper, 
and  received  copies  of  it,  and  knewr  that  the  advertise- 
ment was  being  made  in  the  paper,  and  at  no  time  re- 
quested that  the  advertisement  should  not  be  made, 
but  allowed  it  to  be  published  without  objection. 
Stucky  presented  a  bill  for  the  amount  of  the  adver- 
tising to  Hardy,  and  Hardy  proposed  to  pay  his  part, 
but  desired  to  consult  Norris  as  to  its  accuracy  before 
he  paid  it.  The  plaintiffs  also  made  a  draft  on  Hardy 
and  Norris  for  the  amount  of  the  bill,  viz.:  $200.00, 
through  a  bank  at  Logansport,  and  Hardy  indicated 
his  willingness  to  pay  his  part  of  the  draft,  but 
wanted  Norris  to  pay  the  other  half.  This  draft  was 
not  paid. 

The  court  stated  as  its  conclusions  of  law  that  the 
plaintiffs  should  recover  judgment  against  Norris  for 
1200.00.  But,  as  to  the  defendant  Hardy,  there  should 
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be  net  recovery,  and  rendered  judgment  accordingly. 
The  appellants  excepted  to  the  conclusions  of  law  and 
have  made  such  exception  the  basis  of  an  assignment 
of  error  in  this  court. 

We  think  it  clear,  upon  this  finding  of  facts,  that  if 
Norris  is  liable  Hardy  is  also  liable.  Hardy  received 
the  benefit  of  the  advertisement,  and  he  should  pay 
what  it  was  worth.  The  appellee,  however,  insists 
that  there  is  a  variance  between  the  findings  and  the 
allegations  of  the  complaint,  to-wit:  that  the  com- 
plaint and  each  paragraph  declares  upon  a  special 
contract,  and  that  as  to  Hardy,  if  there  can  be  any  re- 
covery at  all,  it  must  be  upon  a  common  count  for 
services  rendered. 

Whilst  it  is  true  that  each  paragraph  of  the  com- 
plaint refers  to  the  contract,  still  this  is  an  action  on 
a  common  count  for  money  due.'  It  is  well  settled  that 
when  a  special  contract  has  become  executed  and 
nothing  remains  to  be  done  but  to  pay  the  money 
agreed  to  be  paid  under  it,  a  recovery  may  be  had 
upon  a  common  count  and  the  recovery  measured  by 
the  contract  price.  Jenny  Electric  Light  Co.  v.  Bran- 
ham  (Ind.  Sup.),  41  N.  E.  Rep.  448;  Brown  v.  Perry, 
14  Ind.  32 ;  Kerstetter  v.  Raymond,  10  Ind.  199; 
Shilling  v.    Templeton,  66  Ind.  585. 

The  appellees  have  assigned  cross-errors,  question- 
ing the  sufficiency  of  each  paragraph  of  the  complaint, 
and  ask  an  affirmance  on  these  cross-errors.  These 
cross-errors  we  do  not  consider,  because  the  judgment 
would  not,  under  the  circumstances  of  this  case,  be 
affirmed  even  if  well  assigned.  Town  of  Monticello  v. 
Kennardj  7  Ind.  App.  135.  We  think  it  clear  that 
Hardv  was  liable  for  at  least  one-half  of  the  claim. 

The  cause  is  reversed,  with  instructions  to  grant 
the  appellants  a  new  trial  if  asked  for  in  ninety  days. 

Filed  October  17, 1896  ;  petition  for  rehearing  overruled  April  8, 
1896. 
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No.  1,733. 

Campbell  v.  Conner,  Administrator. 

Evidence. — Motion  to  Strike  Out. — Practice. — If  evidence  be  admitted 
without  objection,  a  subsequent  motion  to  strike  out  comes  too  late. 

Same. — Evidence. — Estoppel. — Appellate  Procedure. — A  party  cannot 
object  to  the  testimony  of  non-expert  witnessess  as  to  the  genuine- 
ness of  a  signature,  upon  the  ground  that  they  merely  testified  to 
having  seen  the  person  in  question  sign  his  name,  without  stating 
that  they  were  acquainted  with  his  handwriting  or  signature,  where 
his  witnesses  have  testified  in  a  similar  manner. 

Same. — Striking  Out. — Non- Expert  \fitness. — Genuineness  of  Signa- 
ture.— The  testimony  of  a  non-expert  witness,  as  to  the  genuineness 
of  a  signature,  will  not  be  stricken  out  because  he  admits,  on  cross- 
examination,  that  his  opinion  was  based,  in  part,  upon  comparisons 
made  out  of  court,  where  his  opinion  was  given  after  his  testimony 
on  direct  examination  that  he  had  often  seen  the  person  in  question 
sign  his  name,  and  the  adverse  party  has  waived  any  objection  as 
to  the  sufficiency  of  such  qualification. 

Same. — Decedent's  Estate. — Claim  for  Work  and  Labor. — In  an  action 
against  a  decedent's  estate,  on  a  note  alleged  to  have  been  executed 
by  the  decedent  for  work  and  labor  done  by  the  claimant  while  liv- 
ing with  the  decedent,  evidence  that  claimant  did  but  little  if  any 
work  while  he  lived  with  the  decedent  is  competent. 

New  Trial. — Substantial  Justice. — Practice. — If,  in  the  trial  court,  it 
does  not  appear  that  substantial  justice  has  been  done,  a  new  trial 
should  be  granted. 

Appellate  Procedure. —  Presumption. — Verdict. —  After  the  trial 
court  has  approved  the  verdict  of  the  jury,  all  presumptions  are  in 
its  favor  in  the  Appellate  Court,  and  the  verdict  will  not  be  disturbed 
unless  it  appears  that  substantial  justice  has  not  been  done. 

From  the  Fayette  Circuit  Court. 

S.  Clay  pool  and  J.  W.  Clay  pool,  for  appellant. 

D.  W.  McKee,  R.  Conner,  J.  M.  Mcintosh  and  G. 
W.  Pigman,  for  appellee. 

Davis,  J. — The  appellant  filed  a  claim  against  said 
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estate  in  the  Union  Circuit  Court,  founded  on  a  note 
dated  Dec.  21, 1882,  payable  in  ten  years  with  interest 
The  note  called  for  $5,750.00.  The  venue  was  changed 
to  the  Fayette  Circuit  Court.  The  defense  was  that 
said  Rinker  did  not  execute  the  note  and  that  there 
^vas  no  consideration  for  the  note.  The  jury  returned 
a  verdict  for  appellee,  on  which  judgment  was  ren- 
dered. The  only  error  assigned  in  this  court  is  the 
overruling  of  appellant's  motion  for  a  new  trial. 
Counsel  for  appellant  insist  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  and  that  it 
is  contrary  to  law. 

We  have  carefully  read  the  record,  and  find  the  evi- 
dence conflicting.  There  is  ample  evidence  fairly  sup- 
porting the  verdict  of  the  jury,  on  every  material  point 
in  issue,  and  therefore  we  will  not  reverse  the  judg- 
ment of  the  trial  court  on  this  ground.  Haines  v. 
Porch,  9  Ind.  App.  413;  Zimmerman  v.  Snyder,  6  Ind. 
App.  178;  Miles  v.  DcWolf,  8  Ind.  App.  153. 

On  the  trial  the  appellant  introduced  witnesses 
who  testified  that  they  had  seen  Henry  Rinker  sign  his 
name,  and,  without  asking  the  witnesses  whether  they 
knew  or  were  acquainted  with  his  handwriting  or 
signature,  obtained  answer  from  them  that  in  their 
opinion  the  signature  to  the  note  was  genuine. 

The  appellee  then  introduced  witnesses  who  testi- 
fied that  they  had  seen  Henry  Rinker  sign  his  name, 
and,  without  asking  the  witnesses  whether  they  knew 
or  were  acquainted  with  his  signature,  obtained  answer 
from  them  that  in  their  opinion  the  signature  to  the 
note  was  not  genuine. 

Assuming  the  law  to  be  that  in  such  cases  non-ex- 
pert witnesses  can  only  give  their  opinion  on  the  ques: 
tion  of  the  genuineness  of  the  signature  in  question, 
when  they  have  shown  that  they  are  acquainted  with 
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such  signature,  is  the  appellant  in  a  position  to  invoke 
the  rule? 

"It  has  often  been  decided  that  a  party  calling  out 
incompetent  evidence  may  preclude  himself  from  suc- 
cessfully objecting  to  evidence  of  like  character  in- 
troduced by  his  adversary.  The  rule  on  this  subject 
is  that  evidence  otherwise  incompetent  may  be  prac- 
tically stripped  of  its  objectionable  character  by  the 
course  pursued  by  the  party  who  challenges  its  com- 
petency. If  a  party  opens  the  door  for  the  admission 
of  incompetent  evidence  he  is  in  no  plight  to  complain 
that  his  adversary  followed  through  the  door  thus 
opened."    Perkins  v.  Hay  ward,  124  Ind.  445. 

In  this  case  the  appellant  has  no  just  ground  for 
complaint  because  of  the  introduction  of  the  incom- 
petent evidence  mentioned. 

In  one  instance  there  was  no  objection  to  the  evi- 
dence, but  the  question  arises  on  the  motion  to  strike  ' 
out.  The  rule  is  that  when  evidence  is  admitted  with- 
out objection  a  subsequent  motion  to  strike  out  comes 
too  late.  Chicago,  etc.,  R.  W.  Co.  v.  Champion,  9  Ind. 
App.  510. 

It  was  shown,  on  cross-examination  of  this  witness, 
that  his  opinion  was  based  in  part  on  comparison  with 
signatures  to  papers  not  before  the  court  and  not  ad- 
mitted to  be  genuine.  The  witness  was  not  an  expert 
Comparisons  by  experts  can  only  be  made  with  papers 
admitted  to  be  genuine.  Merritt  v.  fitraiv,  6  Ind.  App. 
360.  The  fact  that  the  cross-examination  disclosed 
that  the  opinion  of  the  witness  wag  in  part  at  least 
based  on  such  comparison  did  not,  under  the  circum- 
stances, constitute  sufficient  ground  for  striking  out 
his  evidence.  Mapbin  v.  Webster,  8  Ind.  App.  547.  The 
witness  testified  in  chief  that  he  was  assistant  cashier 
of  the  bank  and  had  often  seen  Mr.  Rinker  sign  his 
name  to  checks,  and  then  on  cross-examination  he  tes- 
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tified  that  he  had  compared  the  signature  of  the  note 
with  the  signature  to  the  checks,  and  that  his  opinion, 
as  to  whether  the  signature  to  the  note  was  genuine, 
was  in  part  based  on  such  comparison.  Following 
the  rule  adopted  by  the  appellant,  the  witness  who 
had  seen  Rinker  write  his  name  was  competent  to  give 
his  opinion  upon  the  genuineness  of  the  signature  to 
the  note.  The  mere  fact  that  he  may  have  looked  at 
other  signatures  did  not  nlake  him  incompetent  to 
express  an  opinion.  In  view  of  the  course  pursued  by 
the  appellant  in  the  introduction  of  his  evidence,  he 
was  not  entitled  to  have  the  evidence  of  this  witness 
stricken  out  on  his  motion  because  of  the  facts  elicited 
by  him  on  cross-examination. 

The  appellant  introduced  evidence  tending  to  prove 
that  he  did  work  for  Rinker,  and  that  the  note  was  ex- 
ecuted upon  the  settlement  of  accounts,  and  not  for 
'  any  consideration  that  passed  at  the  time  of  the  ex- 
ecution  of  the  note.  The  appellee  introduced  evidence 
tending  to  prove  statements  by  appellant  that  the 
note  was  executed  on  account  of  work  and  labor  per- 
formed by  him  for  Rinker.  It  was  conceded,  as  we 
understand  the  record,  that  the  appellant,  who  mar- 
ried a  daughter  of  Rinker,  during  the  life  of  his  wife 
and  before  the  execution  of  the  note,  lived  for  several 
years  with  Rinker,  and  there  was  no  error,  under  the 
circumstances,  in  allowing  the  appellee  to  prove  that 
the  appellant  did  but  little  if  any  work  while  he  lived 
with  Rinker.  The  note  is  dated  after  the  death  of  ap- 
pellant's  wife.  Subsequent  to  the  date  of  the  note 
Rinker  bought  of  appellant  a  tract  of  land,  for  which 
he  paid  him  $1,400.  Rinker  during  all  these  years 
was  a  wealthy  man,  while  the  appellant  owed  at  least 
one  just  note  of  $90.00  of  many  years  standing,  which 
yet  remains  in  part  unpaid.  The  case  in  many  re- 
spects is  a  peculiar  one.    Whatever  the  merits  of  the 
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controversy  may  be,  the  reading  of  the  evidence  con- 
vinces us  that  the  cause  was  fairly  tried  in  the  court 
below,  and  that  there  is  no  reversible  error  in  the 
record. 
Judgment  affirmed. 

Filed  January  21,  1896. 

Opinion  on  Petition  for  Rehearing. 

Davis,  J. — On  appellant's  petition  for  rehearing,  we 
have  again  examined  the  questions  discussed. 

In  the  circuit  court,  it  should  clearly  appear  that 
substantial  justice  has  been  done  by  the  verdict,  or  a 
new  trial  ought  to  be  granted.  After  the  circuit  court 
has  approved  the  verdict  of  the  jury,  all  presumptions 
are  in  its  favor  in  this  court,  and  we  are  not  permitted 
to  interfere  unless  it  clearly  appears  that  substantial 
justice  has  not  been  done.  Smith  v.  Stump,  12  Ind. 
App.  359;  Haines  v.  Porch,  9  Ind.  App.  413,  and  author- 
ities "there  cited ;  City  of  Lafayette  v.  Ashby,  8  Ind. 
App.  214,  225. 

The  general  rule  is  that  when  evidence  is  admitted 
without  objection,  in  response  to  a  question  that  in- 
dicates the  nature  of  the  response,  a  subsequent  mo- 
tion to  strike  it  out  comes  too  late.  Rhea  v.  Crunk,  12 
Ind.  App.  23. 

Counsel  for  appellant  earnestly  insist  that  the  judg- 
ment of  the  trial  court  should  be  reversed  because 
witnesses  who  testified  that  they  had  seen  Henry 
Rinker  write  his  name,  were  allowed  to  testify  that  in 
their  opinion  the  signature  to  the  note  was  not  his, 
without  previously  testifying  that  they  were  ac- 
quainted with  his  signature.  Assuming  that  the  rul- 
ings mentioned  were  erroneous,  the  record  clearly 
shows  that  appellant,  while  introducing  his  evidence 
in  chief,  asked  and  received  answers  to  questions  sub- 
ject to  the  objection  made  against  the  questions  of  ap- 
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pellee,and,  therefore,  appellant  is  in  no  position  to  ask 
a  reversal   upon  the  question  presented.    Pence  v. 
Waugh,  135  Ind.  143,  150. 
The  petition  for  rehearing  is  overruled. 

Filed  April  3, 1896. 


No.  1,560. 

Johnson  et  al.  v.  Crowder,  Administrator. 

Appellate  Procedure.— Brief.— Under  rule  19  of  Appellate  Court, 
an  appeal  will  be  dismissed  if  a  brief  is  not  filed  by  appellant 
within  sixty  days  from  submission. 

Same. — A  supersedeas  brief  properly  referring  to  the  record  and  stat- 
ing concisely  some  of  the  propositions  relied  upon  for  reversal,  with 
an  argument  supporting  the  same,  will  be  sufficient  to  prevent  a 
dismissal  under  this  rula 

From  the  Orange  Circuit  Court. 

H.  McCormick,  for  appellants. 

W.  A.  Traylor  and  W.  S.  Hunter y  for  appellee. 

Gavin,  C.  J. — The  record  in  this  case  was  filed  Nov. 
30, 1894.  The  cause  was  submitted  Jan.  12,  1895.  No 
brief  has  been  filed  by  appellant,  save  that  which  is 
styled  a  supersedeas  brief.  Appellee  moves  to  dis- 
miss for  want  of  brief  within  sixty  days  of  submission 
as  required  by  Rule  19. 

A  supersedeas  brief  properly  referring  to  the 
record  and  stating  concisely  some  of  the  propositions 
relied  upon  for  reversal,  with  an  argument  supporting 
the  same,  will  be  sufficient  to  prevent  a  dismissal 
under  this  rule.  Louisville,  etc.,  R.  W.  Co.  v.  Widman, 
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9  Ind.  App.  190 ;  Louisvilk,  etc.,  R.  W.  Co.  v.  Grantham, 
104  Ind.  353. 

The  supersedeas  brief  in  this  case,  however,  con- 
tains neither  argument  nor  authorities.  It  is  merely 
a  brief  statement  of  the  rulings  of  the  court  relied 
upon  as  erroneous.  This  falls  far  short  of  being  such 
a  brief  as  conforms  to  the  requirements  of  the  law. 
Island  Coal  Co.  v.  Clemmitt,  12  Ind.  App.  206. 

Appeal  dismissed. 

Filed  December  13, 1895;  petition  for  rehearing  overruled  April  8, 
1886. 


No.  1,612. 

Newman  t/.  Railway  Officials  and  Employees'  Ac- 
cident Association. 

Superior  Court. — (General  Term. — Jurisdiction  of  Person. — Appear- 
ance.— Where  the  record,  on  appeal  from  the  general  term  of  the 
Superior  Court,  recites  that  the  "parties "  were  present  " by  coun- 
sel, and  that  the  appellant  [appellee  below]  objected  and  excepted 
to  the  ruling  and  judgment  of  the  court,"  such  appearance,  as 
shown  by  the  record,  gave  the  court  jurisdiction  of  the  person  of  the 
appellee,  in  the  general  term,  notwithstanding  the  fact  that  no  notice 
of  appeal  was  served  on  appellee,  and  140  days  had  elapsed  from  the 
time  the  appeal  was  prayed  for  until  appellant,  in  the  general  term 
of  the  Superior  Court,  filed  its  assignment  of  errors  therein. 

Appellate  Procedure. —  Presumption. — Record. —  Error. —  As  the 
Appellate  Court  presumes  the  correctness  and  regularity  of  the  judg- 
ment and  proceedings  of  the  court  below,  the  party  appealing  there- 
from is  required  to  present  a  record  which  shows  affirmatively  that 
such  proceedings  and  judgment  are  wrong,  before  the  judgment 
will  be  disturbed. 

Pleading. — Complaint. — Life  Insurance. — In  an  action  on  an  insur- 
ance policy  which  provides  for  the  payment  of  a  specified  amount  in 
the  event  the  decedent's  death  results  directly  and  immediately 
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from  "physical,  bodily  injury  inflicted  by  external,  violent,  and 
accidental  means,"  the  complaint  is  insufficient  which  does  not 
allege  that  death  resulted  from  injuries  accidentally  received. 

From  the  Marion  Superior  Court. 

F.  Knefler  and  J.  S.  Berryhill,  for  appellant. 

F.  M.  Finch  and  J.  A.  Finch,  for  appellee. 

Ross,  J. — The  appellant  brought  this  action  against 
the  appellee,  in  the  Marion  Superior  Court,  upon  a 
policy  of  insurance  issued  by  it  to  appellant's  hus- 
band, insuring  him,  for  lier  benefit,  against  death 
from  "external,  violent  and  accidental  means."  A 
demurrer  for  want  of  facts  was  filed  to  the  complaint 
and  overruled,  whereupon  appellee  filed  an  answer  in 
four  paragraphs,  three  of  which  were  in  confession 
and  avoidance,  and  to  each  of  which  demurrers  were 
filed  and  overruled.  A  reply  of  general  denial  was 
filed  to  these  special  answers.  Upon  the  issues 
formed,  the  cause  was  tried  by  jury  and  a  verdict  re- 
turned in  favor  of  appellant,  upon  which  the  court 
rendered  judgment,  and  the  appellee  appealed  to  the 
general  term,  where  the  judgment  was  reversed  and 
the  court  at  special  term  directed  to  sustain  the  de- 
murrer to  the  complaint.  From  the  judgment  of  re- 
versal this  appeal  is  taken. 

The  only  specification  of  error  assigned  by  the  ap- 
pellant is  that  "The  court  in  general  term  erred  in 
reversing  the  judgment  of  the  court  in  special  term." 

The  first  insistence  of  appellant  is,  "That  the  court 
in  general  term  had  no  jurisdiction  of  the  person  of 
the  appellant  herein,  Lida  Newman." 

The  record  discloses  that  on  the  16th  dav  of  De- 
cember,  1892,  the  court  in  special  term  rendered  judg- 
ment on  the  verdict  of  the  jury;  that  on  the  22d  day 
of  the  same  month  appellee  filed  its  motion  and 
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causes  for  a  new  trial,  which  motion  was  overruled  by 
the  court  on  the  6th  day  of  February,  1893,  sixty  days 
time  being  given  to  prepare  and  file  bill  of  exceptions, 
and  an  appeal  granted  to  the  general  term.  On  the 
21st  day  of  March,  1893,  appellee  filed  its  bill  of  excep- 
tions. The  next  entry  in  the  cause  is  one  made  by  the 
court  in  general  term,  wherein  it  recites  that  on  the 
27th  day  of  June,  1893,  the  appellant  (the  appellee 
here)  filed  an  abstract  of  the  record  and  its  "assign- 
ment of  errors." 

The  contention  of  counsel  for  appellant  is,  that  in- 
asmuch as  more  than  140  days  elapsed  from  the  time 
the  appeal  was  prayed  for  and  granted  until  appellee 
filed  its  assignment  of  errors  in  the  general  term,  no 
notice  of  such  appeal  having  been  served  on  appel- 
lant, the  general  term  acquired  no  jurisdiction  over 
her. 

True,  if  the  court  in  general  term  did  not  acquire 
jurisdiction  over  the  person  of  the  appellant,  Lida 
Newman,  the  judgment  of  reversal  is  not  binding 
against  her,  and  the  judgment  in  her  favor  rendered 
by  the  court  in  special  term  must  stand. 

It  must  be  conceded  that  the  right  of  appeal  is  regu- 
lated by  statute,  and  that  all,  not  merely  a  part,  of  the 
acts  designated  by  the  statute  to  be  done  must  be  per- 
formed or  the  appesil  is  not  perfected. 

"The  right  to  appeal  is  granted  upon  the  condition 
that  all  of  the  several  designated  acts  shall  be  per- 
formed, and  not  upon  the  condition  that  any  number 
of  the  entire  series  of  acts  designated,  less  than  the 
whole,  shall  be  performed  by  the  party  asserting  the 
right."    Elliott  App.  Proced",  section  128. 

This  court  indulges  the  presumption  that  the  judg- 
ment and  proceedings  of  the  court  below  are  regular 
and  correct,  and  a  party  appealing  therefrom  is  re- 
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quired  to  present  a  record  which  shows  affirmatively 
that  such  proceedings  and  judgment  are  wrong. 

We  deem  it  unnecessary,  at  thig  time,  to  consider  or 
decide  just  what  steps  the  statute  requires  to  be  taken 
by  a  complaining  party  in  order  to  take  an  appeal 
from  the  special  to  the  general  term.  Suffice  it  to  say 
that  in  this  case  the  appellant's  contention  is,  simply, 
"That  the  court  in  general  term  had  no  jurisdiction  of 
the  person  of  the  appellant  herein,"  and  the  record  of 
the  court  in  general  term,  at  the  time  the  judgment  of 
reversal  was  entered,  recites  that  the  "parties"  were 
present  "by  counsel,  and  that  the  appellant  objected 
and  excepted  to  the  ruling  and  judgment  of  the  court. " 
The  statement  that  the  parties  were  present  by  coun- 
sel, is  in  no  manner  limited,  and  applies  to  both  the 
appellant  and  appellee,  especially  when  coupled  with 
the  fact  that  appellant  objected  and  excepted  to  the 
court's  rulings.  If  the  appellant  appeared  in  general 
term,  such  appearance  gave  the  court  jurisdiction 
over  her  person. 

The  policy  sued  on  is  not  like  the  ordinary  life 
policy,  but  is  effective  and  enforcible  upon  certain 
conditions  or  the  happening  of  certain  things,  hence  it 
provided  that  the  appellee  would  pay  the  appellant 
$2,000.00  in  the  event  her  husband's  death  resulted 
directly  and  immediately  from  "physical  bodily  in- 
jury inflicted  by  external,  violent,  and  accidental 
means."  There  would  be  no  liability  under  the  terms 
of  the  policy  unless  his  death  was  the  result  of  some 
physical  bodily  injury  which  was  inflicted,  not  only 
by  external  and  violent  means,  but  was  also  accident- 
ally received.  These  facts  are  necessary  to  create  a 
liability  under  the  policy  of  insurance,  and  it  is  neces- 
sary that  appellant  allege  and  prove  them  before  she 
will  be  allowed  to  recover. 

Assuming,  without  deciding,  that  the  facts  alleged 
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sufficiently  show  that  the  decedent's  death  was  the 
result  of  physical  bodily  injuries  inflicted  by  external 
and  violent  means,  there  are  no  facts  alleged  showing 
that  they  were  inflicted,  or  at  least  received,  "acci- 
dentally." An  injury  which  is  the  result  of  an  acci- 
dent, as  applied  in  the  construction  of  insurance 
policies,  is  defined  to  be  the  result  of  some  violence, 
casualty,  or  via  major  to  the  assured,  without  his  de- 
sign or  consent  or  voluntary  co-operation.  7  Am. 
Law  Rev.  588;  North  Am.  Life,  etc.,  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.  St  43;  MaUory  v.  Travellers'  Ins.  Co.  47 
X.  Y.  52;  Schneider  v.  Provident  Life  Ins.  Co.,  24  Wis. 
28;  Barry  v.  United  States  Mut.  Ace.  .Assn.,  23  Fed. 
Kep.  712.  This  latter  case  subsequently  came  before 
the  Supreme  Court  of  the  United  States,  when  it  de- 
fined an  accident  as  "an  event  happening  by  chance; 
unexpectedly  taking  place;  not  according  to  the  usual 
course  of  things,  or  not  as  expected."  United  States 
Mut  Ace.  Assn.  v.  Barry,  131  U.  S.  100. 

The  undertaking  of  the  appellant  was  to  insure  the 
decedent's  life  against  accidental  injuries.  If  death 
resulted  from  injuries  purposely  inflicted  by  the  de- 
cedent himself,  or  through  his  connivance,  they  could 
not  be  said  to  have  been  accidentally  received.  It  de- 
volved upon  the  appellee,  therefore,  to  allege  and 
prove  that  his  death  was  the  result  of  injuries  acci- 
dentally received,  and  for  the  want  of  such  facts  the 
complaint  is  insufficient. 

The  judgment  of  the  court  below  in  general  term  is 
therefore  affirmed. 

Filed  January  8,  1896 ;  petition  for  rehearing  overruled  April  8, 
1896. 

Vol.  15—3 
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No.  1,726. 

Galbraith  et  al.  v.  Holmes  et  al. 

Contract. — Statute  of  Frauds. — An  agreement  to  apply  a  precedent 
debt  in  payment  of  goods  exceeding  $50.00  in  value,  purchased  under 
an  oral  contract,  will  not  take  the  transaction  out  of  the  operation 
of  the  statute  of  frauds,  unless  a  receipt  or  credit  is  actually  given. 

Same. — Statute  of  Frauds. — Delivery. — An  agreement  by  a  seller  of 
a  carload  of  wheat,  by  an  oral  contract,  to  ship  the  same  to  such 
point  as  the  purchasers  should  designate,  and  send  the  bill  of  lad- 
ing to  them,  accompanied  by  a  delivery  of  sacks  in  which  to  ship 
back  to  him  flour  agreed  to  be  taken  in  part  payment,  is  not  such 
a  delivery  as  will  take  the  contract  out  of  the  statute  of  frauds. 

Practice. — Jury. — Directing  Verdict. — If  there  be  any  evidence  hav- 
ing any  legal  weight  upon  any  controverted  fact,  the  parties  are  en- 
titled to  go  to  the  jury  thereon. 

From  the  Decatur  Circuit  Court, 

C.  Ewing  and  D.  Wilson,  for  appellants. 

S.  A.  Bonner,  M.  D.  Tackett,  B.  F.  Bennett,  M.  C. 
Jenkins  and  J.  H.  Parker,  for  appellees. 

Lotz,  J. — The  appellants  sued  the  appellees  to  re- 
cover the  possession  of  a  carload  of  wheat.  On  the 
trial  of  the  cause  appellants  gave  evidence  which 
tended  to  prove  these  facts:  The  appellants  were 
millers  engaged  in  manufacturing  flour  and  corn 
meal.  The  appellee,  Calvin  Ilolmes,  was  a  dealer  in 
grain,  wheat  and  flour.  The  appellants  had  sold  to 
Holmes  a  bill  of  flour  and  there  was  a  balance  due 
from  him  to  them  of  $109.40.  This  balance  was  repre- 
sented in  an  open  account  The  appellants'  mill  was 
situated  at  the  town  of  Burney,  and  Ilolmes  did  bus- 
iness at  a  place  known  as  Letts  Corner,  the  two  places 
being  several  miles  apart.    On  the  29th  of  October, 
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1894,  the  appellants  called  upon  Holmes,  at  his  place 
of  business,  and  proposed  to  buy  of  him  a  carload  of 
wheat  at  46  cents  per  bushel,  and  to  give  in  payment 
therefor  the  account  and  other  flour  and  cornmeal  at 
prices  and  in  quantities  sufficient  to  pay  for  the 
whole  of  the  carload  of  wheat.  Holmes  stated  that  he 
had  a  carload  of  wheat  at  Brewersville,  another  sta- 
tion on  the  railroad  several  miles  distant;  that  he 
would  accept  the  proposition  and  let  them  have  the 
carload  at  Brewersville.  It  was  agreed  that  Holmes 
should  ship  this  carload  to  such  point  as  appellants 
might  designate,  and  send  the  bill  of  lading  to  them. 
Holmes  also  furnished  appellants  with  sacks  in  which 
to  ship  the  flour  to  him,  and  appellants  took  such 
sacks  with  them  to  their  mill.  No  note,  contract,  or 
memorandum  of  this  transaction  was  made  and 
signed  by  any  of  the  parties,  nor  was  there  any  re- 
ceipt given  for  the  account,  nor  any  entry  or  credit 
therefor  ever  made  upon  the  books  of  appellant;  nor 
did  the  appellants,  before  the  bringing  of  this  suit,  ever 
obtain  the  actual  possession  of  this  carload  of  wheat, 
nor  did  they  ever  deliver  any  flour  or  meal  or  give  any- 
thing of  value  to  Holmes  as  a  part  of  such  transaction 
or  in  pursuance  of  such  contract  On  the  next  day 
after  the  transaction,  Holmes  made  an  assignment  of 
his  property  for  the  benefit  of  his  creditors,  and  the 
carload  of  wheat  came  into  the  possession  of  his  as- 
signee at  the  station  of  Brewersville. 

At  the  conclusion  of  the  evidence,  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  appellees. 
The  appellants  insist  that  this  action  of  the  court  was 
erroneous;  that  the  question  of  whether  or  not  there 
was  a  valid  and  enforcible  contract  entered  into 
should  have  been  left  to  the  jutv. 

The  general  rule  is  that  if  there  be  any  evidence 
having  any  legal  weight  upon  any  controverted  fact, 
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the  parties  are  entitled  to  go  to  the  jury  thereon.  It 
is  also  settled  that  the  court  may  in  all  proper  cases 
direct  the  verdict.  The  instruction  of  the  trial  court 
in  this  case  was  evidently  based  upon  the  theory  that 
the  contract  came  within  the  statute  of  frauds.  Sec- 
tion 6635,  R.  S.  1894  (4910,  R.  S.  1881),  provides  that 
"No  contract  for  the  sale  of  any  goods,  for  the  price  of 
$50.00  or  more,  shall  be  valid,  unless  the  purchaser 
shall  receive  part  of  such  property,  or  shall  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  in  writing 
of  the  bargain  be  made,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized. " 

The  appellant  insists  that  the  contract  is  taken  out 
of  the  operation  of  this  statute  for  two  reasons:  (1) 
That  the  agreement  to  credit  the  amount  due  from 
Holmes  to  them  operated  as  a  partial  payment;  and 
(2)  that  there  was  in  legal  effect  a  delivery  of  the  car- 
load of  wheat  to  them. 

Anything,  however  small  in  value,  which  is  given 
in  earnest  or  part  payment  will  take  the  transaction 
out  of  the  statute.  But  an  agreement  to  apply  a  pre- 
cedent debt  in  payment  will  not  relieve  the  transac- 
tion from  the  operation  of  the  statute  unless  a  receipt 
or  credit  is  actually  given.  In  Story  on  Sales,  section 
273,  the  rule  is  stated  thus:  "And  an  agreement  to  ac- 
cept, as  part  payment,  a  debt  before  due  from  the  veil- 
dee,  independent  of  the  transaction,  does  not  satisfy 
the  statute,  for  this  is  nothing  more  than  a  payment 
of  the  previous  debt  in  part  of  the  goods,  with  a  sale 
of  the  remainder.  In  such  a  case  the  agreement  to  ac- 
cept the  debt  in  payment  is  a  portion  of  the  contract 
itself,  and  is  not  an  act  of  part-payment  done  in 
furtherance  of  it,  and  therefore  is  open  to  all  the  ob- 
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jections  which  the  statute  was  intended  to  prevent. 
Where  a  sale  of  goods  is  made  on  an  agreement  that 
the  price  shall  be  applied  to  the  payment  of  a  pre- 
cedent debt,  such  price  must  be  actually  applied  by 
receipt  or  otherwise,  in  order  to  bring  it  within  the 
exception  in  the  statute." 

Was  there  such  a  delivery  of  the  car  of  wheat  as 
prevented  the  operation  of  the  statute?  The  vendor 
may  sell  the  property  and  retain  the  possession  for 
the  vendee  as  his  agent,  and  such  a  delivery  will  be 
valid,  but  to  do  so  there  must  be  an  agreement  to  that 
effect.  Holmes  did  not  put  the  appellants  into  pos- 
session, nor  was  there  any  agreement  that  he  should 
retain  the  possession  for  them.  His  control  or  domin- 
ion over  the  property  had  not  entirely  ceased.  He 
was  required  to  "bill  the  car  out"  and  send  the  bill  of 
lading  to  the  appellants.  Until  this  was  done  the  con- 
tract was  still  executory. 

The  appellants  rely  very  confidently  upon  the 
cases  of  Bertvlson  v.  Bower,  81  Ind  512,  and  Martz  v. 
Putnam,  117  Ind.  392,  and  insist  that  according  to  the 
principles  there  announced  this  sale  is  taken  out  of 
the  statute.  Those  cases  differ  very  materially  from 
the  one  at  bar.  In  each  of  those  cases  there  had  been 
a  partial  performance  of  the  contract,  a  part  of  the 
goods  had  been  delivered  and  paid  for,  and,  of  course, 
the  transactions  were  relieved  from  the  operation  of 
the  statute. 

Nor  do  we  attach  any  importance  to  the  fact  that 
Holmes  delivered  sacks  to  the  appellants  in  which  to 
ship  the  flour.  This  was  a  matter  for  his  own  accom- 
modation, and  was  not  part  payment 

In  our  opinion  there  was  nothing  in  the  transaction 
that  took  it  out  of  the  statute.  There  was  therefore 
no  error  in  directing  the  verdict.    See  NoaJccs  v.  Morey, 
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30  Ind.  103;  Krohn  v.  Bantz,  68  Ind.  277;  Hudnut  v. 
Weir,  100  Ind.  501;  Dehority  y.  Paxson,  97  Ind.  253. 

Judgment  affirmed. 

Gavin,  G.  J.,  did  not  participate  in  this  decision. 

Filed  April  14,  1896. 


No.  1,868. 

Levi  et  al.  v.  Allen. 

Appellate  Procedure. — Conflicting  Evidence. — If  the  evidence  is 
conflicting,  the  determination  of  the  trial  court  will  not  be  disturbed 
on  appeal. 

Evidence. — Burden  of  Proof. — In  an  action  for  goods  sold  and  deliv- 
ered, the  burden  is  on  the  plaintiff  to  prove  an  absolute  sale. 

Contract. — Sale  of  Goods. — Agency. — Recovery. — One  who  receives 
goods  under  an  arrangement  with  a  salesman  that  the  goods  are  to 
be  sold  by  him,  the  sendee,  and  paid  for  as  sold,  the  goods,  however, 
to  remain  the  property  of  the  sender  until  sold,  is  not  liable  to  the 
sender  for  the  unsold  goods. 

Special  Finding.—  Failure  to  Find  Certain  Facts.—  The  absence  of  a 
finding  upon  certain  facts  in  issue  is  equivalent  to  a  finding  against 
him  who  has  the  burden  of  proving  them. 

Harmless  Error. — Overruling  Demurrer. — Answer. — Special  Find- 
ing.—A  party  cannot  be  harmed  by  the  overruling  of  a  demurrer  to 
an  answer  which  the  court  by  its  special  finding  declares  untrue. 

Same. —  Overruling  Demurrer.  —  Answer. —  The  overruling  of  a  de- 
murrer to  a  paragraph  of  the  answer  is  harmless  to  plaintiff  where 
neither  the  judgment  nor  any  conclusion  of  law  is  based  thereon. 

From  the  Washington  Circuit  Court. 
Alspaugh  &  Latvler,  for  appellants. 
Zaring  &  Hottel,  for  appellee. 

Gavin,  C.  J. — Appellants  sued  appellee  for  goods 
sold  and  delivered.    The  case  was  tried  upon  answer 
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of  general  denial  and  several  special  pleas.  The 
court  found  the  facts  specially,  with  conclusions  of 
law  in  favor  of  appellee,  upon  which  judgment  was 
rendered  over  a  motion  for  a  new  trial. 

It  is  not  disputed  that  the  goods  were  shipped  to 
and  received  by  appellee. 

His  theory  of  the  case  is  that  appellants'  salesman 
tried  to  sell  him  goods,  but  he  refused  to  buy ;  that  the 
salesman  then  proposed  to  put  goods  into  his  store,  to 
be  sold  by  him  for  appellants,  and  to  be  paid  for  as 
sold,  certain  discounts  being  allowed  on  payments 
made  within  a  certain  time,  the  goods  to  belong  to  ap- 
pellants until  sold;  that  a  few  days  afterward,  being 
in  Louisville,  he  called  at  appellants'  store  to  make 
their  acquaintance,  as  the  salesman  had  requested 
him  to  do ;  that  he  then  informed  appellants  of  the  ar- 
rangement made  with  the  salesman  and  expressed 
his  doubts  as  to  its  wisdom;  but  the  amount  of  the 
bill  was  reduced  from  about  $800.00  to  $433.00,  and 
the  goods  were  shipped  to  him  under  the  contract 
with  the  salesman. 

Appellants'  version  is  that  appellee  came  to  see 
them  in  person,  in  response  to  a  letter  asking  as  to 
his  financial  condition;  that  the  first  order  or  bill  was 
mutually  abandoned  and  canceled  because  they  re- 
fused to  fill  it,  and  that  appellee  then  and  there,  after 
examination  and  inspection  of  samples,  selected  and 
purchased  the  goods  shipped.  It  must  be  admitted 
that  there  is  much  in  appellee's  conduct,  letters  and 
statements  which  corroborates  appellants'  version  of 
the  deal;  but  yet  appellee  testifies  squarely  to  his 
theory,  and  explicitly  denies  any  inspection  of 
samples,  selection  of  goods,  or  purchase  at  Louisville, 
or  any  modification  of  the  original  arrangement,  ex- 
cept as  to  the  quantity  of  goods  to  be  sent  him. 

The  trial  court  determined  the  conflict  in  appellee's 
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favor,  and  this  determination — where  there  is,  as  here, 
a  conflict — must  be  by  us  regarded  as  final.  DePauw 
University  v.  Smith,  11  Ind.  App.  313. 

The  burden  was  upon  appellants  to  prove  an  abso- 
lute sale.  The  finding  of  the  court  expressly  shows 
that  appellee  did  not  buy  the  goods,  but  that  they  were 
forwarded  to  him,  under  the  arrangement  with  the 
salesman,  to  be  sold  by  appellee,  "the  goods,  however, 
to  be  and  remain  the  property  of  plaintiff  until  sold," 
and  that  only  $100.00  worth  of  the  goods  were  sold; 
that  this  amount  has  been  paid  to  appellants  by  appel- 
lee, who  has  also  offered  to  return  the  remainder  of 
the  goods. 

Under  the  facts  thus  found,  appellants  were  clearly 
not  entitled  to  recover. 

Complaint  is  made  of  the  court's  action  in  overrul- 
ing the  demurrer  to  the  third  paragraph  of  answer. 
Appellants  insist  that  this  is  either  an  answer  of 
breach  of  warranty  or  claiming  a  recision,  while  ap- 
pellee argues  that  it  sets  up  a  conditional  sale.  The 
answer,  in  our  opinion,  plainly  admits  an  absolute 
purchase  with  a  warranty,  of  which  it  avers  a  breach. 
Viewing  it  thus,  whether  it  be  considered  as  merely 
setting  up  the  damages  occasioned  by  the  breach  or 
seeking  or  averring  a  recision,  the  special  finding  is 
as  to  the  issue  presented  by  it,  in  appellants' 
favor.  As  to  facts  averred  in  this  answer,  the  burden 
was  upon  appellee.  The  absence  of  a  finding  upon 
the  facts  therein  contained  is  equivalent  to  a  finding 
against  appellee  as  to  such  facts.  Suit  v.  Warren 
School  Tp.,  8  Ind.  App.  655;  Shipps  v.  Atkinson,  8  Ind. 
App.  505. 

There  is  in  the  finding  nothing  whatever  to  indicate 
any  warranty. 

Appellants  could  not  be  harmed  by  the  overruling 
of  the  demurrer  to  an  answer  which  the  court,  by  its 
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special  finding,  declares  untrue.  Souders  v.  Jeffries, 
98  Ind.  31;  Bartlett  v.  Pittsburg,  etc.,  R.  W.  Co.,  94 
Ind.  281. 

Even  were  the  answer  found  to  be  true,  the  appel- 
lant would  be  entitled,  upon  his  exceptions,  to  the 
correct  conclusion  of  law  thereon,  and  under  the  de- 
cisions the  error  would  be  harmless.  Scanlin  v.  Stew- 
art, 138  Ind.  574;  Woodward  v.  Mitchell,  140  Ind.  406. 

So  far  as  the  findings  are  favorable  to  appellee,  they 
are  based  upon  facts  provable  under  the  general  de- 
nial. The  defense  established  by  the  facts  set  forth 
is  in  direct  denial  of  the  case  counted  upon  by  the 
complaint  and  sustained  by  appellants'  evidence. 
Crurn  v.  Yundt,  12  Ind.  App.  308. 

The  conclusions  of  law  and  judgment  must,  there- 
fore, necessarily  be  founded  on  pleading  other  than 
this  third  paragraph.  No  error  can  be  predicated  then 
upon  the  ruling.  Springfield  Engine,  etc.,  Co.  v.  Ken- 
nedy, 7  Ind.  App.  502. 

We  may  add  that  we  have  searched  the  record 
carefully  and  are  unable  to  find  any  demurrer  to  this 
paragraph,  although  our  decision  has  not  been  based 
upon  its  absence,  but  we  have  considered  the  ques- 
tions as  though  the  record  showed  the  paragraph  duly 
tested  by  proper  demurrer. 

Judgment  affirmed. 

Filed  April  16,  1896. 
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No.  1,996. 

Woodard  v.  Myers. 

Replevin. — Chattel  Mortgage. — Agister's  Lien. — Alternative  Judg- 
ment.— A  judgment  for  defendant  in  replevin  must,  under  section 
1618,  R.  S.  1894,  provide  for  the  return  of  the  property  and  for  costs, 
instead  of  being  in  the  alternative  for  the  return  of  the  property  or 
its  value. 

Same. — Agister's  Lien. — The  lien  of  an  agister  for  feeding  and  caring 
for  a  colt  placed  in  his  hands  by  the  owner,  after  the  execution  of 
a  mortgage  thereon,  and  after  the  maturity  of  the  debt  thereby 
secured,  is  superior  to  the  lien  of  the  mortgage,  where  the  mort- 
gagee had  notice  that  the  colt  was  placed  in  the  agister's  hands  and 
left  it  there  for  more  than  a  year  to  be  fed  and  cared  for  by  him. 

From  the  Elkhart  Circuit  Court 

Stephens  &  Chester,  and  Chamberlain  &  Turner,  for 
appellant. 
J.  S.  Dodge  and  O.  Z.  Hubbell,  for  appellee. 

Davis,  J. — This  was  an  action  in  replevin,  instituted 
by  appellant  against  appellee,  to  recover  the  posses- 
sion of  one  chestnut  sorrel  colt.  The  appellant  al- 
leged, in  his  complaint,  that  he  was  the  owner  of  the 
colt  by  virtue  of  a  chattel  mortgage,  the  condition  of 
which  having  been  broken  entitled  him  to  the  im- 
mediate possession.  It  is  averred  that  the  mortgage 
was  duly  recorded.  No  question  is  raised  as  to  the 
sufficiency  of  the  complaint 

Appellee  answered  by  a  general  denial.  A  trial  by 
a  jury  in  the  circuit  court  resulted  in  a  finding  that 
appellee  was  entitled  to  the  possession  of  the  colt  by 
reason  of  an  agister's  lien  for  the  keeping  and  care  of 
said  animal,  which  at  the  time  of  the  bringing  of  the 
suit  amounted  to  $52.00,  and  that  the  colt  was  worth 
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|55.00  when  appellant  obtained  possession  thereof  by 
the  writ  of  replevin.  Appellant's  motion  for  a  new 
trial  was  overruled. 

The  court  rendered  judgment  on  the  verdict,  that  ap- 
pellant should  forthwith  return  said  colt  to  appellee 
and  pay  all  costs  of  said  proceedings,  and,  in  default 
thereof,  that  appellee  recover  of  appellant  the  sum  of 
$52.00  and  his  costs.  Appellant  moved  the  court  to 
modify  the  judgment  so  as  to  be  a  simple  judgment 
for  the  return  of  the  property  and  for  costs. 

This  motion  was  overruled.  The  errors  assigned  are : 

1.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

2.  The  court  erred  in  overruling  appellant's  mo- 
tion to  modify  the  judgment. 

The  case  originated  in  the  court  of  the  city  of  Elk- 
hart. It  reached  the  circuit  court  on  appeal.  The 
jurisdiction  and  practice  of  the  court  of  the  city  of 
Elkhart  are  the  same  as  that  of  a  justice  of  the 
peace.  Section  3669,  E.  S.  1894;  Berkey  v.  City  of  Elk- 
hart, 13  Ind.  App.  314. 

In  such  actions,  if  the  "defendant  prevail,  judgment 
shall  be  rendered  in  his  favor  for  his  costs  and  that 
he  have  return  of  the  property."  Section  1618,  R.  S. 
1894.  In  the  language  of  Judge  New,  in  Everman  v. 
Hymen,  3  Ind.  App.  459,  464 :  "The  justice's  act  does 
not  permit  a  judgment  in  the  alternative  in  favor  of 
the  defendant  when  the  plaintiff  has  the  possession  of 
the  property  under  the  writ." 

It  is  clear  that  the  contention  of  counsel  for  appel- 
lant, that  the  trial  court  erred  in  overruling  appel- 
lant's motion  to  modify  the  judgment,  must  prevail. 

Did  the  court  err  in  overruling  appellant's  motion 
for  a  new  trial? 

The  evidence  discloses  that  the  mortgage  was  ex- 
ecuted to  appellant  by  the  owner  of  the  colt  on  the 
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30th  day  of  December,  1892,  and  that  the  note  secured 
by  the  mortgage  became  due  on  the  30th  day  of 
March,  1893;  that  appellee  was  engaged  in  the  busi- 
ness of  feeding  and  taking  care  of  live  stock  for 
others  for  hire,  and  that  on  or  about  the  15th  of  April, 
1893,  after  the  maturity  of  the  debt  secured  by  the 
mortgage,  the  mortgagor  left  the  colt  with  appellee  to 
be  fed  and  taken  care  of  by  him;  that,  within  a  few 
days  thereafter,  appellant  was  informed  by  the  mort- 
gagor that  the  colt  had  been  so  left  with  appellee,  and 
that  appellant  from  that  time  forward  knew  that  ap- 
pellee was  feeding,  pasturing  and  caring  for  the  colt; 
that  appellee  pastured,  fed  and  cared  for  the  colt  until 
the  30th  of  November,  1894,  when  this  suit  was  com- 
menced. There  is  also  evidence  fairly  tending  to 
prove  that  when  the  colt  was  placed  in  the  hands  of 
appellee  it  was  only  ten  months  old;  that  it  was  too 
young  for  service;  that,  during  the  time  appellee  had 
possession  of  the  colt,  the  mortgagor  was  a  traveling 
man,  and  that  he  was  unable  to  pay  his  debts,  or  any 
part  thereof.  When  the  colt  was  left  in  the  care  of 
appellee  the  mortgage  debt  was  past  due  and  the  ap- 
pellant was  unable  to  induce  the  mortgagor  to  pay 
any  part  thereof. 

The  lien  of  a  chattel  mortgage  duly  recorded, 
is  paramount  to  that  of  agister  for  subsequently 
pasturing  the  mortgaged  stock,  unless  it  is  shown 
that  the  mortgagee  consented ,  either  expressly  or 
impliedly,  that  such  stock  might  "be  so  pastured 
and  subjected  to  such  lien.  This  rule  is  especially  ap- 
plicable where  the  lien  for  agisting  is  created  before 
the  maturity  of  the  mortgage  debt  Hanch  v.  Ripley, 
127  Ind.  151;  Wight  v.  Sherman,  52  N.  W.  Rep.  1093; 
Blain  v.  Manning,  36  111.  App.  214. 

In  this  case,  however,  the  agister's  lien  was  created 
entirely  after  the  maturity  of  the  mortgage  debt    In 
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addition  to  this  fact,  not  only  did  the  mortgagee  have 
knowledge  that  the  colt  was  placed  in  the  hands  of 
the  agister  to  be  fed  and  cared  for  by  him,  bnt  the  cir- 
cumstances shown  by  the  evidence  are  such,  when 
considered  most  strongly  in  behalf  of  appellee,  as  to 
warrant  the  inference  by  the  jury  that  the  feeding, 
pasturing  and  caring  for  the  colt  by  appellee  was 
with  his  implied  consent 

Moreover,  the  failure  of  appellant  to  assert  his 
right  to  the  possession  of  the  colt,  on  breach  of  the 
condition  for  the  payment  of  the  debt  when  due,  in 
view  of  the  fact  that  the  feed  and  care  of  the  colt  by 
appellee  was  necessary  to  the  preservation  of  the  life 
of  the  animal  might  have  been  fairly  construed  by  the 
jury,  under  the  circumstances,  as  a  waiver  of  his  su- 
perior lien  by  appellant  in  favor  of  the  agister's  lien. 

We  are  not  required  to  determine  what  weight,  if 
any,  should  have  been  given  to  the  fact,  if  it  appeared, 
that  the  mortgage  debt  had  not  been  due,  or  that  the 
mortgagor  was  probably  paying  for  the  pasturing  and 
care  of  the  colt,  or  if  appellee  had  been  using  the  colt, 
or  if  appellant  had  been  induced  by  any  statements 
or  representations  of  the  mortgagor  or  appellee  to  de- 
lay asserting  his  right  under  the  mortgage.  All  that 
we  decide  on  this  question  is,  that  as  the  case  comes  to 
us,  we  fail  to  see  any  sufficient  reason  for  this  court 
setting  aside  the  verdict  of  the  jury  and  the  judgment 
of  the  trial  court  on  the  evidence. 

The  judgment  is  reversed,  with  instruction  to  sus- 
tain appellant's  motion  to  modify  the  judgment  at 
cost  of  appellee. 

Filed  April  14,  1896. 


46         APPELLATE  COURT  OF  INDIANA, 


Wilson  v.  Evers. 


No.  1,661. 

Wilson  v.  Evers. 

Interrogatories  to  Jtjby.—  Answers  To.— General  Verdict— While 
every  reasonable  presumption  is  indulged  in  favor  of  the  general 
verdict,  the  same  presumptions  arise  in  favor  of  answers  to  inter- 
rogatories, which  are  a  part  of  the  verdict ;  and  it  is  the  duty  of  the 
court  to  reconcile  the  answers  to  interrogatories  with  the  general 
verdict;  but,  if  it  cannot  be  done,  the  general  verdict  must  give  way 
to  the  answers  to  interrogatories. 

Same.  —  Answers  Irreconcilable  with  General  Verdict  —  Personal 
Injury. — Master  and  Servant — A  finding  by  the  jury,  in  answer  to 
interrogatories,  that  plaintiff  who  sued  for  injuries  sustained  while 
in  defendant's  employ,  alleging  that  she  was  employed  to  perform 
specified  work  free  from  special  danger,  but  was  required  to  leave 
such  work  and  assist  in  operating  a  dangerous  machine  with  which 
she  was  unacquainted,  had  assisted  in  its  operation  a  number  of 
times  previously,  and  that  the  danger  from  operating  it  was  appar- 
ent, requires  a  verdict  for  defendant,  notwithstanding  a  general 
verdict  for  plaintiff. 

From  the  Delaware  Circuit  Court, 
Wagner  &  Bingham,  for  appellant. 

J.  W.  Ryan,  W.  A.  Thompson  and  JR.  C.  Griffith, 
for  appellee. 

Ross,  J. — The  appellant  sued  appellee  to  recover 
damages  for  personal  injuries  received  by  her  while 
in  his  employ.  There  was  a  trial  by  jury,  and  a  general 
verdict  in  favor  of  appellant.  With  their  verdict  the 
jury  answered  and  returned  a  number  of  interroga- 
tories submitted  to  them.  On  motion  of  appellee  the 
court  rendered  judgment  in  his  favor  on  the  answers 
to  the  interrogatories,  notwithstanding  the  general 
verdict 

The  appellant  insists  that  the  answers  to  the  inter- 
rogatories are  not  in  irreconcilable  conflict  with  the 
general  verdict,  and  that  the  court,  therefore,  erred  in 
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rendering  judgment  in  favor  of  the  appellee  upon 
such  answers. 

While  it  is  true  that  every  reasonable  presumption 
arises  in  favor  of  a  general  verdict,  it  must  also  be  re- 
membered that  interrogatories  submitted  to  and  an- 
swered and  returned  by  the  jury  are  a  part  of  their 
verdict,  and  the  same  presumptions  arise  in  reference 
to  such  answers  as  to  the  general  verdict.  Hence,  al- 
though as  to  the  general  verdict,  the  presumption  is 
that  the  jury  have  found  every  material  fact  neces- 
sary to  be  found  to  sustain  such  verdict,  as  to  the  an- 
swers to  the  interrogatories  the  presumption  is  that 
the  anSwers  so  made  are  true.  The  same  presumption 
of  verity  attaches  to  both,  and  for  that  reason,  if  they 
are  reconcilable  one  with  the  other  upon  any  reason- 
able hypothesis  under  the  issues,  it  is  the  duty  of  the 
court  to  reconcile  them.  But  if  they  cannot  be  recon- 
ciled, the  general  verdict  must  give  way  to  the  an- 
swers to  the  interrogatories. 

In  her  complaint  appellant  charges  that  the  appel- 
lee owned  and  operated  a  laundry  in  the  city  of  Mun- 
cie,  in  which  he  used  a  certain  machine  called  a 
"mangle,"  which  was  dangerous  to  operate;  that  ap- 
pellant was  employed  by  him  in  his  office,  and  her 
duties  under  such  employment  "consisted  in  the  doing 
of  office  work  in  the  office  of  said  laundry;"  that  she 
was  not  familiar  with  the  operation  of  said  mangle, 
but  that  on  the  —  day  of  December,  1893,  appellee 
required  her  to  leave  her  regular  office  duties,  and  to 
go  and  assist  in  operating  said,  mangle;  that  when 
the  mangle  was  running  with  full  pressure  on,  it  was 
less  dangerous  than  when  the  pressure  was  but  par- 
tially on,  and  that  the  machine  was  not  usually  per- 
mitted to  run  with  the  pressure  partially  off;  that 
when  appellee  required  appellant  to  assist  in  operat- 
ing the  mangle,  he  had  negligently  and  carelessly 
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started  and  permitted  said  machine  to  be  and  remain 
running  with  the  pressure  partially  off,  and  that,  on 
account  thereof,  it  was  rendered  dangerous  to  operate. 
It  is  also  alleged  that  appellant  was  misled  as  to  the 
condition  of  the  machine,  but  believing  it  to  be  in 
proper  order  and  in  condition  to  operate,  attempted 
to  operate  the  same,  but  got  her  fingers  caught  and 
drawn  into  the  rollers  and  her  hand  injured. 

A  great  many  interrogatories  were  submitted  to 
and  answered  by  the  jury,  and  while  some  of  the  an- 
swers thereto  are  inconsistent  with  each  other,  there 
are  others  which  are  not  contradicted,  which  are 
wholly  inconsistent  with  the  appellant's  right- to  re- 
cover. The  theory  upon  which  appellant's  complaint 
proceeds,  is  that  she  was  employed  to  perform  cer- 
tain work,  in  itself  free  from  special  dangers,  but  that 
the  appellee  required  her  to  leave  her  regular  employ- 
ment and  assist  in  operating  a  dangerous  machine, 
with  the  operation  of  which  she  was  unacquainted. 
The  jury,  in  answer  to  the  interrogatories,  find  that 
the  dangers  from  operating  the  mangle  were  in  get- 
ting the  fingers  or  hand  between  the  rollers ;  that  the 
danger  was  apparent,  and  that  appellant  had  a  num- 
ber of  times  prior  to  the  time  she  was  injured,  assisted 
in  its  operation.  Considering  all  of  the  answers  to- 
gether, it  is  apparent  that  the  appellant  was  not  only 
familiar  with  the  machine  and  its  operation,  but  that 
she  did  in  the  line  of  her  employment  assist  in  its 
operation.  That  the  dangers  attendant  upon  its  opera- 
tion were  open  and  apparent  is  clear. 

The  court  did  not  err  in  sustaining  the  appellee's 
motion  for  judgment  in  his  favor  on  the  answers  to 
the  interrogatories. 

Judgment  affirmed. 

Lotz,  J.,  did  not  participate  in  this  decision. 

Filed  April  15,  1806. 
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No.  1,886. 

Aetna  Insurance  Co.  v.  LeRoy. 

Appellate  Procedure. — Exceptions. — One  objecting  to  the  intro- 
duction of  testimony  must  point  out  specifically  the  grounds  of  his 
objection  thereto,  in  order  to  avail  himself  on  appeal  of  an  exception 
taken  to  the  ruling.  • 

Same. — When  Affidavits  Not  Part  of  Record, — When  affidavits  are 
not  brought  into  the  record  by  bill  of  exceptions,  nor  by  order  of 
court,  but  merely  copied  into  the  transcript,  by  the  clerk,  following 
the  motion  for  a  new  trial,  they  are  no  part  of  the  record,  and  can- 
not be  examined  on  appeal. 

From  the  Madison  Circuit  Court. 

C.  L.  Henry,  B.  McMahan  and  J.  A.  Van  Osdol,  for 
appellant. 

M.  A.  Chipman,  8.  M.  Keltner  and  E.  E.  Hendee, 
for  appellee. 

Reinhard,  J. — This  is  an  action  on  a  policy  of  fire 
insurance.  The  appellant  contends  that  its  demurrer 
to  the  complaint  should  have  been  sustained  because 
that  pleading  does  not  allege  that  the  property  was 
destroyed  by  fire.  It  appears  that  the  clerk,  in  making 
out  the  original  transcript,  had  omitted  to  copy  the 
words  "by  fire"  after  the  words  "totally  destroyed,"  in 
copying  the  complaint.  This  defect  has  since  been 
remedied  by  the  correction  of  the  record  in  obedience 
to  the  writ  of  certiorari.  No  other  defect  is  pointed 
out 

The  appellant  has  assigned  the  overruling  of  its 
motion  for  a  new  trial  as  error.  Among  the  causes 
assigned  in  the  motion  is  that  of  insufficiency  of  the 
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evidence  to  sustain  the  verdict  The  appellee's  coun- 
sel insist  that  the  evidence  is  not  properly  in  the 
record.  We  have  not  felt  it  necessary  to  examine 
this  point. 

Appellant's  counsel  think  the  jury  allowed  the  ap- 
pellee for  more  property  than  she  lost  by  the  fire.  It 
is  admitted  that  she  lost  some  property  covered  by  the 
policy.  The  appellee  testified  that  she  lost  much  more 
than  the  jury  gave  fyer  credit  for.  There  was  a  conflict 
in  the  evidence  as  to  the  amount  lost  and  the  value 
thereof.  If  the  jury  believed  the  appellee,  as  they  had 
a  right  to  do,  there  is  ample  evidence  to  support  the 
verdict 

It  is  also  assigned,  as  a  ground  for  a  new  trial,  that 
the  court  erred  in  refusing  to  strike  out  the  testimony 
of  the  appellee  as  to  the  loss  of  a  barrel  of  wine,  and 
its  value. 

After  the  appellee  had  been  asked  to  give  a  list  of 
the  property  destroyed,  she  mentioned,  among  other 
things,  "One  barrel  of  wine,  forty-five  gallons,  $45.00." 

No  objection  seems  to  have  been  made  to  the  ques- 
tion or  answer  at  the  time,  but  subsequently  the  ap- 
pellant's counsel  moved  to  strike  out  the  testimony  of 
the  witness  relating  to  said  barrel  of  wine.  The  court 
overruled  the  motion  and  the  appellant  excepted.  No 
reason  was  given  by  appellant's  counsel  for  the  in- 
competency of  the  testimony,  nor  does  it  appear  upon 
what  the  motion  to  strike  it  out  was  predicated. 
There  wras  therefore  no  available  error  in  the  ruling. 
One  objecting  to  the  introduction  of  testimony  must 
point  out  specifically  the  grounds  of  his  objection 
thereto,  in  order  to  avail  himself  on  appeal  of  an  ex- 
ception taken  to  the  ruling.  Ohio,  etc.,  R.  W.  Co.  v. 
W rape ,  4  Ind.  A  pp.  108. 

Another  cause  assigned  in  the  motion  for  a  new 
trial  was  that  of  newly  discovered  evidence.     This 
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question  is  not  properly  presented.  What  purports  to 
be  the  affidavit  of  appellant  in  support  of  the  mo- 
tion for  a  new  trial  and  the  affidavits  of  the  pro- 
posed witnesses  is  copied  into  the  transcript  by 
the  clerk,  following  the  motion  for  a  new  trial.  None 
of  the  affidavits  are  brought  into  the  record  by  bill  of 
exceptions  nor  by  order  of  court  Hence  they  are  no 
part  of  the  record,  and  cannot  be  examined  on  appeal. 
Gross  v.  Haislcy,  2  Ind.  App.  23;  Lake  Erie,  etc.,  R.  R. 
Co.  v.  Arnold,  8  Ind.  App.  297. 

For  these  reasons  and  many  others  that  might  be 
mentioned,  no  error  has  been  shown  in  the  ruling 
upon  the  motion  for  a  new  trial. 

It  may  not  be  improper  to  state  that  there  is  much 
evidence  in  this  case  which  throws  a  strong  suspicion 
upon  the  greater  portion  of  appellee's  claim,  but,  as 
already  observed,  the  jury  seem  to  have  believed  the 
appellee's  testimony,  in  preference  to  that  of  other 
witnesses,  and  it  is  not  our  province  to  inquire  into 
the  correctness  of  this  conclusion. 

We  find  no  reversible  error. 

Judgment  affirmed. 

Filed  April  15, 1896. 


No.  1,702. 

Brower  v.  Ream. 

Pleading.  — Argumentative!*  ess. — Demurrer.  — Argumentativeness  in 
a  pleading  is  not  ground  for  demurrer. 

Evidence.  —  General  Reputation.  —  Cross-examination  as  to  Specific 
Declarations. — Rebuttal  by  Parties  Mentioned  by  Witness. — A 
witness  having  testified  that  the  general  reputation  of  plaintiff  was 
bad,  and  on  cross-examination  having  given  the  names  of  persons 
whom  he  had  heard  speak  of  her  character  in  question,  and  testified 
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to  what  they  said,  it  is  error  to  permit  such  persons  mentioned  by 
witness  to  be  called  and  to  testify  that  they  never  made  the  decla- 
rations attributed  to  them. 
Appellate  Procedure. — Bill  of  Exceptions. — Presentation  to  Judge. 
— When  a  bill  of  exceptions  was  presented  to  the  court,  within  the 
time  allowed  for  presenting  same,  and  a  memorandum  was  made 
thereon  at  the  time  of  presentation,  stating  that  the  bill  was  filed 
within  the  time  allowed  by  the  court,  and  signed  and  certified  by 
the  judge  thereof,  and  held  by  him  for  examination  until  after  the 
expiration  of  the  time  allowed  for  filing  same,  it  must  be  presumed, 
regardless  of  the  memorandum  of  the  judge  made  thereafter  and 
outside  of  the  general  certificate,  that  the  bill  .of  exceptions  was 
presented  in  time. 

From  the  Miami  Circuit  Court 

JR.  P.  Effinger  and  C.  A.  Cole,  for  appellant. 

E.  T.  Reasoner,  J.  W.  0*Hara,  J.  F.  France  and 
Z.  T.  Dungan,  for  appellee. 

Reinhard,  J. — The  appellee  sued  the  appellant  to 
recover  damages  for  a  breach  of  contract  of  marriage. 
The  second  paragraph  of  appellant's  answer  is  as  fol- 
lows: "And  for  a  second  and  further  answer  the  de- 
fendant says  that  at  the  time  of  the  alleged  atten- 
tions and  promise  of  marriage  as  set  out  in  plaintiff's 
complaint,  this  defendant  believed  the  plaintiff  to  be 
a  pure  and  virtuous  woman,  of  good  reputation  for 
chastity  and  morality,  and  calculated  and  fitted  to 
make  a  good  and  faithful  wife;  that  plaintiff  was  not, 
in  fact,  prior  to  or  during  the  time  of  said  alleged  at- 
tentions, a  woman  of  good  character,  but  was,  during 
said  time,  a  woman  of  bad  reputation  for  chastity, 
reputed  to  be  of  lewd  habits  and  to  have  been  and  to 
be  in  the  habit  of  having  illicit  sexual  intercourse 
with  men,  and  that  she  was  in  the  habit  of  having 
such  intercourse;  that  when  the  defendant  learned  of 
her  said  character,  to-wit,  in  the  spring  of  1892,  he 
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ceased  to  pay  her  further  attention  or  conduct  him- 
self toward  her  as  a  lover." 

To  this  answer  the  appellee  filed  the  following  re- 
ply: "And  said  plaintiff  further  says,  by  way  of  reply 
to  the  second  paragraph  of  defendant's  answer,  that 
he  lived  in  the  neighborhood  where  plaintiff  lived,  and 
he  knew  her  reputation  fully,  at  the  time  of  his  con- 
tract with  the  plaintiff  in  marriage,  as  set  out  in  her 
complaint;  that  he  fully  know  all  about  her  said  repu- 
tation, at  the  time  said  contract  was  entered  into,  and 
if  he  did  hear  anything  derogatory  about  her  reputa- 
tion or  character,  he  fully  condoned  it,  as  aforesaid,  by 
insisting  upon  their  marriage.  Wherefore  said  plain- 
tiff demands  judgment." 

The  appellant  filed  a  demurrer  to  this  paragraph  of 
reply  which  was  overruled,  and  this  ruling  is  assigned 
as  error. 

Appellant  insists  that  this  reply  is  neither  a  denial 
nor  a  confession  and  avoidance  of  the  matter  to  which 
it  is  pleaded,  but  that  it  is  wholly  argumentative  in 
its  character,  and,  consequently,  subject  to  demurrer. 
The  objection  urged  is  not  tenable. 

It  is  a  well-known  rule  that  argumentativeness  in  a 
pleading  is  not  a  ground  for  demurrer.  Kepler  v.  Jes- 
sup,  11  Ind.  A  pp.  241. 

It  is  proper  to  state  that  we  regard  it  as  doubtful 
whether  either  the  answer  or  reply  is  good,  but  as  the 
cause  will  have  to  be  retried  in  any  event,  the  plead- 
ings may  be  amended  so  as  to  make  them  sufficient. 

The  only  remaining  error  relied  upon  by  appellant's 
counsel  for  a  reversal  of  the  judgment,  is  the  overrul- 
ing of  the  motion  for  a  new  trial.  It  is  insisted  that 
the  court  erred  in  improperly  allowing  the  appellee's 
counsel  to  ask  certain  witnesses  certain  questions, 
and  to  allow  such  witnesses  to  answer  the  same. 

Samuel  B.  Flora,  a  witness  for  the  appellant,  whose 
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deposition  was  read  in  evidence,  testified  as  follows: 

"Quest.  Are  you  acquainted  with  her  (appellee's) 
general  reputation  for  chastity  and  virtue  in  the 
neighborhood  in  which  she  lived,  during  the  time  that 
the  defendant  was  paying  attention  to  her?  Ans.  I 
heard  a  good  deal  about  it. 

"Quest.  Answer  the  question,  yes  or  no?  Ans. 
Yes,  sir. 

"Quest    Was  it  good  or  bad?    Ans.    It  was  bad." 

On  cross-examination  this  witness  testified  as 
follows: 

"Quest  Give  us  the  names  of  the  persons  you 
heard  say  her  character  for  chastity  was  bad  in  the 
neighborhood  in  which  she  lived  with  her  father  and 
mother?  Ans.  Well,  I  have  heard  Andrew  Teter, 
Frank  Teter  and  Orlanda  Slabaugh. 

"Quest  Any  one  else?  Ans.  Julius  Pontius.  That 
is  all  I  can  state  that  I  can  tell  exactly  what  they  said. 

"Quest.  What  did  you  hear  Andrew  Teter  say? 
Ans.  I  heard  him  sav  he  had  been  with  her  and  in  her 
company,"  and  other  language  which  we  do  not  deem 
necessarv  to  set  out  here. 

"Quest.  What  did  you  hear  Frank  Teter  say?  Ans. 
About  the  same." 

Andrew  and  Frank  Teter  were  then  called  in  rebut- 
tal, and,  over  appellant's  objection,  appellee  proved 
by  them  that  they  never  said  to  Samuel  B.  Flora  what 
the  latter  testified  thev  had  said  to  him  in  regard  to 
the  character  of  the  appellee.  The  appellant  saved 
an    exception   to    the   ruling   which    admitted    this 

testimonv. 

«/ 

Appellant's  counsel  earnestly  insist  that  the  ruling 
referred  to  constitutes  reversible  error,  and  in  sup- 
port of  their  contention  they  refer  us  to  the  cases  of 
Robbing  v.  Rpeiwer,  121  Ind.  594,  and  Welch  v.  State,  104 
Ind.  347.    In  the  case  first  cited,  witnesses  were  called 
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at  the  trial,  who  gave  evidence  tending  to  impeach  the 
general  reputation  for  truth  and  veracity  and  mor- 
alitv  of  one  of  the  witnesses  who  had  testified  in  favor 
of  the  opposite  party.  After  having  stated  in  his  di- 
rect examination  that  he  knew  the  general  reputation 
of  said  witness  in  the  respect  alluded  to,  and  that  it 
was  bad,  he  wras  asked  to  give  the  names  of  such  per- 
sons as  he  had  heard  speak  in  derogation  of  the  repu- 
tation and  character  of  the  impeached  witness,  and 
mentioned  the  names  of  four  or  five  different  persons. 
In  rebuttal,  the  appellant  called  the  persons  whose 
names  had  thus  been  mentioned,  and  in  a  proper  ques- 
tion proposed  to  prove  by  them  that  they  had  never 
made  the  statements  attributed  to  them  by  the  im- 
peaching witness.  This  evidence  was  excluded,  and 
the  ruling  wras  complained  of  as  being  reversible 
error.  The  court  held  that  the  ruling  was  proper. 
Mitchell,  J.,  speaking  for  the  court,  in  the  course  of 
the  opinion  said:  "The  rule  seems  to  be  settled,  when 
general  evidence  impeaching  the  credit  of  the  witness 
has  been  given,  the  opposite  party  may  go  into  a  cross- 
examination  to  ascertain  the  grounds  of  the  unfavor- 
able opinion  as  means  of  knowledge  possessed  by  the 
impeaching  witness,  including  an  inquiry  into  the 
source  and  nature  of  disparaging  reports.  *  *  *  * 
To  this  extent,  the  rule  seems  to  be  satisfactorily 
established,  but  we  know  of  no  authority,  nor  can  we 
conceive  of  any  valid  reason  which  would  justify  a 
collateral  issue,  such  as  would  arise  if  the  evidence 
proposed  were  admitted  between  the  witnesses.  Such 
an  inquiry  would  only  tend  to  embarrass  and  delay 
trials  without  subserving  the  ends  of  justice.  The 
established  rule,  applicable  in  a  case  like  the  present, 
as  in  all  other  cases,  is  that  in  order  to  avoid  an  inter- 
minable multiplication  of  issues,  it  is  a  settled  rule 
of  practice,  that  when  a  witness  is  cross-examined  on 
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a  matter  collateral  to  the  issues  he  cannot,  as  to  his 
answer,  be  subsequently  contradicted  by  the  party 
putting  the  question.'  I  Whart  Ev.,  section  559; 
Welch  v.  State,  supra.  The  evidence  excluded  falls 
directly  within  the  rule  above  stated." 

In  Welch  v.  State,  supra,  practically  the  same  point 
was  decided  with  this  difference,  that  there  the  ob- 
jectionable testimony  was  admitted,  and  for  this  error 
the  cause  was  reversed. 

Upon  the  authorities  cited,  the  ruling  referred  to 
constitutes  reversible  error  if  the  question  is  properly 
presented  in  the  record.  Appellee's  counsel  insist, 
however,  that  the  bill  of  exceptions  containing  this 
evidence  is  not  properly  in  the  record,  because  the 
same  was  not  submitted  in  time  to  the  trial  judge.  It 
appears  that  120  days'  time  was  given  the  appellant 
to  prepare  and  file  his  bill  of  exceptions,  from  the  28th 
day  of  May,  1894,  which  was  the  day  upon  which  the 
motion  for  a  new  trial  was  overruled  and  judgment 
rendered.  The  judge  certified  over  his  official  signa- 
ture as  follows:  "Comes  now  the  defendant  in  the 
above  entitled  cause,  on  the  21st  day  of  September, 
1894,  within  the  time  allowed  by  the  court  for  filing 
bills  of  exception  in  said  cause,  and  presents  to  Jabez 
T.  Cox,  the  regular  judge  of  said  court,  who  presided 
at  the  trial  of  said  cause  therein,  the  annexed  and 
foregoing  longhand  transcript  of  the  evidence  given 
on  said  trial,  with  the  rulings  of  the  court  on  the  ad- 
mission and  conclusion  of  evidence  offered  therein, 
and  the  exceptions  to  such  rulings,  and  tenders  the 
same  as  his  bill  of  exception  No.  1  in  said  cause, 
and  asks  that  the  same  may  be  signed  and  sealed  and 
made  a  part  of  the  record  herein,  which  is  accordingly 
done.  And  the  said  Jabez  T.  Cox,  as  aforesaid,  does 
hereby  certify  that  the  said  transcript  was  written 
out  in  longhand  by  John  Spurgeon,  the  official  re- 
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porter  of  said  court,  from  the  shorthand  report  of  the 
evidence  taken  by  him  on  the  trial  of  said  cause,  and 
that  the  said  annexed  transcript  contains  all  the  evi- 
dence given  on  the  trial  of  said  cause,  together  with 
the  rulings  of  the  court  on  the  admission  of  evidence 
and  the  exceptions  thereto.  Witness  my  hand  and  of- 
ficial seal,  this  6th  day  of  February,  1895.  J.  T.  Cox, 
Judge. " 

Following  the  above  certificate  are  these  indorse- 
ments :  "This  bill  of  exceptions  was  presented  to  me, 
this  21st  day  of  September,  1894,  and  is  held  for  ex- 
amination.   J.  T.  Cox,  Judge." 

"Filed  February  6,1895.   Joseph  H.  Larimer, Clerk." 

As  we  understand  the  appellee's  contention,  it  is  that 
because,  according  to  the  judge's  certificate,  the  bill 
was  signed  by  the  judge  on  the  6th  of  February,  1895, 
which  was  after  the  expiration  of  the  time  allowed  for 
presenting  the  same,  it  must  be  conclusively  pre- 
sumed that  that  was  the  day  upon  which  the  bill  was 
presented  to  the  judge,  and  that  the  indorsement  of 
the  judge  outside  of  the  certificate  and  below  his  sig- 
nature cannot  be  taken  into  consideration.  Counsel 
for  appellee  evidently  lose  sight  of  the  fact  that  the 
judge  has  certified  in  the  very  body  of  his  certificate 
that  the  bill  was  presented  to  him  on  the  21st  day  of 
September,  1894,  and  within  the  time  allowed  by  the 
court  for  filing  the  same.  We  quite  agree  with  appel- 
lee's learned  counsel,  that  if  the  date  of  presentation 
of  the  bill  were  made  manifest  only  by  a  memoran- 
dum of  the  judge  outside  of  his  general  certificate,  and 
there  wrere  no  other  evidence  of  such  presentation 
previous  to  the  time  of  the  signing  of  the  certificate, 
it  would  not  be  sufficient  City  of  Plymouth  v.  Fields, 
125  Ind.  323;  White  v.  Gregory,  126  Ind.  95. 

It  being  certified  by  the  judge,  in  the  regular  way, 
that  the  bill  of  exceptions  was  presented  to  him  on 
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the  21st  day  of  September,  1894,  which  was  within 
the  time  allowed,  we  must  hold,  regardless  of  the 
memorandum  of  the  judge  made  belowT  and  outside 
of  the  general  certificate,  and  ignoring  the  same,  that 
the  bill  of  exceptions  was  presented  in  time,  and  this 
being  true,  the  date  of  the  signing  and  authentication 
of  the  same  is  immaterial. 

For  the  error  committed  in  the  admission  of  im- 
proper evidence,  as  heretofore  indicated  in  this  opin- 
ion, the  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  appellant's  motion  for  a  new 
trial. 

Filed  January  23,  1896  ;  petition  for  rehearing  overruled  April  13, 
1896. 
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Sale. — Conditional  Title. — Resale  to  Purchaser  Without  Notice. — 
Recovery  of  Purchase-price. — Where  a  conditional  vendee  of  goods 
resold  them  to  one  not  having  notice  of  his  conditional  title ;  the 
value  of  the  goods  to  be  determined  by  invoice,  and  while  they 
were  being  invoiced,  the  original  vendor  seized  the  goods, 
claiming  them  as  his,  thus  stopping  the  invoice,  but  the  second 
vendee  replevied  them  from  the  first  vendor  and  sold  all  the 
goods  without  taking  an  invoice,  the  second  vendee  having  paid 
part  of  the  purchase-price  to  his  vendor. — a  recovery  of  the  balance 
of  the  purchase-price  by  the  first  vendor  as  assignee  of  the  contract 
of  resale  between  the  second  vendor  and  the  second  vendee,  can 
not  be  prevented  by  the  non-performance  of  the  condition  toin  voice 
the  goods. 

Practice. — Plea  in  Abatement. — Demurrer,  Overruling. — Hearing 
Evidence  and  Facts  Pleaded. — If  the  facts  upon  which  a  plea  in 
abatement  are  predicated  were  heard,  and  a  special  verdict  rendered 
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thereon  by  the  jury,  it  is  tantamount  to  overruling  the  demurrer  to 
such  plea,  and  trial,  special  verdict,  and  judgment  thereon 
against  the  demurring  party. 
Appellate  Procedure. — Special  Verdict. — Demurrer. — If  the  same 
questions  are  presented,  both  by  demurrer  to  the  pleadings  and  the 
special  verdict,  ruling  upon  demurrer  is  immaterial. 


From  the  Hamilton  Circuit  Court. 

G.  Shirts,  I.  A.  Kilbourne,  J.  W.  Christian  and 
W.  S.  Christian,  for  appellant. 

J.  A.  Roberts,  M.  Vestal,  W.  Fertig  and  H.  J.  Alex- 
ander, for  appellee. 

Reinhard,  J. — Fisher  sued  Jenkins  and  xone 
William  H.  Eller.  The  second  paragraph  of  his  com- 
plaint is  in  substance  as  follows:  The  plaintiff  avers 
that  on  or  about  January  7,  1889,  the  defendant, 
Jenkins,  purchased  of  the  defendant,  Eller,  a  certain 
stock  of  groceries  and  fixtures  in  the  city  of  Nobles- 
ville,  and,  in  evidence  of  said  purchase,  said  defend- 
ants entered  into  a  written  agreement  as  follows: 

"This  agreement,  made  this  7th  day  of  January, 
1889,  by  and  between  W.  H.  Eller  and  A.  II.  Jenkins, 
witnesseth,  that  W.  H.  Eller  has  bargained  and  sold 
to  A.  M.  Jenkins  his  stock  of  groceries,  etc.,  located 
in  Caylor's  Block  and  Jenkins'  storeroom  in  the  city 
of  Noblesville,  Indiana,  at  the  invoice  hereafter  to  be 
juade,  and  to  receive  in  payment  therefor  one  house 
and  lot  in  Westfield,  and  one  lot,  to-wit:  seven,  in 
Gray's  addition  to  Noblesville,  and  eleven  shares  of 
stock  of  the  Noblesville  Foundry  and  Machine  Shop 
Co.,  at  the  sum  of  $1,350.00,  and  said  Jenkins  agrees 
to  pay  the  balance  of  said  invoice  in  thirty  and  sixty 
days,  and  he,  said  Jenkins,  to  receive  the  rents  from 
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said  houses  to  March  1, 1889,  and  said  Eller  to  receive 
the  rent  thereafter  from  the  tenants  thereof. 

(Sig.)    "W.  H.  Eller, 

"A.  M.  Jenkins." 

"That  after  the  execution  of  said  contract,  certain 
differences  arose  between  said  Jenkins  and  said  Eller 
as  to  the  ownership  of  said  property;  that  the  said 
Jenkins  thereupon  instituted  a  suit  in  replevin  in  the 
Hamilton  Circuit  Court,  making  the  said  Eller  and 
this  plaintiff  defendants  therein,  claiming  the  right  of 
.possession  and  ownership  of  said  property  under  and 
by  virtue  of  said  written  contract ;  that  such  proceed- 
ings were  had  in  said  suit  that  under  the  writ  of  re- 
plevin issued  therein,  the  said  Jenkins  took  and  kept 
possession  of  all  said  property  and  removed  and  sold 
the  same  at  retail,  so  that  no  invoice  could  be  made, 
and  that  the  said  Jenkins  thereby  waived  the  making 
of  an  invoice  of  said  property  as  stipulated  in  said 
contract;  that  said  property  was,  during  all  of  said 
time,  of  the  value  of  $2,000.00;  that  all  of  said  amount 
in  excess  of  the  sum  of  $1,350.00,  as  provided  in  said 
contract,  which  should  be  paid  by  the  transfer  of  cer- 
tain other  property,  is  now  due  and  wholly  unpaid; 
that  the  original  contract  so  executed  by  and  between 
said  Eller  and  said  Jenkins,  was  afterwards  acci- 
dently  destroyed  by  fire,  and  that  the  same  cannot  be 
found ;  that  the  above  contract,  as  set  out  herein,  is  a 
true  and  correct  copy  of  said  contract;  that  said  Eller. 
transferred  and  assigned  to  the  plaintiff  all  his  rights 
and  interest  in  said  contract  before  the  institution  of 
this  suit,  and  also  assigned  by  indorsement  thereof  on 
the  back  of  a  copy  of  said  written  contract,  after  said 
original  contract  had  been  so  destroyed,  which  said 
assignment  is  as  follows,  to-wit: 

"For  value  received,  I  hereby  assign  and  transfer 
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all  my  interest,  rights  and  causes  of  action  to  and  in 
the  within  contract  to  William  A.  Fisher,  this  Sep- 
tember 14,  1894.  (Sig.)    William  H.  Eller. 

"That  there  is  now  due  the  plaintiff  from  said  de- 
fendant Jenkins,  on  the  goods  he  so  took  possession 
of,  the  sum  of  $1,000.00.    Wherefore,"  etc. 

To  this  paragraph  of  complaint  a  demurrer  was 
filed  and  overruled,  and  an  exception  saved.  The  ap- 
pellant thereupon  filed  a  plea  in  abatement,  which, 
omitting  the  formal  part,  is  as  follows : 

"Now  comes  the  defendant,  Obijah  M.  Jenkins,  and, 
for  his  separate  plea  in  abatement  to  the  second  para- 
graph of  the  complaint  herein,  says  he  admits  that 
on  the  7th  day  of  January,  1889,  he  purchased  from 
the  defendant  William  H.  Eller  the  stock  of  gro- 
ceries mentioned  in  the  complaint,  and  the  written 
contract  set  forth  in  the  complaint  was  thereupon  ex- 
ecuted by  said  parties,  and  pursuant  thereto  this  de- 
fendant conveyed  to  the  said  Eller,  at  the  time,  the 
real  estate  mentioned  in  the  said  contract,  and  turned 
over  and  assigned  the  shares  of  stock  in  the  Foundry 
and  Machine-Shop  Company,  all  of  which  was  so  done 
at  the  sum  and  price  of  $1,350,  as  stated  in  said  con- 
tract. And  this  defendant  avers  that  the  words  in 
said  contract,  "the  invoice  hereafter  to  be  made," 
were  construed  by  said  parties,  at  the  time,  as  meaning 
an  invoice  to  be  made  by  one  person  selected  by  the 
said  Eller,  one  selected  by  said  Jenkins,  and  in  case  of 
their  disagreement,  the  two  thus  selected  were  to 
select  a  third.  At  once,  upon  the  making  of  said  con- 
tract, the  said  Eller,  so  construing  the  same  as  afore- 
said, selected  as  his  appraiser  James  K.  Fisher,  and 
the  defendant  selected  as  his  appraiser  Alex.  Nixon, 
and  thereupon  the  said  appraisers  began  the  work  of 
making  said  invoice.    But  so  soon  as  said  invoicing 
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was  begun,  the  plaintiff,  William  A.  Fisher,  appeared 
at  the  storeroom  where  said  property  was  situate, 
and  claimed  to  be  the  absolute  owner  of  the  whole  of 
said  stock  of  goods,  forbade  the  said  appraisers  from 
proceeding,  and  forcibly  ejected  this  defendant  and 
the  said  appraisers  from  said  storeroom,  and  denied 
this  defendant's  right  to  take  any  part  of  said  prop- 
erty or  to  proceed  with  said  invoice,  and  said  invoice 
was  therefore  never  made.  The  claim  of  the  said 
Fisher  was  that  he  was  the  sole  owner  of  said  prop- 
erty; that  the  said  Eller  had  no  right  or  title  thereto, 
nor  authority  to  sell  the  same  to  this  defendant,  and 
in  the  said  pretended  claims  of  the  said  Fisher,  the  said 
Eller  then  and  there  joined  and  acquiesced,  and  the 
said  Eller,  by  all  means  in  his  power,  sought  to  assist 
the  said  Fisher  in  recovering  and  retaining  the  whole 
of  the  said  property,  and  forbade  the  appraisers  from 
taking  such  invoice.  And  thereupon  this  plaintiff  was 
compelled  to  and  did  institute  in  the  Hamilton  Cir- 
cuit Court  his  action  to  recover  the  possession  of  said 
stock  of  goods,  under  and  by  virtue  of  said  contract; 
and  the  venue  of  said  cause  having  been  changed  to 
the  Marion  Circuit  Court,  the  same  was  there  tried, 
resulting  in  a  judgment  in  favor  of  this  defendant, 
to- wit :  that  he  was  the  owner  and  entitled  to  the  pos- 
session of  said  stock  of  goods,  and  that  said  pretended 
claims  of  the  said  Fisher  were  without  right  and 
wrongful.  And  under  said  proceedings  and  by  virtue 
of  the  writ  of  replevin  therein  issued,  this  defendant 
did  obtain  possession  of  said  stock  of  goods.  At  no 
time  after  the  plaintiff  and  said  appraisers  were 
driven  from  said  store  did  the  said  Eller  or  any  one  for 
him  select  any  appraiser  to  appraise  the  value  of  said 
stock  or  any  part  thereof,  nor  at  any  time  thereafter 
was  this  defendant  asked  or  requested  to  name  any 
such  appraiser  on  his  part,  although  he  has  always 
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been  willing  so  to  do.  Nor  were  any  such  appraisers 
thereafter  selected,  and  no  demand  whatever  was  at 
any  time  made  upon  this  defendant  that  such  ap- 
praisement should  be  made.  A  sole  and  only  reason 
why  such  appraisement  wras  not  completed  when  the 
same  was  begun  by  the  appraisers  selected  afore- 
said, wras  the  wrongful  conduct  of  the  plaintiff  Fisher 
and  the  said  William  H.  Eller  as  assignor.  And  this 
defendant,  therefore,  says  that  nothing  is  due  at  this 
time  upon  the  said' contract. 

To  this  plea  the  appellant  filed  a  demurrer,  and  the 
court  sustained  the  same,  to  which  ruling  the  appel- 
lant excepted. 

Issue  having  been  joined  upon  the  complaint,  the 
cause  was  submitted  to  a  jury  for  trial.  The  jury  re- 
turned a  special  verdict  in  writing,  which  is  as  fol- 
lows: "We  find  that  about  the  1st  day  of  October, 
1888,  the  plaintiff  Fisher  was  the  owner  of  a  stock  of 
groceries,  fixtures,  wagon  and  harness,  in  and  about  a 
storeroom  located  in  the  Cavlor  Block  in  the  city  of 
Noblesville,  Indiana,  and  then  and  there  contracted 
with  the  defendant  Eller  to  sell  the  same  to  him,  it 
being  agreed  between  them  that  the  title  should  not 
pass  to  Eller  until  he  paid  plaintiff  for  said  property, 
but  Eller  from  that  time  until  the  taking  of  the  prop- 
erty under  the  writ  of  replevin,  as  hereinafter  men- 
tioned, took  the  management  of  said  property  and 
business,  and  bought  and  sold  goods  in  his  own  name 
in  the  regular  course  of  retail  trade;  that  on  the  8th 
day  of  January,  1889,  said  Eller  entered  into  an  agree- 
ment in  writing  with  the  defendant  Jenkins  to  trade 
and  transfer  all  the  said  property  and  all  the  stock  of 
groceries  then  on  hand  to  said  Jenkins,  wrhich  agree- 
ment was  then  signed  by  said  Eller  and  Jenkins,  and 
a  correct  copy  of  the  same  is  set  out  in  the  complaint 
herein,  and  the  said  Eller  then  selected  James  K. 
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Fisher,  and  said  Jenkins  selected  Alex.  Nixon  to  in- 
voice the  said  stock  of  groceries,  fixtures,  wagon  and 
harness,  under  the  terms  of  said  contract ;  that  on  the 
morning  of  the  next  day  James  K.  Fisher  and  said 
Nixon  met  at  said  storeroom  and  began  making  an 
invoice  of  said  property,  said  Jenkins  being  present, 
whereupon  the  plaintiff,  Fisher,  entered  the  storeroom 
and  forbade  said  parties  from  proceeding  with  such 
invoice  and  claimed  all  said  property  as  his  own,  as- 
serting that  the  title  remained  in  him  until  said  Eller 
had  paid  him  for  the  same;  that  at  the  time  said 
Eller  signed  said  written  agreement,  he  expected  to 
get  money  to  pay  plaintiff  for  said  property,  by  the 
transfer  of  certain  real  estate,  but  was  unable  to  do 
so  on  account  of  the  refusal  of  his  wife  to  join  in  the 
conveyance  of  said  real  estate,  and  when  plaintiff  ob- 
jected to  said  invoice,  said  Eller  notified  plaintiff  and 
said  Jenkins  that  he  would  be  unable  to  get  the 
money  to  pay  plaintiff  for  said  property,  and  declined 
to  proceed  with  such  invoice,  and  acquiesced  in  the 
claim  of  title  made  by  plaintiff  Fisher  to  said  prop- 
erty, and  thereupon  said  Jenkins  began  an  action  in  the 
Hamilton  Circuit  Court  against  the  said  Fisher  and 
Eller  for  the  recovery  of  the  possession  of  said  prop- 
erty, in  which  action  a  writ  of  replevin  was  issued  to 
the  sheriff,  who  took  possession  of  all  said  property 
under  said  writ,  and  the  defendants  therein  failing  to 
give  bond  within  twenty-four  hours  for  the  return  of 
said  property,  said  Jenkins  gave  bond  therefor,  and 
said  sheriff  turned  all  said  property  over  to  said 
Jenkins,  who  immediately  began  selling  the  same  at 
retail,  and  while  said  replevin  suit  was  yet  pending, 
removed  all  the  remainder  of  said  property  from  said 
storeroom  and  sold  the  same,  partly  at  retail  and 
partly  at  public  auction,  so  that  an  invoice  could  not 
be  made  as  provided  in  said  contract;  that  after  the 
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taking  of  said  invoice  was  stopped,  as  hereinbefore 
found,  neither  said  Eller  nor  said  Jenkins  ever  de- 
manded or  requested  of  the  other  that  an  invoice  be 
made;  that  the  said  action  for  the  recovery  of  said 
property  was  determined  in  favor  of  said  Jenkins,  said 
cause  having  been  tried  and  judgment  for  the  re- 
covery of  said  property  and  one  cent  damages  for  un- 
lawful detention  of  same  having  been  rendered  in  the 
civil  circuit  court  of  Marion  county,  on  the  11th  day 
of  October,  1890;  that  the  value  of  said  property  at 
the  time  it  was  so  taken  by  Jenkins  under  said  writ  of 
replevin  wras  $1,750.00;  that  in  said  action  for  the 
recovery  of  said  property,  said  Jenkins  asserted  his 
right  to  said  property  and  claimed  title  thereto  under 
and  by  virtue  of  said  written  contract  with  said  Eller, 
and  not  otherwise;  that  on  the  14th  day  of  Septem- 
ber, 1894,  said  Eller  transferred  and  assigned  all  his 
right,  title,  interest,  and  cause  of  action  to  or  in  said 
contract  to  the  plaintiff  herein,  and  said  original  writ- 
ing having  been  accidentally  destroyed  by  fire,  said 
transfer  was  made  in  writing,  signed  by  said  Eller 
on  a  copy  of  said  contract,  which  was  delivered  to  the 
plaintiff;  that  said  Jenkins  has  made  no  payment  on 
the  contract  sued  on.  If,  upon  the  foregoing  facts  the 
law  is  with  the  plaintiff,  then  we  find  for  the  plaintiff 
and  assess  his  damage  at  $400.00." 

Appellant's  counsel  have  discussed  all  three  of  the 
alleged  errors  together  and  urge  a  reversal  upon  each 
of  said  grounds. 

The  trial  of  the  cause  necessarily  involved  an  exam- 
ination into  all  the  facts  surrounding  the  entire  case, 
and  this  included  the  facts  relied  upon  in  the  appel- 
lant's plea  in  abatement.  Not  only  was  all  such  evi- 
dence heard  by  the  court  and  jury,  but  the  jury  made 
a  full  finding  of  such  facts  as  well  as  of  all  other  facts 
Vol.  15—5 
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pertaining  to  the  cause.  As  the  facts  upon  which  the 
plea  in  abatement  was  predicated  were  heard  and  a 
special  verdict  rendered  thereon  by  the  jury,  it  was 
tantamount  to  thfe  overruling  of  the  demurrer  to  the 
said  plea,  and  a  trial  and  special  verdict  and  judg- 
ment thereon  against  the  appellant;  for  where  the 
same  questions  are  presented  both  by  demurrers  to 
the  pleadings  and  the  special  finding  or  verdict,  rul- 
ings upon  the  demurrers  are  immaterial.  Stephenson 
v.  Boody,  139  Ind.  60. 

If,  therefore,  upon  the  facts  found  in  the  special 
verdict,  the  appellant  was  entitled  to  have  the  action 
abated,  or  if  he  was  entitled  to  judgment  on  such  ver- 
dict, there  must  be  a  reversal  of  the  judgment  of  the 
trial  court,  otherwise  such  judgment  must  be  affirmed. 
It  is  disclosed,  by  the  special  verdict,  that  Fisher,  the 
appellee,  originally  owned  the  goods  out  of  which  this 
controversy  arose;  that  he  sold  them  to  EJler,  who  in 
turn  sold  them  to  the  appellant;  that  the  sale  by 
Fisher  to  Eller  was  a  conditional  one,  Fisher  retaining 
the  title  of  the  goods  until  they  were  paid  for  by  Eller. 
Eller,  however,  took  possession  of  and  exercised  acts 
of  ownership  over  them,  and  actually  sold  them  to 
Jenkins  before  the  title  had  passed  to  him  (Eller);  that 
Fisher,  manifestly  for  his  own  protection,  stopped  the 
transfer  from  Eller  to  Jenkins,  while  the  parties  were 
taking  an  invoice,  and  asserted  his  title  to  the  goods; 
that  the  appellant  brought  replevin,  and  succeeded  in 
obtaining  the  goods,  upon  what  ground  is  not  made  to 
appear,  but  probably  for  the  reason  that  he  had  pur- 
chased and  partially  paid  for  the  same  before  he  had 
any  notice  of  appellee's  title,  the  latter  having  per- 
mitted Eller  to  exercise  acts  of  ownership  over  the 
property.  But  whatever  may  have  been  the  reason 
therefor,  we  are  bound  to  accept  the  fact  as  such,  that 
as  between  Fisher  and  Jenkins,  the  latter  was  ad- 
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judged  to  be  the  owner  of  the  property,  and  for 
whatever  was  due  him  on  the  purchase-money,  he 
must  look  to  Eller. 

Granting  the  contention  of  appellant's  counsel,  that 
as  between  Eller  and  Jenkins  the  taking  of  an  invoice 
in  the  manner  set  forth  in  the  plea  in  abatement  was 
a  condition  precedent  to  any  recovery  for  the  balance 
of  the  purchase-money  on  the  goods,  the  question 
arises,  who  was  at  fault  in  the  failure  to  take  the  in- 
voice of  the  goods?  Assuming  that  the  fault  was  to 
be  attributed  to  the  demand  of  Fisher  for  the  goods  at 
the  time  he  claimed  the  same,  this  would  not  excuse 
Jenkins  from  rendering  an  account  to  Eller,  or  from 
proceeding  with  the  invoice  when  he  had  taken  pos- 
session of  the  goods  under  his  writ  of  replevin.  But 
instead  of  offering  to  proceed  to  the  taking  of  such 
invoice,  as  his  contract  required,  Jenkins,  as  we  are 
informed  by  the  special  verdict,  proceeded  to  sell  the 
goods  at  retail  and  at  auction,  until,  at  the  time  the 
action  in  replevin  was  determined,  the  entire  stock 
had  been  exhausted  and  the  taking  of  an  invoice  was 
rendered  impossible.  Hence,  if  this  action  were  by 
Eller  to  recover  the  balance  due  him  on  the  contract, 
Jenkins  would  be  estopped  to  set  up  the  condition  on 
which  he  relies,  to-wit,  that  an  invoice  must  first  have 
been  taken  to  determine  the  price  of  the  goods,  before 
there  can  be  a  recovery. 

But  whatever  rights  Eller  had  under  the  contract 
were  transferred  to  Fisher  by  the  assignment;  for  it 
cannot  be  successfully  maintained  that  this  assign- 
ment fails  to  convey  to  Fisher  the  entire  interest  of 
Eller  in  said  contract  Fisher  therefore  stands  in  the 
shoes  of  Eller,  and  whatever  rights  the  latter  had  be- 
fore the  assignment,  Fisher  may  assert  in  this  action. 

As  between  Eller  and  the  appellant,  if  there  was 
any  fault  in  failing  to  take  an  invoice,  it  was  the  fault 
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of  the  appellant  and  not  of  Eller,  and  neither  Eller 
nor  his  assignee  can  be  made  to  suffer  for  it. 

The  special  verdict  finds  that  the  value  of  the  prop- 
erty was  $1,750.00,  and  that  $1,350.00  of  this  was  paid 
by  the  conveyance  of  certain  real  estate  and  stock, 
leaving  a  balance  of  $400.00  due  on  the  contract.  This 
balance  was  payable  in  thirty  and  sixty  days  as  pro- 
vided in  the  contract,  and  was  due  before  the  com- 
mencement of  this  action;  Whatever  right  the  appel- 
lant had  to  insist  on  the  taking  of  an  inventory  before 
any  right  of  action  could  accrue  to  Eller  as  his  as- 
signee, has  been  waived  by  his  failure  to  demand  such 
inventory  when  it  was  in  his  power  to  have  the  same 
taken,  and  by  selling  and  disposing  of  the  goods,  and 
thus  putting  it  beyond  human  possibility  to  invoice 
said  goods  afterward.  In  all  good  conscience  and 
equity,  he  ought  to  be  required  to  pay  the  balance  of 
the  value  of  the  goods  of  which  he  got  the  benefit. 
The  result  of  the  trial  below  seems  to  be  eminentlv 
just  and  equitable,  and  we  do  not  feel  authorized  to 
disturb  the  judgment. 

Judgment  affirmed. 

Davis,  J.,  did  not  participate. 

Gavin,  J.,  dissents  from  the  rule  of  practice  laid 
down,  that  the  hearing  of  the  facts  and  a  special  ver- 
dict thereon  were  tantamount  to  overruling  the  de- 
murrer to  the  plea. 

Filed  January  2,  1896 ;  petition  for  rehearing  overruled  April  15, 
1896. 


NOVEMBER  TERM,  1895— Vol.  15.  69 


The  Linton  Coal  and  Mining  Company  v.  Persons. 


No.  1,884. 

The  Linton  Coal  and  Mining  Company  v.  Persons. 

Appellate  Procedure. — Law  of  Case.— Complaint — The  suffic- 
iency of  a  complaint  cannot  be  attacked  on  appeal,  after  it  has 
been  held  on  a  former  appeal  by  the  court  of  last  resort  to  be  invul- 
nerable to  attack  on  demurrer. 

Master  and  Servant. — Assumption  of  Risk.— A  servant  assumes  such 
risks  as,  from  the  nature  of  the  business  as  ordinarily  conducted, 
he  must  have  known,  and  those  risks  which  the  exercise  of  his  op- 
portunities for  inspection  would  have  disclosed  to  him. 

Trial. — Instruction, — Punitive  Damages. — The  defendant,  in  an  ac- 
tion for  personal  injury,  where  the  trial  proceeded  upon  the 
theory  that  the  plaintiff  was  injured  without  fault  on  his  part,  by 
negligence  of  defendant  in  failing  to  repair  the  roof  of  a  mine,  an 
instruction  that  plaintiff  could  not  recover  punitive  damages 
should  have  been  given. 

Evidence. — Personal  Injuries. — Measure  of  Damages. — In  an  action 
for  personal  injuries,  the  amount  which  plaintiff  has  been  able  to 
earn  since  the  injuries,  should  be  considered  in  estimating  damages. 

From  the  Sullivan  Circuit  Court. 

E.  Short,  C.  L.  Holstein  and  C.  E.  Barrett,  for 
appellant. 

C.  E.  Davis,  W.  V.  Moffett,  J.  C.  Briggs  and  J. 
W.  Lindley,  for  appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judg- 
ment against  the  appellant,  for  personal  injuries  re- 
ceived by  him  from  falling  slate,  while  going  to  his 
work,  as  appellant's  servant  in  its  coal  mines.  This 
cause  was  commenced  in  the  Greene  Circuit  Court, 
and  upon  a  trial  in  that  court  the  appellee  recovered 
judgment  in  the  sum  of  $2,000.00.  On  appeal  to  this 
court,  the  judgment  of  the  Greene  Circuit  Court  was 
reversed.    Linton  Coal  and  Mining  Co.  v.  Persons,  11 
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Ind.  A  pp.  264.  After  the  cause  was  remanded  to  the 
Greene  Circuit  Court,  the  venue  was  changed  to  the 
Sullivan  Circuit  Court,  where  a  trial  was  had  by  jury 
and  a  verdict  returned  in  favor  of  appellee,  assessing 
his  damages  at  $3,000.00,  for  which  amount  judgment 
was  rendered  in  favor  of  appellee. 

The  first,  second  and  fourth  specifications  of  error 
assigned  call  in  question  the  sufficiency  of  the  com- 
plaint On  the  former  appeal  the  complaint  was  held 
to  be  invulnerable  to  attack  even  on  demurrer.  That 
holding  cannot  now  be  questioned.  It  is  the  law  of 
the  case,  and  whether  right  or  wrong  cannot  be  re- 
viewed on  this  appeal. 

The  third  specification  of  error  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

There  is  no  apparent  conflict  in  the  evidence  as  to 
the  condition  of  the  entry  to  the  mine  where  appellee 
was  injured.  That  it  was  dangerous  on  account  of  a 
layer  of  drawn-slate,  which  was  liable  to  fall  at  any 
time,  is  apparently  admitted.  It  also  appears  that 
draw-slate,  when  unsupported  by  timbers,  is  liable  to 
fall  at  any  time,  but  it  may  not  fall  for  years,  and  that 
its  treacherous  nature  is  known  to  all  experienced 
miners.  The  appellee  was  an  experienced  miner,  and 
had  worked  for  appellant  some  time  before  he  was 
injured,  and  had  passed  in  and  out  of  this  entry  at 
least  twice  each  day  during  working  days  from  two 
and  a  half  to  three  months  before  he  was  injured, 
which  occurred  in  December,  1892.  The  entry  was 
made  in  1891,  and  although  notice  of  its  dangerous 
condition  had  been  given  to  the  appellant's  mine  boss, 
some  time  prior  to  the  time  appellee  wTas  injured,  no 
steps  were  ever  taken,  either  to  remove  the  loose  slate 
or  to  protect  it  from  falling.  The  appellee  testified 
that  he  did  not  know  of  the  dangerous  condition  of 
the  roof  of  the  entry. 
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The  occupation  of  coal  mining,  where  the  servant 
must  go  into,  as  it  were,  the  very  bowels  of  the  earth 
by  means  of  shafts  and  tunnels  made  for  that  purpose, 
and  to  work  in  rooms,  made  by  the  removal  of  earth, 
slate  and  coal,  is  one  of  unusual  peril,  and  those  who 
engage  in  it  necessarily  assume  great  risks.  The 
nature  of  the  employment  is,  in  itself,  so  very  haz- 
ardous that  those  who  engage  in  it  must  know  that  it 
is  attended  with  risks  against  which  human  fore- 
sight and  skill  cannot  guard.  One  of  the  dangers  at- 
tendant upon  mining  is  that  from  falling  earth,  stone, 
slate  or  coal.  These  dangers  are  greatest,  perhaps,  in 
the  rooms  where  the  miner  works,  while  the  tunnels 
or  entry  through  which  he  may  have  to  pass  to  and 
from  his  work  can  be  more  or  less  guarded  and  pro- 
tected. That,  as  to  all  of  the  dangers  ordinarily  inci- 
dent to  the  employment,  the  servant  assumes  the 
risks,  is  elementary  law.  But  to  determine  what  are 
the  risks  naturally  and  ordinarily  incident  thereto,  is 
not  always  easily  done,  depending  to  a  very  great  ex- 
tent upon  the  nature  of  the  employment. 

It  may  be  safe  to  state,  however,  as  a  general  prop- 
osition, that  under  the  usual  and  ordinarv  contracts 
of  employment  between  a  master  and  a  servant, 
whether  the  engagement  be  for  service  in  a  factory, 
on  a  railroad,  or  in  a  coal  mine,  the  master  undertakes 
to  use  reasonable  care  to  see  that  his  machinery  is  in 
good  condition  and  repair,  and  that  the  place  where 
the  servant  is  to  work  is  free  from  dangers  other  than 
those  which  are  naturally  attendant  upon  the  work  to 
be  performed.  Hence,  when  it  is  said  that  a  master 
operating  a  coal  mine  shall  furnish  his  servants  with 
a  reasonably  safe  place  to  work,  it  is  not  intended  that 
the  place  shall  be  so  timbered  and  guarded  that  rock, 
slate,  earth  or  coal  cannot  fall,  because  to  so  protect 
the  working  place  must  necessarily  destroy  the  ability 
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to  operate  the  mine.  And  if  the  place  furnished  by 
the  master  appears  to  the  servant  to  be  free  from  any 
dangers  except  those  which  are  naturally  incident  to 
the  work,  the  servant,  unless  he  sees  that  it  is  not  so, 
has  a  right  to  assume  that  the  master  has  performed 
his  duty  and  that  the  place  is  as  it  appears.  In  other 
words,  the  servant  is  not  bound  to  seek  for  latent  de- 
fects or  dangers,  which  do  not  necessarily  arise  from 
the  nature  of  the  employment  and  against  which  it  is 
the  duty  of  the  master  to  use  reasonable  care  to  guard. 
And  when  it  is  said  that  the  servant  assumes  the  risk 
of  dangers  of  which  he  has  knowledge,  it  is  not  meant 
that  he  assumes  no  risks  except  from  dangers  of 
which  he  has  actual  knowledge  or  which  are  patent, 
for  he  does  assume  the  risk  of  latent  as  well  as  patent 
dangers,  which  are  a  natural  incident  of  the  service 
and  which  it  is  not  the  duty  of  the  master  to  guard 
against,  that  is ;  dangers,  whether  visible  or  invisible, 
known  or  unknown,  at  the  time  of  employment,  if 
thev  are  such  as  naturallv  arise  from  the  nature  of 
the  work  to  be  performed,  he  assumes.  It  is  for  this 
reason  that  he  is  required  to  exercise  reasonable  care 
to  ascertain  and  know  of  dangers  which  may  exist  or 
even  arise  suddenly  and  confront  him  during  his  serv- 
ice. He  cannot  shut  his  eyes  to  dangers  that  are  ob- 
vious to  those  engaged  with  him  who  are  ordinarily 
prudent. 

As  said  by  Coffey,  C.  J.,  in  the  case  of  the  Evansville, 
etc.,  R.  /?.  Co.  v.  Henderson,  134  Ind.  636  (639):  "It  is  an 
elementary  principle  of  law  governing  the  relation  of 
master  and  servant,  that  when  a  servant  enters  upon 
an  employment  which  is,  from  its  nature,  necessarily 
hazardous,  the  servant  assumes  the  usual  risks  and 
perils  of  the  service,  and  this  is  especially  true  as  to 
all  those  risks  which  require  only  the  exercise  of  or- 
dinary observation  to  make  them  apparent    In  such 
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cases,  there  is  an  implied  contract  on  the  part  of  the 
servant  to  take  all  the  risks  fairly  incident  to  the 
service,  and  to  waive  all  right  of  action  against  the 
master  for  injuries  resulting  from  such  hazards. 
This  waiver  includes,  on  the  part  of  the  servant,  all 
such  risks  as,  from  the  nature  of  the  business,  usually 
and  ordinarilv  conducted,  he  must  have  known  when 
he  embarked  in  the  master's  service,  and,  also,  those 
risks  which  the  exercise  of  his  opportunities  for  in- 
spection, while  giving  diligent  attention  to  such  serv- 
ice, would  have  disclosed  to  him.  Atlas  Engine  Works 
v.  Randall,  100  Ind.  293;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Adams,  105  Ind.  151;  Louistille,  etc.,  R.  W.  Co.  v.  Frau> 
ley,  110  Ind.  18." 

And  a  noted  text  writer  thus  states  the  rule,  viz: 
"He  must  use  reasonable  care  in  examining  his  sur- 
roundings, to  observe  and  take  such  knowledge  of 
dangers  as  can  be  attained  by  observation.  In  per- 
forming the  duties  of  his  place,  he  is  bound  to  take 
notice  of  the  ordinary  operation  of  familiar  natural 
laws,  and  to  govern  himself  accordingly.  If  he  fails 
to  do  so,  the  risk  is  his  own.  He  is  bound  to  use  his 
eyes  to  see  that  which  is  open  and  apparent  to  any 
person  using  his  eyes;  and  if  the  defect  is  obvious, 
and  suggestive  of  danger,  knowledge  on  the  part  of 
the  servant  will  be  presumed,  as  well  as  when  the 
dangers  are  the  subject  of  common  knowledge." 
Bailey  Masters'  Liability  to  Servant,  p.  162. 

Unless  the  servant  by  his  contract  of  employment 
or  the  nature  of  the  services  to  be  rendered  require 
that  he  inspect  the  place  where  he  has  to  work  for 
hidden  or  latent  defects  which  are  simply  the  result 
of  the  master's  inattention  or  negligence,  he  is  not 
bound  to  do  so.  The  duty  of  inspection  to  ascertain 
and  guard  against  dangers  and  defects  not  naturally 
incidental  to  the  work  to  be  performed  by  the  servant, 
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rests  upon  the  master.  But  as  to  the  dangers  which 
are  naturally  an  incident  to  the  service,  the  servant  is 
bound  to  acquaint  himself,  even  to  the  extent,  if  neces- 
sary to  do  so,  of  making  a  minute  and  thorough  in- 
spection. Hence  those  dangers  which  an  experienced 
miner  knows  must  and  do  threaten  him  at  all  times, 
are  an  incident  to  the  service  and  are  assumed  by  him. 
Under  the  facts  as  they  appear  in  this  case,  we  do  not 
mean  to  be  understood  as  holding  that  the  appellee 
was  either  bound  to  inspect  the  entry  to  see  that  it 
was  safe  for  passage,  or  that  because  slate  was  liable 
to  fall  from  the  roof  of  the  entry,  he  necessarily 
assumed  that  as  one  of  the  risks  of  his  employment. 

It  appears,  from  the  evidence,  that  the  appellee,  f rom 
the  time  of  his  injury,  December  26,  1892,  until  April 
1,  1893,  was  unable  to  perform  any  work,  but  at  that 
time  he  became  weighmaster  in  appellant's  mine.  On 
the  trial  the  appellant  offered  an  instruction  to  be 
given  to  the  jury,  which  reads  as  follows,  to-wit: 

"In  this  case,  if  you  find  for  the  plaintiff,  in  estimat- 
ing the  damages  to  which  he  is  entitled,  you  should 
allow  him  the  necessary  expenses  incurred  by  him, 
such  as  nursing,  physicians'  bills  and  medicines,  to 
which  you  should  add  such  sum  as  will  compensate 
him  for  loss  of  time  occasioned  by  the  injury,  and  you 
may  allowT  him  such  sum  as  you  may  deem  reasonable 
and  fair  for  pain  and  mental  suffering.  You  must 
not  allow  punitive  or  vindictive  damages.  In  con- 
sidering the  amount  you  shall  allow,  if  anything,  you 
should  take  into  consideration  what  he  has  been  able 
to  earn  since  his  injury.  For  loss  of  time  a  person  in- 
jured is  only  entitled  to  such  sum  as  the  injury  causes 
him  to  lose,  including  any  loss  of  his  capacity  to  earn 
in  the  future." 

The  court  refused  to  give  this  instruction,  and  this 
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ruling  is  one  of  the  reasons  embraced  in  the  motion 
for  a  new  trial. 

On  the  former  appeal  this  court,  by  Davis,  J.,  says: 
"The  court  should,  if  asked,  have  instructed  the  jury 
that  they  might  also  take  into  consideration  appel- 
lee's ability  to  earn  money  in  any  other  business  or 
occupation  than  that  of  a  coal  miner.  In  other  words, 
in  assessing  damages,  it  was  proper  for  the  jury  to 
take  into  consideration,  with  other  elements  of  dam- 
ages in  the  case,  any  loss  in  the  past  or  probable  loss 
in  the  future  of  time  or  ability  to  earn  money  by  ap- 
pellee in  his  usual  vocation,  in  connection  with  the 
fact  as  to  whether  he  had  secured,  or  was  likely  to 
secure,  by  reasonable  exertion,  other  suitable  employ- 
ment, together  with  the  compensation  received  by 
him  therefor,  or  which  he  might  have  received,  or  that 
he  may  receive." 

Counsel  for  appellee  insist  that  there  was  no  error 
in  refusing  this  instruction,  for  the  reason  that  in  it 
the  jury  was  told  that  in  assessing  appellee's  dam- 
ages they  could  not  allow  punitive  or  vindictive  dam- 
ages; that  it  was  an  issuable  fact  in  the  case,  as  to 
whether  or  not  appellee's  injury  had  been  willfully  in- 
flicted, hence  it  was  for  the  jury  to  determine  whether 
or  not  the  injury  was  willfully  inflicted,  and  if  they 
found  it  was,  to  assess  punitive  damages. 

It  is  true  that  in  the  first  paragraph  of  the  com- 
plaint the  appellee  charged  that  appellant  "negli- 
gently, willfully  and  unlawfully"  permitted  the  roof 
to  remain  unsecured  and  in  a  dangerous  condition, 
but  this  paragraph  was  not  held  good  upon  the  theory 
that  it  charged  a  willful  injury,  for  the  specific  facts 
set  out  do  not  make  a  case  of  willful  injury.  The  facts 
which  it  is  alleged  caused  appellee's  injury  make  a 
case  of  negligence.  But  as  said  by  Hackney,  J.,  in 
Parker,  Admr.,  v.  Pennsylvania  Co.,  134  Ind.  673  (679): 
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"Willfulness  does  not  consist  in  negligence.  On  the 
contrary,  *  *  *  the  two  terms  are  incompatible. 
Negligence  arises  from  inattention,  thoughtlessness 
or  heedlessness,  while  willfulness  cannot  exist  without 
purpose  or  design.  No  purpose  or  design  can  be  said 
to  exist  where  the  injurious  act  results  from  negli- 
gence, and  negligence  cannot  be  of  such  a  degree  as 
to  become  willfulness." 

The  theory  upon  which  the  court  below  construed 
the  complaint  and  the  trial  proceeded  was  that  appel- 
lee wras  injured  without  any  fault  on  his  part  and  by 
reason  of  the  negligence  of  appellant  in  failing  to 
secure  the  roof,  for  it  instructed  the  jury  that  "The 
plaintiff  cannot  recover  exemplary  damages  in  this 
action,  but  only  compensatory  damages  for  injuries 
actually  sustained." 

The  instruction  under  consideration  was  not  objec- 
tionable because  of  the  statement  therein  that  "you 
must  not  allow  punitive  or  vindictive  damages." 

As  indicated  by  the  opinion  on  the  former  appeal, 
the  court  should  have  instructed  the  jury,  when  re- 
quested so  to  do,  that  they  might  take  into  considera- 
tion in  determining  and  assessing  appellee's  damages, 
"what  he  has  been  able  to  earn  since  his  injury."  But 
counsel  for  appellee  insist  that  had  the  court  given 
the  jury  the  instruction  asked  they  might,  and  prob- 
ably would,  have  construed  it  to  mean  that  they  must 
deduct  his  earnings  from  the  damages  sustained  by 
him  on  account  of  his  injuries,  and  that  such  is  not  the 
rule  governing  the  assessment  of  damages  in  such 
cases.  In  assessing  his  damages  it  was  the  duty  of 
the  jury  to  take  into  consideration,  among  other 
things,  his  ability  to  earn  money,  not  alone  in  the  oc- 
cupation of  a  coal  miner,  but  in  any  other  business  or 
occupation,  and  this  is  shown  by  what  he  actually 
earned  after  the  receipt  of  his  injury.    The  instruc- 
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tion  does  not  proceed  upon  the  theory  that  what  ap- 
pellee earned  must  be  deducted  from  whatever 
amount  they  should  find  due  him  on  account  of  his  in- 
juries-   The  objections  urged  are  untenable. 

No  instruction  given  obviated  the  error  in  refusing 
to  give  this  instruction. 

It  is  also  urged  that  the  court  erred  in  giving  in- 
struction numbered  two,  of  those  given  by  the  court  of 
its  own  motion.  The  objection  to  it  is  to  the  use  of  the 
word  "patent"  instead  of  "latent"  The  instructions 
are  copied  into  the  record  twice.  They  are  properly  in 
the  record  but  once,  namely,  where  made  a  part  of  the 
record  by  bill  of  exceptions.  The  instruction  com- 
plained of,  as  copied  into  the  bill  of  exceptions,  is  not 
subject  to  the  objection  urged  against  it. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  April  16,  1896. 


No.  1,982. 

Kemph  v.  Belknap,  Administrator,  et  al. 

Db&cest.— Rights  of  Surviving  Husband.— Statute  Co»WFflrtied.--The 
one-third  share  of  a  deceased  wife's  real  property  taken  by  her  hus- 
band under  section  2642,  R.  S.  1894  ( section  2485,  R.  S.  1881),  giving 
him  such  share  in  lieu  of  the  tenancy  by  curtesy  allowed  by  the 
common  law,  is  not,  either  in  his  hands  or  in  the  hands  of  his 
grantee,  subject  to  the  payment  of  general  debts  of  the  estate  of 
the  deceased  wife. ' 

From  the  Clinton  Circuit  Court. 
Palmer  &  Palmer,  for  appellant. 

D.    S.    Holman  and   Claybaugh  &   Claybaugh,  for 
appellees. 
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Lotz,  J. — The  facts  of  this  case  are  substantially  as 
follows:  On  the  16th  day  of  December,  1890,  Cath- 
erine Baum  was  the  owner,  in  her  own  right,  of  lot  18 
in  J.  W.  Pence's  addition  to  the  city  of  Frankfort,  Clin- 
ton county,  Indiana.  She  was  then  a  married  woman, 
the  wife  of  Joseph  Baum.  On  that  day  she  executed 
her  note  to  Henry  M.  Baum  for  the  sum  of  |329.60  and  f 

secured  the  same  by  mortgage  on  said  lot,  her  hus- 
band joining  her  in  the  execution  of  the  mortgage. 
On  the  12th  day  of  October,  1892,  Catherine  Baum 
died  intestate  the  owner  of  said  lot,  leaving  surviving 
her,  her  husband,  Joseph  Baum,  and  certain  children 
and  grandchildren  as  her  heirs-at-law,  among  whom 
was  the  appellant,  Rebecca  Kemph.  On  the  16th  day 
of  October,  1892,  Joseph  Baum,  for  a  valuable  consid- 
eration, conveyed  his  interest  in  the  lot  to  Rebecca 
Kemph. 

Myron  H.  Belknap  was  subsequently  appointed  ad- 
ministrator of  the  estate  of  Catherine  Baum,  and  as 
such  he  filed  his  petition  and  obtained  an  order  from' 
the  circuit  court  of  Clinton  county  to  sell  the  un- 
divided two-thirds  interest  in  said  realty  to  make  as- 
sets to  pay  the  debts  of  said  estate,  and  in  pursuance 
of  such  order  sold  the  same  to  appellee,  Henry  M. 
Baum,  for  the  sum  of  $525.00.  After  Henry  M.  Baum 
became  the  owner  of  the  undivided  two-thirds  of  said 
lot,  he  instituted  this  action  against  Rebecca  Kemph 
for  the  partition  of  the  same.  Issue  was  joined  and 
the  cause  submitted  to  the  court  for  trial.  The  court 
found  that  Henry  M.  Baum  was  the  owner  of  the  un- 
divided two-thirds,  and  that  Rebecca  Kemph  was  the 
owner  of  the  undivided  one-third,  and  that  the  lot  was 
not  susceptible  of  division  without  injury,  and  ap- 
pointed a  commissioner  to  make  sale  of  the  same,  and 
ordered  the  commissioner  to  pay  the  moneys  realized 
into  court 
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The  commissioner  appointed  sold  the  lot  to  Henry 
M.  Baum  for  the  sum  of  $700.00,  and,  after  paying  the 
costs,  there  remained  the  sum  Of  $631.85,  which  he 
paid  to  the  clerk  of  the  court. 

After  the  commissioner  filed  his  report,  Myron  H. 
Belknap,  as  the  administrator  of  the  estate  of  Cath- 
erine Baum,  appeared  and  filed  his  petition  in  such 
proceeding,  and  showed  to  the  court  that  Catherine 
Baum  left  no  personal  estate  whatever,  and  that  the 
only  property  owned  by  her  was  this  lot  18;  that,  as 
such  administrator,  he  realized  from  the  sale  of  thp  un- 
divided two- thirds  thereof  the  sum  of  $525;  that  said 
estate  was  indebted  on  account  of  preferred  claims 
for  costs  of  administration,  expenses  of  last  sickness 
and  funeral  expenses,  in  the  sum  of  $197.02,  and  on 
account  of  taxes  in  the  sum  of  $108.16,  and  on  account 
of  the  mortgage  note  due  Henry  M.  Baum,  in  the  sum 
of  $392.85,  in  all  in  the  sum  of  $698.03,  and  that  there 
was  a  deficiency  of  the  funds  in  his  hands,  necessary 
for  the  payment  of  such  indebtedness,  in  the  sum  of 
$173.03.  He  asked  the  court  to  order  the  clerk  to  pay 
.  him  that  sum  out  of  the  share  due  Rebecca  Kemph. 
The  court  made  this  order  as  prayed  for,  and  this  is 
the  ruling  complained  of  in  this  appeal. 

The  general  rule  is  that  when  a  person  dies  his  prop- 
erty must  go  in  satisfaction  of  his  debts,  and  the  heirs 
take  only  the  surplus,  if  any. 

The  rule,  however,  is  different  as  to  a  surviving 
wife.  The  statute,  section  2640,  R.  S.  1894  (2483,  R.  S. 
1881),  provides,  "If  a  husband  die  testate  or  intestate, 
leaving  a  widow,  one-third  of  his  real  estate  shall  de- 
scend to  her  in  fee-simple,  free  from  all  demands  of 
creditors,"  etc.  The  rights  given  the  widow  under  this 
statute  are  in  lieu  of  her  dower  rights  at  common  law, 
tenancies  by  dower  being  abolished  by  statute  in  this 
State.    By  the  statute  of  1853  the  wife's  interest  in  the 
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property  was  increased  and  the  husband's  rights 
therein  diminished.  But  the  rights  of  the  survivor  in 
the  property  of  the  other  were  increased.  The  pur- 
pose seems  to  be  to  make  more  ample  provision  for 
the  family  upon  the  death  of  either.  Dower  by  com- 
mon law  is  the  provision  which  the  law  makes  for  the 
widow  out  of  the  lands  or  tenements  of  her  husband 
for  her  support  and  the  nurture  of  her  children. 
Dower  has  always  been  favored  by  the  law,  and  next 
to  life  and  liberty  has  been  regarded  as  sacred.  The 
provision  or  substitute  for  dower  should  receive  the 
same  liberal  construction  formerly  given  to  dower. 
Mansur  v.  HinJcson,  94  Ind.  395. 

Accordingly,  it  has  been  held,  by  a  long  line  of  de- 
cisions, that  a  widow  takes  the  interest  which  de- 
scends to  her,  absolutely;  that  it  is  subject  only  to 
liens  for  taxes,  purchase-money,  and  mortgages  in 
which  she  has  joined;  that  she  is  entitled  to  have  all 
thepersonal  estate  and  the  other  two-thirds  of  the  real 
estate  marshaled  and  applied  to  the  discharge  of 
such  liens  that  her  interest  may  be  preserved  and  se- 
cured to  her.  Perry  v.  Borton,  25  Ind-  274 ;  McCord  v. 
Wright,  97  Ind.  34;  Elliott  v.  Calc,  113  Ind.  383;  Pur- 
viance  v.  Emley,  126  Ind.  419.  Do  the  same  rules  apply 
to  the  interest  which  a  surviving  husband  takes  in  the 
real  estate  of  his  deceased  wife?  Section  2642,  R.  S. 
1894  (section  2485,  R  S.  1881),  provides,  "If  a  wife 
die  testate  or  intestate  leaving  a  widower,  one-third 
of  her  real  estate  shall  descend  to  him,  subject,  how- 
ever, to  its  proportion  of  the  debts  of  the  wife  con- 
tracted before  marriage,"  etc. 

By  the  common  law  and  the  law  of  Indiana  prior  ta 
1853,  the  husband  became  the  owner  of  all  the  per- 
sonal property  of  the  wife  by  the  marriage.  He  also 
became  entitled  to  the  rents  and  profits  of  all  her 
estate.    It  all  became  a  common  stock  for  the  benefit 
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of  the  family.  Noble,  Exr.,  v.  Noble,  19  Ind.  431.  Upon 
the  death  of  the  wife  after  issue  born  alive,  the  hus- 
band became  entitled  to  an  estate  by  curtesy  in  the 
lands  of  which  the  wife  died  seized.  This  was  a  life- 
estate  in  all  her  lands.  It  seems  that  an  estate  by 
curtesy,  like  a  dower  estate,  had  its  origin  in  making 
provision  for  the  support  of  the  family  and  of  the  chil- 
dren born  of  the  marriage,  for  one  of  the  conditions 
necessary  to  the  existence  of  the  estate  was  that  issue 
should  be  born  which  might  inherit.  In  1853,  ten- 
ancies by  curtesy  were  abolished  by  statute  in  this 
State,  and  the  provision  in  lieu  thereof  was  made  by 
section  2642,  supra. 

It  would  seem  from  this  that  the  substitute  for 
curtesy  should  receive  a  liberal  construction  for  the 
benefit  of  the  family  and  surviving  children.  This  sec- 
tion expressly  provides  that  the  interest  which  de- 
scends to  the  husband  shall  be  subject  to  its  propor- 
tion of  the  debts  of  the  wife  contracted  before  mar- 
riage. Expressio  unius,  est  exclnsio  alterius:  the  state- 
ment of  one  is  the  exclusion  of  another;  is  one  of  the 
maxims  in  the  construction  of  written  instruments. 
It  is  one  of  the  cardinal  rules  in  the  construction  of 
statutes.  Broom  Legal  Maxims,  664.  The  express 
mention  of  one  thing  implies  the  exclusion  of  another. 
Under  this  rule  of  construction  the  mention  of  one 
class  of  debts  by  implication  excludes  all  other 
classes. 

A  statute  should  be  so  construed,  if  possible,  as  to 
give  sense  and  meaning  to  every  part  If  it  was  the  in- 
tention of  the  legislature  to  make  the  widower's  inter- 
est in  the  realty  liable  for  all  the  debts  of  the  wife, 
those  contracted  after  as  well  as  before  the  marriage, 
then  there  was  no  necessity  for  usinjp  the  words  "con- 
tracted before  the  marriage. "  These  words  would  be 
Vol.  16—6 
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meaningless.  We  cannot  adopt  a  construction  that 
ignores  the  presence  of  these  words,  for  they  were  evi- 
dently used  for  a  purpose.  We  are  of  the  opinion  that 
it  was  not  the  intention  of  the  Legislature  to  make  the 
widower's  interest  in  the  real  estate  which  descends 
to  him  liable  for  the  general  debts  of  the  deceased  wife. 
The  widdwer,  like  the  widow,  in  the  descent  of  prop- 
,  erty  from  the  deceased  spouse,  occupies  a  different 
position  from  that  of  an  ordinary  heir.  -  •  - 
r~  "  All  the  interest  that  appellant  had  in  the  realty,  byx 
virtife  of  being  a  child  and  heir-at-law  of  Catherine 
Baum,  was  exhausted  by  the  sale  of  the  two-thirds  by 
the  administrator.  Whatever  other  interest  she  had  « 
was  acquired  by  the  conveyance  from  Joseph  Baum. 
In  respect  thereto  she  occupied  the  same  relation  that 
he  would  have  occupied  had  no  conveyance  been 
made.  The  two-thirds  sold  for  more  than  enough  to 
satisfy  the  mortgage  and  the  taxes.  It  was  the  duty 
of  the  administrator  to  apply  enough  of  the  moneys 
realized  from  such  sale  to  the  satisfaction  of  the  mort- 
gage debt  and  taxes,  or  to  take  a  bond  from  the  pur- 
chaser to  secure  the  payment  and  discharge  of  such 
liens.  Ryker  v.  Yatcten,  117  Ind.  425.  The  costs  of  ad- 
ministration and  expenses  of  last  illness  and  funeral 
expenses  were  not  specific  liens  upon  any  part  of  the 
realty,  and  the  widower's  one-third  in  no  event  was 
subject  to  the  payment  of  such  claims.  If  the  estate 
was  insolvent,  the  administrator  should  have  pro- 
ceeded to  settle  it  as  an  insolvent  estate. 

In  no  event  can  the  property  of  another  person  be 
taken  to  satisfy  the  general  debts  or  the  costs  of  ad- 
ministration, the  funeral  expenses  and  expenses  of 
last  sickness.  Barring  the  specific  liens  upon  the 
realty,  the  widower's  interest  was  as  entirely  distinct 
and  free  from  the  claims  of  creditors  as  if  he  had  ac- 
quired it  by  conveyance  from  a  third  person.    It  was 
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error  to  order  any  part  of  appellant's  money  to  be 
.  used  in  the  payment  of  the  general  debts  and  claims 
\against  the  estate  under  the  facts  above  stated. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's demurrer  to  the  petition  of  the  administrator 
and  for  further  proceedings  in  accordance  with  this 
opinion. 

Flted- April  17, 1896. 


No.  1,582. 

Perry  v.  Botkin  et  al. 

Appeal. — Dismissal  of. — Necessary  Parties, — Where  one  co-party  ap- 
peals, he  must  make  the  other  co-party  appellant,  or  the  appeal  will 
be  dismissed. 

From  the  Madison  Circuit  Court 

Chipman,  Keltner  &  Hendee,  for  appellant. 

W.  E.  Beeson,  H.  D.  Thompson  and  J.  W.  Layne, 
for  appellee. 

Gavin,  C.  J. — Appellee  recovered  a  judgment 
against  appellant  and  one  Swindell.  This  appeal  is 
taken  by  appellant  alone,  Swindell,  his  co-defendant 
being  made  an  appellee.  Swindell,  so  far  as  we  are 
able  to  learn  from  the  record,  has  taken  no  part  what- 
ever in  the  cause  in  this  court.  Appellee  now  moves 
to  dismiss  the  appeal  upon  the  ground  that  Swindell 
was  a  necessary  party  appellant  and  should  have  been 
made  such.  The  adjudications  upon  this  question 
settle  it  beyond  perad venture.  (Gregory  v.  Smith,  139 
Ind.  48 ;  Wood  v.  Cities,  140  Ind.  472;  Vordemark  v. 
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Wilkinson,  142  Ind.  142;  Ledbetter  v.  Winchell,  142 
Ind.  109;  Walsh  v.  Brockway,  13  Ind.  App.  70;  Mid- 
land R.  W.  Co.  v.  St  Clair,  144  Ind.  363;  Shuman 
v.  Collis,  144  Ind.  333. 

Under  these  authorities,  we  are  compelled  to  sus- 
tain the  motion  to  dismiss. 

The  appeal  is  accordingly  dismissed. 

Filed  February  12,  1896 ;  petition  for  rehearing  overruled  April  17, 
1896. 


No.  1,851. 

Moore  v.  Hubbard. 


Promissory  Note. — Endorsement — Consideration. — It  need  not  be 
shown  that  the  consideration  for  the  execution  of  a  promissory  note 
passed  from  the  payee  thereof.  It  will  be  sufficient  to  show  that  a 
valuable  consideration  passed  to  the  maker,  from  any  one,  by  reason 
of  which  the  instrument  was  executed. 

Same. — Endorsee. — Proof. — Where  the  endorsee  of  a  note  sues  upon 
it,  he  must,  when  his  complaint  is  challenged  by  a  general  denial, 
prove  that  it  was  endorsed  to  him  in  writing. 

Evidence. — Endorsement  of  Note. — In  an  action,  by  an  endorsee  of 
a  note,  he  must,  when  his  complaint  is  challenged  by  general  de- 
nial, prove  that  it  was  endorsed  to  him  in  writing;  and  the  best 
evidence  of  that  fact  is  the  writing  itself,  but  if  the  fact  be  proven 
by  parol,  without  objection,  that  is  sufficient. 

From  the  Marian  Superior  Court 

S.  H.  Spooner  and  S.  Ashbyy  for  appellant. 

W.  H.  Jordan,  for  appellee. 

Gavin,  C.  J. — The  appellee  sued  appellant  upon  a 
note,  or  contract,  for  the  payment  of  money,  executed 
to  Carlin  &  Lennox,  and  assigned  to  appellee  by  en- 
dorsement. 

The  complaint  is  attacked,  for  the  first  time,  in  this 
court.  The  language  of  the  instrument  is  peculiar, 
and  we  find  some  difficulty  in  intelligently  interpret- 
ing all  its  parts.  It  is  clear  to  our  minds,  however,  that 
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the  complaint  contains  sufficient  to  enable  it  to  with- 
stand the  assault  made  upon  it  in  this  court.  There 
is  an  absolute  and  unconditional  promise  to  pay  a 
fixed  amount  at  specified  times.  The  language  of  the 
latter  portion  of  the  instrument  cannot  be  regarded 
as  creating  a  condition  precedent  which  the  com- 
plaint fails  to  show  performed.  The  only  condition 
stated  is  the  agreement  by  the  payees  to  sell  and  de- 
liver to  appellant  a  certain  piano,  with  the  further 
provision  that  "this  agreement  shall  not  be  binding 
on  Carlin  &  Lennox  (the  payees)  until  accepted  and 
approved  by  them." 

By  the  acceptance  of  the  instrument  sued  on,  the 
payees  became  bound  by  its  provisions.  Martindale 
v.  Parsons,  98  Ind.  174. 

The  claim  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  cannot  be 
sustained. 

The  other  questions  argued  relate  to  the  correctness 
of  the  court's  action  in  overruling  the  motion  for  a 
new  trial.  The  insufficiency  of  the  evidence  and  error 
in  admitting  evidence  are  principally  relied  upon  as 
causes  for  new  trial. 

While  the  evidence  as  to  the  execution  of  the  note 
is  most  absolutely  irreconcilable,  we  cannot,  under 
well-established  rules,  say  there  was  no  evidence  to 
fairlv  sustain  the  determination  of  the  trial  court 
The  trial  judge  evidently  concluded  that  appellant 
was  in  error  in  her  version  of  the  various  transactions 
out  of  which  this  controversy  arose.  With  that  con- 
clusion, we  are  not  justified,  by  the  evidence,  in  inter- 
fering. Whether  or  not  the  consideration  for  the  ex- 
ecution of  the  instrument  sued  on,  passed  to  appellant 
from  the  payees  of  the  note  or  from  some  one  else,  it 
would  still  be  sufficient  to  sustain  it  if  there  was  a 
valuable  consideration  passing  to  her  from  any  one,  by 


86         APPELLATE  COURT  OF  INDIANA, 

Moore  v.  Hubbard. 

reason  of  which  the  instrument  was  executed.  This 
is  true  in  Indiana,  even  though  the  promise  be  not 
made  directly  to  him  who  sues  upon  it  Miller  v. 
Billingsly,  41  Ind.  489;  Bodenbarger  v.  Bramblett, 
78  Ind.  213;  Waterman  v.  Morgan,  114  Ind.  237; 
Bateman  v.  Butler,  124  Ind.  223 ;  Stanton  v.  Kenrick, 
135  Ind.  382 ;  Judson  v.  Romaine,  8  Ind.  App.  390. 

It  is  undoubtedly  true,  as  claimed  by  appellant, 
that  where  the  endorsee  of  a  note  sues  upon  it,  he 
must,  when  his  complaint  is  challenged  by  a  general 
denial,  prove  that  it  was  endorsed  to  him  in  writing. 
Shonkwiler  v.  Dunavin,  1  Ind.  App.  505. 

The  best  evidence  of  this  fact  was  the  writing  itself, 
but  if  the  fact  was  proved  by  parol,  without  objec- 
tion, this  is  sufficient  to  establish  it.  Pennsylvania  Co. 
v.  Stanley,  10  Ind.  App.  421. 

In  the  cases  cited  by  appellant,  where  there  was 
held  to  be  a  want  of  proof  of  the  endorsement,  there 
does  not  seem  to  have  been  any  evidence  to  supply 
the  lack  of  the  endorsement  itself. 

Counsel  for  appellant  say:  "The  substance  of  the 
issue  tendered  by  appellee's  pleading  below  was,  did 
the  appellant  execute  the  instrument  of  writing  sued 
on  to  Carlin  &  Lennox,  as  alleged  in  the  complaint? 
and  whether  or  not  there  was  any  consideration  pass- 
ing from  Carlin  &  Lennox  to  appellant  to  cause  her 
to  execute  the  same,  and  whether  or  not  the  endorse- 
ments on  said  writing  were  made  as  appellee  alleged 
in  his  complaint." 

It  may  be  conceded  that  this  correctly  states  the 
substance  of  the  issues,  save  as  to  the  necessity  of 
showing  that  the  consideration  passed  directly  from 
Carlin  &  Lennox  to  appellant. 

In  the  face  of  appellant's  denial  that  there  was  any 
consideration  for  the  note,  and  her  denial  of  its  execu- 
tion, or  of  the  purchase  of  any  piano  from  any  one, 
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there  was  no  error  in  permitting  appellee  to  prove 
that  he  bargained  and  sold  to  appellant  a  piano  then 
in  Carlin  &  Lennox's  possession,  in  consideration  of 
which  the  note  in  suit  was  executed. 

Had  appellee  failed  to  show  the  legal  title  to  the 
note,  vested  in  him  by  endorsement,  then  the  case  of 
Smelser  v.  Wayne,  etc.,  Tump.  Co.,  82  Ind.  417,  would  be 
pertinent;  but  appellee's  legal  title  having  been  suf- 
ficiently proved,  it  is  not  overthrown  by  proof  that 
he  was  also  the  equitable  owner  of  the  note  at  its  in- 
ception, if  this  be  the  effect  of  the  evidence  as  appel- 
lant seems  to  contend. 

The  evidence  of  which  complaint  is  made,  was 
properly  admitted  to  rebut  the  case  made  by  appel- 
lant. Since  this  is  true,  there  was  no  error  in  overrul- 
ing appellant's  omnibus  motion  to  strike  out 

It  is  conceded  by  appellee's  counsel  that  the  finding 
and  judgment  are  for  an  amount  too  large  by  $26.04, 
which  sum  thev  offer  to  remit 

Other  than  this  we  find  no  cause  for  reversal. 

It  is,  therefore,  ordered  that  the  judgment  be  af- 
firmed at  appellee's  costs,  upon  his  filing,  within 
thirty  days,  a  remittitur  of  that  amount  as  of  the  date 
of  the  judgment  Otherwise  the  judgment  will  be  re- 
versed. 

Filed  February  11,  1886;  petition  for  rehearing  overruled  April  17, 
1896. 
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No.  1,882. 

Fruchey  v.  Eagleson,  by  Next  Friend. 

Pleading. — Complaint. — Inn. — Denial  of  Equal  Accommodations, 
etc. — Statutory  Penalty. — The  averment  in  a  complaint  in  an  ac- 
tion under  sections  8291-3203,  R.  S.  1894,  to  recover  the  statutory 
penalty  for  the  denial  to  plaintiff  of  the  full  and  equal  privileges 
and  enjoyment  of  the  accommodations  and  facilities  of  an  inn,  to 
the  effect  that  the  same  were  denied  plaintiff,  is  sufficiently  specific 
and  need  not  specify  the  particular  accommodations  and  privileges 
denied  him. 

Same. — Complaint. — Inn. — Statutory  Penalty. — Proof.— In  such  an 
action,  plaintiff  need  not  aver  or  prove  that  the  meals  and  lodging 
applied  for  were  necessaries,  although  he  avers  that  he  was  under 
twenty -one  years  of  age  at  the  time,  where  the  complaint  avers  that 
the  privileges  were  refused  because  he  was  a  negro. 

Evidence. — Agency. — Arrangement  for  Board  and  Lodging  at  Inn. 
— Football  Teams. — Evidence  that  a  football  team  had  arranged  to 
entertain  another  team  at  a  hotel,  and  that  the  latter  had  accepted 
an  invitation  from  the  former  to  be  entertained,  is  sufficient  to  es- 
tablish authority  in  the  manager  of  the  former  team  to  make  ar- 
rangements with  the  proprietor  of  the  hotel  to  entertain  a  member 
of  the  latter  team,  in  connection  with  evidence  that  such  member 
acquiesced  in  the  arrangement  between  the  two  teams. 

Infant. — Contract. — Agency. — Necessaries.— An  infant  can  bind  him- 
self by  an  agent  for  necessaries,  where  he  could  have  bound 
himself  directly. 

Deposition. — Motion  to  Suppress. — When  Made. — A  motion  to  sup- 
press a  deposition,  for  objections  appearing  on  its  face,  must  be 
made  and  a  decision  had  before  the  beginning  of  the  trial,  and  the 
overruling  of  such  motion  made  after  commencement  of  the  trial 
is  not  error. 

Trial. — Ruling  on  Admission  of  Evidence. — Rule  as  to  Written 
Instructions. — Practice. — The  rule  requiring  the  court  to  give  all 
the  instructions  in  writing,  when  so  requested,  is  not  violated  by 
announcement  of  the  court's  understanding  of  the  law  involved, 
upon  making  a  ruling  on  the  admission  of  evidence. 

Instructions  to  Jury. — Signature  of  Judge. — Record. — Appellate 
Procedure. — The  failure  of  the  trial  judge  to  sign  the  instructions, 
given  on  motion  of  appellant,  is  not  available  to  the  latter,  where 
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there  is  no  claim  that  the  instructions  in  the  record  are  not  iden- 
tical with  those  given ;  as  the  requirement  that  the  judge  must  sign 
the  instructions  is  mandatory  only  for  the  purpose  of  getting  the 
instructions  into  the  record,  and  if  they  are  improperly  in  the  rec- 
ord, for  want  of  signature,  the  appellant  cannot  complain. 

Same. — Signature  of  Judge. — Practice. — The  failure  of  the  trial 
judge  to  sign  instructions  given  on  motion  of  appellant,  is  not 
available  error,  where  no  motion  was  made  below  to  have  the  in- 
structions signed. 

Damages.— Innkeeper. --Statutory  Penalty.— Recovery  in  an  action 
under  sections  3291-3293,  R.  S.  1894,  providing  that  any  person 
denying  the  full  and  equal  enjoyments  of  the  accommodations  of 
an  inn  to  another  on  account  of  color  or  race  shall  forfeit  a  sum  not 
to  exceed  $100.00  to  persons  aggrieved  thereby,  is  not  limited  to 
damages  actually  proved. 

Recovery. — Innkeeper. —  Statutory  Penalty. —  Civil  Rights.— -It  is 
not  essential  to  the  right  of  a  recovery  of  the  penalty  prescribed  by 
sections  3291-3293,  R.  S.  1894,  for  the  denial  of  the  full  and  equal 
enjoyment  of  the  accommodations  of  an  inn,  on  account  of  race  or 
color,  that  a  person  unlawfully  denied  entertainment  through  his 
agent  should  have  personally  applied  for  and  been  refused  enter- 
tainment. 

Civil  Rights. — Innkeeper. — Denial  of  Equal  Accommodations  by 
Hotel  Clerk. — Liability  of  Proprietor. — Denial,  on  account  of  race 
or  color,  of  entertainment  at  a  hotel,  by  the  clerk  thereof,  renders 
the  proprietor  liable  for  the  penalty  provided  by  sections  3291-3293, 
R.  S.  1894,  which  provide  a  forfeiture  to  the  person  aggrieved,  for 
the  denial  of  the  full  and  equal  accommodations  of  an  inn  on  ac- 
count of  race  or  color. 

Argument  to  Jury. — Misconduct  of  Advocate. — Interrogatories  to 
Jury. — It  is  not  such  misconduct  as  amounts  to  reversible  error,  for 
counsel  to  caution  the  jury  that  his  opponent  has  filed  interroga- 
tories for  them  to  answer,  and  that  they  should  be  careful  to  have 
their  answers  conform  to  the  verdict. 

Same. — Misconduct  of  Advocate. — Interrogatories  to  Jury, — Practice. 
— A  statement  by  counsel  that  interrogatories  were  given  to  them 
by  his  opponent  to  **  catch  them,"  will  not  require  a  reversal  where 
it  does  not  appear  that  the  trial  court  was  requested  to  correct  the 
alleged  injury  done,  and  that  the  appellant  excepted  to  the  refusal. 

From  the  Montgomery  Circuit  Court 

H.  D.  Van  Cleave,  and  L  M.  Davis,  for  appellant. 
J.  B.  Wilson,  for  appellee. 
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Reinhard,  J. — The  appellee  brought  this  action 
against  the  appellant,  to  recover  a  penalty  for  an  al- 
leged violation  of  the  statute  known  as  the  Civil 
Rights  Act  R.  S.  1894,  sections  3291,  3293  (Acts  1885, 
p.  76).  The  first  and  second  sections  of  said  act  are  as 
follows : 

"Section  1.  All  persons  within  the  jurisdiction  of 
said  State  shall  be  entitled  to  the  full  and  equal  en- 
joyments of  the  accommodations,  advantages,  facil- 
ities of  inns,  restaurants,  eating-houses,  barber  shops, 
public  conveyances  on  land  and  water,  theaters,  and 
all  other  places  of  public  accommodations  and  amuse- 
ment, subject  only  to  the  conditions  and  limitations 
established  by  law  and  applicable  alike  to  all  citizens. 

"Sec.  2.  Any  person  who  shall  violate  any  of  the 
provisions  of  the  foregoing  section  by  denying  any 
citizen,  except  for  reasons  applicable  alike  to  all  citi- 
zens of  every  race  and  color,  and  regardless  of  color 
or  race,  the  full  enjoyment  of  any  of  the  accommoda- 
tions, advantages,  facilities  or  privileges  in  said  sec- 
tion enumerated,  or  by  aiding  or  inciting  such  denial, 
shall  for  every  such  offense,  forfeit  and  pay  a  sum  not 
to  exceed  f  100.00  to  the  person  aggrieved  thereby,  to 
be  recovered  in  any  court  of  competent  jurisdiction  in 
the  county  where  said  offense  was  committed,  and 
shall  also,  for  every  such  offense,  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  not  to  exceed  $100.00,  or  shall  be  imprisoned  not 
more  than  thirty  days,  or  both.  And,  provided, 
further,  that  a  judgment  in  favor  of  the  party  ag- 
grieved or  punishment,  or  committal  upon  an  indict- 
ment, affidavit,  or  information,  shall  be  a  bar  to 
further  or  other  prosecution  or  suit" 

The  third  section  relates  to  the  subject  of  jurors 
and  their  qualifications,  and  has  no  bearing  upon  the 
questions  involved  in  this  case. 
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A  demurrer  to  the  complaint  was  overruled,  and 
this  ruling  constitutes  the  first  specification  of  error. 

The  complaint  alleges,  among  other  things,  that  ap- 
pellee is  an  infant  of  the  age  of  eighteen  years,  and 
appears  by  his  next  friend;  that  he  is  a  negro;  that 
the  appellant  is  the  proprietor  of  a  large  and  com- 
modious inn  or  hotel  in  the  city  of  Crawf ordsville,  in 
Montgomery  county,  Indiana;  that  said  inn  or  hotel  is 
known  as  the  "Nutt  House;"  that  the  appellee,  on  or 
about  the  29th  day  of  October,  1894,  applied  for  lodg- 
ing and  meals  at  said  inn  or  hotel  of  the  appellant; 
that  at  said  time  the  appellee  was  clean,  sober,  or- 
derly and  well-behaved,  and  was  ready,  willing  and 
able  to  comply  with  any  and  all  lawful  and  reason- 
able rules  of.  said  inn  or  hotel  of  the  appellant;  that 
the  appellant  seeing  and  knowing  that  the  appellee 
was  a  colored  boy  and  of  African  descent,  wholly  failed 
and  refused  to  entertain  or  allow  him  to  take  lodging 
or  meals  at  said  inn  or  hotel,  giving  as  a  reason,  or 
excuse  therefor,  that  appellee  was  a  negro  or  colored 
boy;  that  appellee,  on  account  of  his  color,  was,  by  the 
appellant,  refused  and  denied  admission  and  enter- 
tainment at  said  inn  or  hotel,  and  at  the  time  afore- 
said, and  on  account  of  his  color,  was  denied  full  and 
equal  privileges  and  enjoyments  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of  said  inn 
or  hotel  with  other  persons;  and  for  no  other  reason 
whatever  than  that  he  was  a  colored  boy  as  aforesaid. 
He  demands  judgment  for  $100.00  damages.  -  * 

The  statute  above  set  out  is  known  to  be  an  exact 
copy  of  an  act  of  Congress,  passed  in  1875,  and  which 
was,  in  part  at  least,  declared  unconstitutional  by  the 
Supreme  Court  of  the  United  States  as  legislation  not 
authorized  by  Congress.  Civil  Rights  Cases,  109  U.  S. 
3.  This  objection  would  not  be  applicable,  of  course, 
to  such  a  statute  passed  by  the  legislature  of  a  State. 
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Nor  is  any  attack  made  upon  the  constitutionality  or 
validity  of  the  act,  and  we  are  consequently  relieved 
of  the  duty  of  passing  upon  any  jurisdictional  ques- 
tion as  preliminary  to  a  determination  of  the  points 
presented  by  the  record. 

It  is  earnestly  insisted  that  the  court  erred  in  over- 
ruling the  demurrer,  and  that  the  complaint  is  insuf- 
ficient. It  is  urged  that  it  should  have  been  stated 
what  were  the  accommodations,  advantages  and  priv- 
ileges that  were  denied  the  appellee  by  the  appellant. 

It  is  alleged  that  the  "Nutt  House"  was  a  large  and 
commodious  inn  or  hotel.  The  word  "inn"  has  a  well- 
defined  meaning.  Among  the  definitions  given  of  the 
word  by  the  International  Dictionary  are  the  fol- 
lowing: 

"A  house  for  the  lodging  and  entertainment  of 
travelers  or  way-farers;  a  tavern;  a  public  house  or 
hotel.  As  distinguished  from  a  private  boarding 
house,  an  inn  is  a  house  for  the  entertainment  of  all 
travelers  of  good  conduct  and  means  of  payment  as 
guests  for  a  brief  period,  not  as  lodgers  or  boarders 
by  contract" 

Hence,  the  charge  that  the  place  was  an  "inn"  nec- 
essarily implies  that  it  afforded  accommodations  for 
the  traveling  public,  such  as  public  hotels  and  taverns 
afford,  and  it  was  not  necessary  to  specify  the  accom- 
modations which  such  hotel  possessed  and  denied  to 
the  appellee;  the  presumption  being  that  they  were 
the  ordinary  accommodations  of  boarding,  or  lodging, 
or  both. 

The  same  is  true  of  the  word  hotel.  It  is  defined  bv 
the  same  authority  as  "a  house  for  entertaining 
travelers,"  "an  inn  or  public  house  of  the  better 
class."  It  was,  therefore,  sufficient  to  aver  that  the 
appellee  "was  denied  full  and  equal  privileges  and 
enjoyments  of  the  accommodations,  advantages,"  etc., 
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of  said  inn  or  hotel,  with  other  persons.  But  the  aver- 
ments do  not  stop  here,  for  the  complaint  also  alleges 
that  the  appellant  failed  and  refused  to  allow  the  ap- 
pellee to  take  lodging  or  meals  at  said  inn  or  hotel. 
This  is  sufficiently  specific  to  inform  the  appellant 
what  accommodations,  it  is  claimed,  the .  appellee 
was  deprived  of. 

The  Federal  Statute  of  the  same  import  as  our  own, 
to  which  we  have  already  referred,  was  interpreted, 
before  it  was  held  unconstitutional,  as  we  interpret 
this.  It  was  decided  not  necessary  for  the  plaintiff  in 
his  complaint,  in  an  action  under  that  statute,  to  aver 
anything  more  than  that  the  place  was  an  inn,  "as 
that  is  an  ancient  English  word  with  a  fixed  and 
definite  legal  signification,  and  must  be  held  to  be  so 
used  in  the  statute."  Lewis  v.  nitchcock,  10  Fed.  Rep.  4. 

If,  as  appellant's  counsel  seem  to  insist,  the  appeT 
lant  might  not  have  been  able,  on  account  of  lack  of 
room,  or  other  facilities,  to  entertain  the  appellee,  this 
would  be  a  matter  of  defense;  but  it  is  expressly 
averred  that  appellee  was  denied  these  rights  and 
privileges  because  he  was  a  negro  or  colore*  boy,  and, 
hence,  it  could  not  have  been  true  that  he  was  turned 
away  for  the  reason  that  the  appellant  was  scarce  of 
room  or  other  accommodations.  This  defense  would, 
therefore,  have  been  available  under  the  general 
denial. 

Appellant's  counsel  further  contend  that  inasmuch 
as  the  complaint  shows  the  appellee  to  be  under 
twenty-one  years  of  age,  it  was  incumbent  upon 
him  to  allege  and  prove  that  the  meals  and  lodging 
applied  for  were  necessaries,  etc.  The  appellant 
doubtless  had  the  right  to  demand  payment  for  his  ac- 
commodations, in  advance,  and  was  not  required  to 
furnish  them  until  satisfactory  arrangements  had 
been  made  to  secure  him  therein.    But  it  does  not  ap- 
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pear  from  any  of  the  averments  of  the  complaint,  that 
appellee  was  refused  the  privileges  of  the  hotel  on  ac- 
count of  his  failure  or  refusal  to  prepay  his  fare.  On 
the  contrary,  the  sole  reason  for  such  refusal  appears 
to  have  been  his  color.  As  we  said  in  connection  with 
the  other  objection  to  the  complaint,  if  the  appellant 
refused  to  receive  the  appellee  into  his  hotel  for  any 
other  reason  than  that  of  his  color,  this  would  be  a 
matter  of  defense,  and  would  probably  be  available 
under  the  general  issue.  Moreover,  it  is  alleged  that 
appellee  was  willing  and  able  to  comply  with  any  and 
all  lawful  and  reasonable  rules  of  said  inn  or  hotel, 
and  this  averment,  we  think,  would  exclude  any  sup- 
position that  appellee  was  debarred  on  account  of 
failing  or  refusing  to  comply  with  such  rules  or  regu- 
lations as  the  appellant  had  the  right  to  make  and 
did  make. 

It  is  true,  as  appellant's  counsel  contend,  thatj>enal 
fl^HifpajH^iilH  receive  a  strict  construction^but  they 
should  never  be  construed  so  as  to  flpfpat  the  ohjprts 
for  which  thev  were  enacted.  This  trite  old  rule, 
which  the  Supreme  Court  of  Pennsylvania  says  has 
run  into  an  aphorism,  means  no  more  than  that  ajls 

fthflll  Vnt  h*>  hrnnprht  wilhin  +h*  gfopfi  of  fhp  pTITliflh- 

ment  which  the  courts^  may  suppose  to  fall  within jthe 
spirit_of  the  law^j^ugh^o^jEsjthinjiaJ^rms.  Com.  v. 
Cooke,  50  Pa.  St.  201. 

We  have  examined  the  complaint,  with  reference  to 
all  the  objections  urged  against  it,  and  our  conclusion 
is  that  none  of  them  is  well  taken. 

The  overruling  of  the  motion  for  a  new  trial  is  as- 
signed as  error.  One  of  the  causes  assigned  in  the  mo- 
tion for  a  new  trial, is  the  overruling  of  the  appellant's 
motion  to  suppress  depositions.  The  motion  to  sup- 
press was  based  upon  the  ground  that  the  answers  to 
the  questions  propounded  elicited  hearsay  testimony 
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only.  The  objection  does  not  seem  to  have  been  made 
until  the  deposition  was  offered  in  evidence.  Where, 
as  in  this  case,  the  objections  appear  on  the  face  of  the 
deposition,  the  motion  to  suppress  must  be  made  and 
a  decision  had  before  the  beginning  of  the  trial,  or  it 
will  not  be  error  to  overrule  such  motion.  'Newman  v. 
Manning,  89  Ind.  422.  The  same  rule  is  applicable  to 
other  objections  to  the  depositions. 

Charles  B.  Kern,  a  witness  for  the  appellee,  was  ex- 
amined, and  testified  that  he  was  a  student  at  Wabash 
College,  in  Crawfordsville,  and  was  the  manager  of 
the  Wabash  football  team,  and  as  such  went 
to  the  hotel  of  the  appellant  and  made  arrange- 
ments for  the  entertainment  of  the  members  of  the 
Indiana  University  football  team,  which  was  to  play 
football  on  the  day  when  the  alleged  expulsion  is 
claimed  to  have  occurred,  the  price  of  such  entertain- 
ment and  boarding  having  been  previously  agreed 
upon;  that  the  Indiana  University  team,  of  which 
appellee  was  a  member,  came  to  Crawfordsville, 
as  per  agreement,  but  were  not  entertained  at  ap- 
pellant's hotel;  that  appellee  was  present  at  Craw- 
fordsville with  said  I.  U.  team.  The  witness  was  then 
asked  to  state  if  he  had  any  conversation  with  the 
proprietor  of  the  hotel,  or  anyone  acting  in  his  stead  as 
manager  of  the  hotel,  concerning  the  appellee.  An 
objection  to  this  question  was  interposed  by  the  ap- 
pellant, for  the  reason  that  it  had  not  been  shown 
that  the  witness  on  the  stand  was  the  agent  of  the  ap- 
pellee, and  duly  authorized  to  go  to  the  proprietor  of 
the  hotel  in  question  and  make  arrangements  for  his 
entertainment. 

It  appears,  when  all  the  evidence  is  considered  to- 
gether, that,  on  this  particular  occasion,  the  Wabash 
students  belonging  to  the  football  team  of  that  insti- 
tution, had  arranged  to  entertain  the  I.  U.  team  at  the 


96         APPELLATE  COURT  OF  INDIANA, 

Fruchey  v.  Eagleson,  by  Next  Friend. 

appellant's  hotel,  and  that  the  latter  had  accepted  an 
invitation  from  the  former  to  be  so  entertained.  The 
appellee,  as  a  member  of  the  I.  U.  team,  appears  to 
have  acquiesced  in  such  arrangement  and  to  have 
been  willing,  in  common  with  his  fellow-students  of 
the  I.  U.  team,  to  be  thus  entertained.  This,  in  the 
absence  of  any  countervailing  evidence,  sufficiently 
established  an  agency.  For  the  purpose  of  arranging 
for  the  entertainment  of  the  I.  U.  team,  the  manager 
of  the  Wabash  team  was  the  agent  of  the  former  and 
of  each  and  every  member  thereof,  and  the  appellee 
had  a  right  to  prove  by  him  that  the  appellant's  man- 
ager or  clerk  refused  to  allow  the  appellee  the  priv- 
ilege of  eating  or  lodging  in  the  hotel,  because  he  was 
a  negro.  An  agency  may  be  established  by  circum- 
stantial evidence,  the  same  as  any  other  fact  in  issue 
may  be  proved.  Indiana,  etc.,  R.  W.  Co.  v.  Adamson, 
114  Ind.  282.  The  testimony  objected  to  was  properly 
allowed  to  go  to  the  jury.  It  was  proper  to  prove  that 
the  clerk  of  the  hotel  refused  to  extend  to  the  appellee 
the  privileges  of  the  hotel  on  account  of  his  being  a 
negro. 

The  suggestion  that  appellee  was  incapable,  on  ac- 
count of  his  minority,  of  appointing  an  agent  is  hardly 
entitled  to  serious  consideration.  A  minor  is  liable 
for  such  things  as  are  necessary  to  his  support  and 
comfort,  comporting  with  his  station  in  life.  Price  v. 
Sanders,  60  Ind.  310.  Nothing  appears  which  goes  to 
show  that  the  accommodations  sought  by  the  appellee 
were  not  such  as  he  would  have  been  liable  for  as 
necessaries;  hence,  if  he  could  bind  himself  at  all,  a& 
we  think  he  could  do,  he  could  bind  himself  by  an 
agent.  But  this  was  not  the  ground  of  appellant's 
refusal  to  admit  him  to  the  privileges  of  the  hotel. 
He  could  have  demanded  his  pay  in  advance,  as  we 
have  already  indicated,  but  he  denied  the  appellee 
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the  privileges  of  the  house  because  he  was  a  negro, 
and  not  because  he  was  a  minor  or  because  he  refused 
to  pay  in  advance. 

The  appellant  insists  that  error  was  committed  by 
the  refusal  of  the  court  to  strike  out  of  the  testimony 
of  the  witness  Kern,  all  that  he  stated  concerning  the 
rule  of  the  Indiana  Football  Association,  with  refer- 
ence to  expenses  for  traveling  and  hotel  fare.  There 
was  no  harmful  error  in  this  ruling.  The  fact  that 
there  was  somewhere  in  existence  a  writing  contain- 
ing this  rule,  did  not,  under  the  circumstances,  render 
it  harmful  to  prove  the  substance  of  the  rule  by 
parol,  together  with  the  fact  that  the  team  with 
which  appellee  was  associated  acted  under  the  terms 
f  of  this  rule  on  the  occasion  in  question.  The  same 
may  be  said  of  the  disposition  by  the  court  of  the  mo- 
tion to  require  the  appellee  to  produce  the  written 
rule  of  the  Indiana  Football  Association,  according 
to  which  the  local  team  pays  the  expenses  of  the  visit- 
ing team,  and  the  manager  of  the  local  team  makes 
the  arrangements  for  the  visiting  team.  The  court 
did  not  commit  any  reversible  error  in  overruling  this 
motion.  The  rule  in  question  played  a  very  unim- 
portant part  in  the  testimony.  The  main  thing  was 
that,  in  this  particular  instance,  the  local  team  did  de- 
fray the  expenses,  and  Kern,  the  manager  of  the  local 
team,  did  arrange  for  the  entertainment  of  the  vis- 
itors, including  the  appellee.  Whether  this  was  done 
according  to  a  certain  rule,  or  independently  of  any 
rule,  could  not  have  the  slightest  bearing  upon  the  re- 
sult of  the  trial,  and  if  it  had  been  shown  that  no  such 
rule  existed,  the  agency  could  still  be  proved  by  show- 
ing that  Mr.  Kern  made,  or  attempted  to  make,  ar- 
rangements for  the  board  and  lodging  of  the  visitors, 
by  and  with  their  consent.  To  say  the  very  least, 
Vol.  15—7 


98         APPELLATE  COURT  OF  INDIANA, 

Fruchey  v.  Eagleson,  by  Next  Friend. 

therefore,  there  could  have  been  no  harm  in  the 
court's  ruling,  and  the  error,  if  any,  is  not  such  as 
would  warrant  us  in  disturbing  the  judgment 

Complaint  is  further  made  by  appellant's  counsel, 
that  the  court  gave  to  the  jury  an  oral  instruction, 
when  the  appellant  requested  that  all  the  instruc- 
tions be  given  in  writing.  If  this  ruling  were  shown 
by  the  record,  to  have  been  made  as  stated,  there 
would  doubtless  be  reversible  error.  Sellers  v.  City  of 
Greencastle,  134  Ind.  645;  Bradiray  v.  Waddell,  95  Ind. 
170.  But  the  record  does  not  sustain  the  appellant  in 
his  complaint.  It  only  shows  that  during  the  progress 
of  the  trial,  and  before  the  court  instructed  the  jury, 
the  court  made  a  ruling  upon  certain  testimony  as  to 
agency,  in  which  remark  was  made,  in  the  presence  of 
the  jury,  to  the  effect  that  the  court  understood  the 
law  to  be  that  a  party  might  make  a  contract  for  an- 
other party  if  the  latter  accepted  it,  and  that  if  Mr. 
Kern,  after  having  made  arrangements  for  the  appel- 
lee to  stop  at  the  "Nutt  House,"  had  told  appellee 
about  it,  and  the  latter  accepted  and  acted  upon  it,  an 
agency  was  established. 

If  we  understand  appellant's  counsel  correctly, 
they  insist  that  because,  before  the  argument  began, 
they  requested  the  court  to  instruct  the  jury  in  writ- 
ing, and  because  this  statement  of  the  court  was  equiv- 
alent to  an  oral  charge  to  the  jury, it  was  a  violation  of 
the  rule  above  referred  to,  to-wit :  that  when  the  court 
is  requested  to  instruct  the  jury  in  writing,  it  must 
give  all  its  instructions  in  writing.  This  contention 
cannot  prevail.  The  court  certainly  has  a  right  to 
make  a  ruling  upon  the  admissibility  of  testimony,  or 
upon  any  other  question  that  may  arise  in  the  course 
of  the  trial,  and  to  give  its  opinion  as  to  the  law  gov- 
erning the  same.  Sometimes  it  might  be  best  if  such 
rulings  were  made  or  such  opinion  given  in  the  ab- 
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sence  of  the  jury,  but  whether  the  jury  should  be 
temporarily  withdrawn  or  not,  at  such  times,  must  be 
left  largely  to  the  sound  discretion  of  the  trial  judge. 
But  we  do  not  think  any  error  has  been  shown  in  this 
instance. 

If  nisi  prius  judges  can  be  restricted  in  their  rulings, 
upon  questions  arising  during  the  progress  of  the  trial, 
to  a  bare  announcement,  either  sustaining  or  overrul- 
ing the  objection  interposed,  without  being  permitted 
to  state  their  understanding  of  the  rule  of  law  ap- 
plicable to  the  question  in  hand,  they  have  indeed 
ceased  to  exercise  judicial  functions,  and  are  reduced 
to  the  position  of  mere  umpires  or  referees.  There 
may  be,  and  doubtless  are,  instances  where  judges 
have  abused  their  authority  by  improper  expressions 
or  statements  made  in  the  presence  of  the  jury,  but 
no  such  abuse  has  been  shown  here. 

It  is  also  insisted  that  error  was  committed  because 
the  trial  judge  failed  to  sign  instructions  numbered 
one  and  two,  given  on  his  motion.  We  do  not  see  how 
this  omission  could  have  harmed  the  appellant.  There 
is  no  claim  that  the  instructions  in  the  record  are  not 
identical  with  those  given  by  the  court,  and  the  sig- 
nature of  the  judge  could  not  have  made  them  more 
authentic. 

It  may  be  that  the  requirement  that  the  judge  must 
sign  the  instructions,  is  in  a  sense  mandatory.  Silver 
v.  Parr 9  115  Ind.  113.  But  this  is  so  only,  we  think, 
for  the  purpose  of  getting  such  instructions  into  the 
record.  If  the  instructions  referred  to  are  not  prop- 
erly in  the  record,  for  the  want  of  the  signature  of  the 
judge,  the  appellant  is  in  no  position  to  complain. 
That  objection  would  come  more  appropriately  from 
the  other  side. 

If,  however,  error  can  be  predicated  upon  the  re- 
fusal of  the  court  to  sign  the  instructions,  we  think 


100       APPELLATE  COURT  OF  INDIANA, 

Fruchey  v.  Eagleson,  by  Next  Friend. 

the  complaining  party  should  insist  upon  and  obtain 
from  the  court  a  ruling  upon  the  subject,  either  grant- 
ing or  overruling  the  motion  to  have  the  instructions 
signed;  and, in  case  of  a  denial,  the  record  should  show 
an  exception.  This  is  but  fair  to  the  court,  as  in  that 
case  its  attention  would  be  specifically  directed  to 
the  request  for  signing  the  instructions,  disconnected 
from  any  other.  The  mere  omission  by  the  court  to 
sign  cannot  be  taken  as  an  adverse  ruling.  It  does  not 
appear,  in  the  present  case,  that  the  court  ruled  that 
appellant  was  not  entitled  to  have  the  instructions 
signed,  nor  was  there  any  exception  taken  by  appel- 
lant because  the  judge  omitted  to  affix  his  signature 
thereto. 

Appellant  requested  the  court  to  instruct  the  jury 
that  "where  a  wrong  has  been  committed,  and  that 
wrong  is  subject  to  be  punished  as  a  crime,  by  the 
statute  law,  as  in  this  case,  the  plaintiff  cannot  re- 
cover more  damages  than  he  has  actually  proven,  to 
the  amount  of  1100.00."  The  refusal  of  the  court  to 
give  this  instruction  is  assigned  as  a  cause  for  a  new 
trial. 

While  as  an  abstract  legal  rule  in  damage  cases,  on 
account  of  torts  of  this  character,  it  may  be  true  that 
only  compensatory  damages  may  be  recovered,  such 
rule  has  no  application  to  the  case  in  hand.  Where 
damages  are  claimed  in  an  ordinary  action  of  tort,  the 
rule  is  well  settled  that  no  punitive  or  vindictive  dam- 
ages may  be  assessed  if  the  criminal  law  would  reach 
the  offense.  But  the  case  at  bar  is  not  an  ordinary 
common  law  action  of  tort  Indeed,  the  entire  recov- 
ery, if  any,  may  be  said  to  be  in  the  nature  of  punitive 
damages.  The  action  is  to  recover  a  statutory  penalty 
for  a  violation  of  certain  statutory  provisions,  and 
the  right  of  recovery  is  based  solely  upon  those  provis- 
ions, the  penalty  varying  with  the  aggravation  or 
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enormity  of  the  wrong,  rather  than  according  to  the 
amount  of  pecuniary  loss  or  actual  damages  sustained  / 
by  the  plaintiff,  although  the  idea  of  compensation  I 
also  enters  into  the  law.  ^ 

Such  statutes  as  the  one  upon  which  this  action  is 
founded,  may  be  said  to  be  bot^ienaLaild-remedial  in 
tbeiFBftture.  Black  Interpretation  of  Laws,  298.  They, 
inflict  a  penalty,  but  the  penalty  inures  to  the  injured 
party  as  a  reonmpeTifle  fnr  the  w™ng  inflWed  upon 
him-b^TEedefendant.  There  was  no  error  in  refusing 
to  give  the  instruction  asked. 

The  jury's  answers  to  interrogatories  are  not  in  con- 
flict with  the  general  verdict.  There  was  therefore  no 
error  in  overruling  appellant's  motion  for  judgment 
on  the  answers  to  the  interrogatories,  notwithstand- 
ing the  general  verdict  For  the  same  reason,  the 
court  did  not  err  in  sustaining  appellee's  motion  for 
judgment  on  the  general  verdict. 

The  evidence  fairly  supports  the  verdict.,  It  clearly 
shows  that  the  appellee  was  denied  the  privileges  of 
appellant's  hotel  because  he  was  a  negro,  and  for  no 
other  reason.  Had  appellant  placed  his  refusal  to  ex- 
tend equal  hotel  privileges  to  appellee  upon  the  ground 
that  the  latter  refused  to  comply  with  the  reasonable 
regulations  of  the  hotel,  or  that  he  was  not  cleanly  or 
was  otherwise  an  improper  person  to  enjoy  such  priv- 
ileges, or  to  be  brought  in  contact  with  the  other 
guests  of  the  hotel,  the  argument  of  appellant's  coun- 
sel wrould  be  entitled  to  great  weight.  But  the  evi- 
dence, so  far  from  establishing  these  facts,  clearly 
tends  to  show  that  appellee  was  a  young  man  of  cor- 
rect habits,  gentlemanly  and  polite  in  his  deportment, 
and  of  much  more  than  ordinary  intelligence,  being  a 
junior  in  the  State  University  at  the  age  of  eighteen 
years.  Even  if,  as  appellant's  counsel  contend,  the 
clerk  of  the  hotel  agreed  to  permit  appellee  to  stop 
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I  there  on  condition  that  he  would  take  his  meals  in  the 
I  "ordinary,"  and  away  from  the  other  guests,  it  would 
I  be  a  denial  of  equal  privileges  such  as  the  statute  con- 
jl  templates,  and  the  fact  of  such  denial  tends  to  support 
(_jthe  averments  of  the  complaint.    FetgusGfCvTTxics*  82 
Mich.  358.     Nor  do  we  think  the  evidence  fails  be- 
cause the  appellee,  when  he  learned  from  the  manager 
of  the  team  that  the  hotel  refused  to  entertain  him 
upfon  equal  terms  with  the  other  members  of  the  team, 
did  not  go  to  the  clerk  or  the  manager  of  the  hotel  to 
insist  upon  his  rights.  When  he  learned  of  the  denial 
to  his  agent,  appellee  was  not  required  to  repeat  the 
demand  for  accommodations  in  person,  at  the  risk  of 
being  subjected  to  additional  humiliation.     We  can 
not,  under  well-settled  rules,  disturb  the  case  on  the 
evidence. 

Reference  is  made,  by  counsel  for  appellant,  to  the 
cases  holding  that  laws  providing  for  the  education 
of  colored  children  in  separate  schools  are  consti- 
tutional. State,  ex  rel,  v.  Gray,  93  Ind.  303;  State, 
ex  rel,  v.  Grubb,  85  Ind.  213;  Cory  v.  Carter,  48  Ind. 
327.  It  is  argued  from  this,  that  the  mere 
separation  of  white  and  colored  guests  at  hotels 
would  not  be  unlawful.  It  is  certainly  strange 
logic  to  say  that  because  the  Legislature  has 
the  power  to  enact  laws  looking  to  the  estab- 
lishment of  separate  schools  for  colored  children, 
therefore,  the  Legislature  has  no  power  to  provide  by 
law  that  no  discrimination  shall  be  made,  by  hotels  or 
other  public  places,  between  citizens  on  account  of 
their  color  or  race  in  the  privileges  or  accommoda- 
tions afforded  by  the  keepers  of  such  places.  The 
statute, upon  which  this  action  is  based,  was  in  no  wise 
construed  or  brought  into  consideration  in  connection 
with  the  questions  settled  in  the  cases  cited,  and  they 
are  in  no  sense  authorities  in  support  of  appellant's 


NOVEMBER  TERM,  1895— Vol.  15.         103 

Fruchey  v.  Eagleson,  by  Next  Friend. 

contention.  In  the  cases  cited,  it  was  held  that  school 
trustees  were  given  the  discretion,  by  statute,  to  sep- 
arate the  white  from  the  black  children,  in  proper 
cases,  while  the  statute  now  under  construction  ex- 
pressly denies  the  right  to  make  any  discrimination 
on  Account  of  color  or  race. 

Appellant  further  contends  that  the  verdict  is  "con- 
trary to  law."  The  form  of  the  verdict  is  criticised, 
but  we  think  it  sufficient.  -v 

Nor  can  there  be  anything  in  the  objection  that  as\ 
this  is  a  penal  statute  the  violation  cannot  occur  / 
through  an  agent,  such  as  the  manager  or  clerk  of  a/ 
hotel,  acting  for  the  proprietor  or  owner.    The  rulel 
contended  for  is  applicable  to  criminal  cases  only,  and] 
cannot  be  invoked  in  a  civil  action,  though  such/ 
action  be  based  upon  a  penal  statute. 

The  rule  in  such  cases  is  the  same  as  in  other  casesp^ 
where  the  relation  of  master  and  servant  subsists.    / 
The  master  is  responsible  for  the  acts  of  his  servant  / 
in  the  course  of  the  master's  business.  Thus,  in  actions  / 
for  civil  damages,  under  a  statute  giving  a  right  to  / 
such  damages  against  any  person  or  persons  who 
cause  the  intoxication  of  the  purchaser  of  intoxicat- 
ing liquors,  in  whole  or  in  part,  the  liability  extends 
to  cases  where  the  sale  was  made  by  a  clerk  or  agent 
of  the  proprietor  of  the  saloon  or  place  in  which  the 
liquor  was  sold,  and  this  is  true  even  if  the  sale  was 
in  direct  violation  of  the  express  orders  of  such  pro- 
prietor.   3  Am.  and  Eng.  Ency.  of  Law,  258,  and  cases 
cited  in  notes. 

It  was  not  such  misconduct  as  amounts  to  rever- 
sible error,  that  one  of  appellee's  counsel  cautioned 
the  jury  that  appellant's  attorney  had  filed  interroga- 
tories for  them  to  answer  and  that  the  jury  should  be 
careful  to  have  their  answers  conform  to  the  verdict. 
The  further  statement  by  counsel,  that  the  interroga- 
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tories  were  given  the  jury  to  "catch  them,"  was,  per- 
haps, improper  and  should  have  been  so  decided  by  the 
court,  but  the  appellant  is  not  for  that  reason  alone 
entitled  to  a  reversal.  It  does  not  appear  that  the 
court  was  requested  to  correct  the  alleged  injury 
done,  and  that  the  appellant  excepted  to  the  refusal. 
Chicago,  etc.,  R.  R.  Co.  v.  Champion,  9  Ind.  App.  510. 

This  disposes  of  all  the  questions  presented  by  the 
record.    We  find  no  reversible  error. 

Judgment  affirmed. 

Filed  March  4, 1896  ;  petition  for  rehearing  overruled  April  17, 
1896. 


No.  1,806. 

Lake  Erie  and  Western  Railroad  Co.  ,  Pittsburgh, 

Etc.  ,  Railway  Co.  v.  Hancock. 

Pleading. — City  Ordinance. — Contributory  Negligence. — An  aver- 
ment, in  a  complaint,  of  the  existence  of  an  ordinance  is  all  that  is 
required  in  order  that  the  same  may  become  entitled  to  be  admitted 
in  evidence. 

Same. — Personal  Injury. —  Contributory  Negligence. —  If  there  be  no 
general  averment  that  the  injury  was  received  without  any  fault  on 
part  of  plaintiff,  but  a  statement  of  the  facts  be  pleaded  in  such  a 
way  as  to  preclude  the  presumption  of  contributory  fault  on  plain- 
tiff's part,  this  will  be  sufficient. 

Sake. — Railroad. — In  an  action  against  a  railway  company  for  per- 
sonal injuries  caused  by  the  alleged  negligence  of  defendant  in  run- 
ning its  train  over  a  street  crossing  at  a  rate  of  speed  prohibited  by  a 
city  ordinance,  an  averment  that  without  any  fault  or  negligence  on 
the  part  of  plaintiff,  defendant's  train,  by  reason  of  its  negligence, 
came  in  close  proximity  to  the  horse  driven  by  plaintiff,  while 
plaintiff  was  attempting  to  cross  the  tracks,  and  frightened  said 
horse,  and  caused  him  to  upset  the  buggy  and  throw  the  plaintiff  to 
the  ground,  does  not  sufficiently  allege  plaintiff's  freedom  from 
contributory  negligence. 
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From  the  Howard  Circuit  Court. 

R.  B.  Beauchamp,  J.  L.  Rupe,  M.  Bell,  W.  C. 
Purdum,  J.  B.   Cockrum,  for  appellants.  * 

Fippen  &  Purvis,  Moon  &  Wolf,  for  appellee. 

Reinhard,  J. — The  appellee's  amended  second 
paragraph  of  complaint,  upon  which  the  cause  was 
tried  in  the  court  below,,  alleges  that  the  defendants 
are  corporations,  and  that  on  Thursday,  the  10th  day 
of  August,  1893,  the  defendant,  the  Lake  Erie  & 
Western  R.  R..  Co.,  owned  and  operated  a  certain  rail- 
road, or  branch  of  a  railroad,  known  as  the  Indian- 
apolis &  Michigan  City  division  of  the  Lake  Erie  & 
Western  Railroad,  together  with  the  tracks,  cars,  lo- 
comotives and  other  appurtenances  thereto  belong- 
ing; that  on  said  day  the  defendant,  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railroad  Company, 
by  virtue  of  an  agreement,  understanding  and  con- 
tract with  said  other  defendant  company,  used  the 
latter's  track  and  roadbed  running  from  Kokomo, 
in  Howard  county,  Indiana,  in  a  general  southerly 
direction  through  the  county  of  Tipton  and  within  the 
corporate  limits  of  the  city  of  Tipton,  in  said  county, 
also  through  the  county  of  Hamilton  and  a  portion  of 
the  county  of  Marion  to  the  terminus  of  said  branch 
or  division  in  Indianapolis,  Indiana,  the  terms  of  said 
contract  being  to  plaintiff  unknown,  for  which  reason 
the  same  cannot  be  set  out  here;  that  on  the  10th  day 
of  August,  1893,  the  said  railroad  extended  across  Jef- 
ferson street  in  said  city  of  Tipton  at  a  point  between 
East  street  and  Mill  street  in 'said  city;  that  on  the  2d 
day  of  August,  1887,  the  common  council  of  Tipton 
passed  an  ordinance  regulating  the  speed  of  trains 
within  the  city,  which  provided  that  no  train  should 
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be  run  therein  faster  than  four  miles  an  hour;  that 
this  ordinance  was  in  force  August  19,  1887,  and  has 
Remained  in  force  continuously  since;  that  on  the  2d 
day  of  July,  1890,  said  common  council  passed  an- 
other ordinance  requiring  the  Lake  Erie  &  Western 
Railroad  Company  to  maintain  a  flagman  at  the  cross- 
ing of  Jefferson  street,  and  that  said  flagman  should 
remain  continuously  on  duty  at  this  place  each  day 
of  the  week,  except  Sunday,  during  the  hours  from 
7  o'clock  a.  m.  to  6  o'clock  p.  m.,  to  warn  persons 
crossing  the  railroad  at  that  point;  that  this  ordi- 
nance was  in  force  on  the  31st  day  of  July,  1890,  and 
continuously  since;  that  on  the  10th  day  of  August, 
1893,  a  week-day,  between  7  o'clock  a.  m.  and  6  o'clock 
p.  m.,  the  plaintiff  was  traveling  in  a  buggy  drawn 
by  one  horse,  along  Jefferson  street  and  over  the 
crossing  of  the  railroad  at  the  said  point  of  crossing, 
and  as  she  reached  the  crossing,  the  defendant,  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railroad 
Company,  caused  its  train  to  negligently  approach 
and  pass  over  the  crossing  at  a  rate  of  speed  of  forty 
miles  an  hour,  and  negligently  omitted  to  sound  the 
whistle  or  ring  the  bell  for  the  crossing;  that  the  de- 
fendant, the  Lake  Erie  &  Western  Railroad  Company, 
negligently  omitted  to  maintain  a  flagman  at  the 
crossing  at  the  time;  that  the  flagman  employed  was 
away  from  his  post  of  duty,  and  negligently  failed  to 
warn  the  plaintiff  of  the  approach  of  the  train,  "by 
reason  of  wThich  negligence  on  the  part  of  the  de- 
fendants, and. without  any  fault  or  negligence  on  the 
part  of  the  plaintiff,  the  said  locomotive  came  in  close 
proximity  to  said  horse  and  plaintiff  while  then  and 
there  attempting  to  cross  said  railroad  at  said  point, 
and  frightened  said  horse  and  caused  him  to  quickly 
turn  around  and  upset  or  turn  said  buggy  over,  and 
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throw  plaintiff,  with  great  force  and  violence  to  the 
ground,"  inflicting  the  injury  for  which  she  sues. 

To  this  complaint  the  appellants  filed  separate  de- 
murrers, the  overruling  of  which  is  assigned  as  error. 

It  is  apparent  that  the  specific  negligence  here 
ascribed  to  the  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company  is  the  running  of  the  train  at 
a  higher  rate  of  speed  than  that  permitted  by  ordi- 
nance, and  in  failing  to  give  statutory  signals,  while 
the  negligence  charged  against  the  other  company 
consists  in  the  failure  to  comply  with  the  ordinance 
requiring  a  flagman  to  be  kept  at  the  crossing. 

The  appellant  insists  that  the  ordinance  referred  to 
should  have  been  set  out  by  copy  as  a  part  of  the  com- 
plaint. This  was  not  necessary.  An  averment  of  the 
existence  of  the  ordinance  is  all  that  is  required  in 
order  that  the  same  may  become  entitled  to  be  ad- 
mitted in  evidence.  Madison,  etc.,  R.  R.  Co.  v.  Taffe,  37 
Ind.  361;  St.  Louis,  etc.,  R.  W.  Co.  v.  Mathias,  50  Ind.  65. 

It  is  next  insisted  that  the  complaint  does  not  suf- 
ficiently aver  the  appellee's  freedom  from  contribu- 
tory negligence  in  the  incurring  of  the  injury. 

It  is  a  familiar  rule  in  this  State,  that  a  complaint 
for  damages  on  account  of  personal  injuries  sustained 
by  reason  of  defendant's  negligence  must  show  that 
the  plaintiff  was  free  from  contributory  fault.  If  the 
complaint  contain  a  general  averment  that  the  injury 
was  received  without  any  fault  on  the  part  of  the  ap- 
pellant, it  is  sufficient  in  this  respect,  unless  the  facts 
pleaded  make  it  appear,  notwithstanding  such  gen- 
eral averment,  that  the  plaintiff's  negligence  con- 
tributed to  the  injury.  Chicago,  etc.,  R.  R.  Co.  v.  Smith, 
6  Ind.  App.  262.  Or  if  there  be  no  general  averment, 
but  a  statement  of  the  facts  in  such  a  wav  as  to  ex- 
elude  the  presumption  of  contributory  fault  on  plain- 
tiff's part,  this  will  be  sufficient.    Ohio,  etc.,  R.  W.  Co. 
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v.  Bill,  Admx.y  117  Ind.  56;  Ft.  Wayne,  etc.,  R.  W.  Go.  v. 
Gruff,  132  iDd.  13. 

There  is  in  the  complaint  before  us  no  averment 
that  the  appellee's  injury  was  received  without  any 
fault  or  negligence  on  her  part  The  allegation 
concerning  her  freedom  from  fault  is  that  by  reason  of 
the  defendant's  negligence,  "and  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff,  the  said  loco- 
motive came  in  close  proximity  to  said  horse  and 
plaintiff  while  then  and  there  attempting  to  cross  said 
railroad  at  said  point,  and  frightened  said  horse,  and 
caused  him  to  turn  around  and  upset  or  turn  said 
buggy  over  and  throw  plaintiff  with  great  force  and 
violence  to  the  ground,  fracturing  her  skull,"  and 
otherwise  injuring  her. 

This  is  an  allegation  that  the  plaintiff  was  free 
from  fault  in  respect  of  the  coming  of  the  locomotive 
in  close  proximity  to  the  horse  and  to  plaintiff,  but 
not  that  she  was  free  from  fault  in  receiving  the  in- 
jury. What  follows  after  the  averment  as  to  the  com- 
ing of  the  locomotive  is  only  a  recital  of  what  resulted 
from  such  act  of  the  near  approach  of  the  engine  to 
the  horse  and  the  appellee.  The  result  was  that  the 
horse  became  frightened  and  turned  around  and  upset 
the  vehicle,  throwing  the  appellee  with  great  force 
and  violence  to  the  ground,  and  injuring  her.  But  we 
are  not  apprised  of  what  transpired  between  the  time 
the  appellant  set  in  motion  the  cause  of  the  appellee's 
injury  and  the  happening  of  the  result  The  appellee 
may  have  been  quite  faultless  in  relation  to  the  act 
which  brought  the  locomotive-engine  and  horse  to- 
gether, and  yet  she  may  have  been  negligent  in  oc- 
cupying a  careless  position  in  the  wagon  while  at- 
tempting to  cross  the  track,  or  in  doing  some  other 
act,  between  the  time  the  engine  came  in  close  prox- 
imity to  her  horse  and  the  time  appellee  was  hurt 


NOVEMBER  TERM,  1895— Vol.15.  109 

Lake  Erie  &  Western  R.  R.  Co.,  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hancock 

This  was  not  at  all  inconsistent  with  the  idea  that  the 
injury  was  the*  result  of  the  appellant's  negligence  in 
the  matter  of  the  coming  of  the  locomotive  in  close 
proximity  to  the  horse  and  the  appellee,  for  this  may 
have  been  true,  and  the  appellant  may  also  have  con- 
tributed to  the  injury  by  her  own  fault  or  careless- 
ness. The  averment  is  not  sufficiently  broad  to  cover 
the  time  or  act  of  the  injury. 

In  Richmond  Oas  Co.  v.  Baker  (Ind.  Sup.),  39  N.  E. 
Rep.  552,  .an  averment  in  a  complaint,  after  setting 
forth  defendant's  negligence,  that  the  plaintiff  "has 
been"  in  all  the  matters  and  things  aforesaid  wholly 
blameless  and  without  fault,  and  that  "she  further 
says  that  she  has  been  in  all  things  wholly  blameless 
and  without  fault,"  was  held  not  a  sufficient  com- 
pliance with  the  requirement  that  the  complaint 
must  allege  plaintiff's  freedom  from  contributory 
negligence. 

The  case  of  Romona  Oolitic  Stone  Co.  v.  Johnson,  6 
Ind.  App.  550,  is  much  like  the  case  at  bar,  respecting 
the  point  in  controversy.  That  was  an  action  by  an 
employe  of  a  stone  company,  against  the  employer,  for 
injuries  incurred  while  in  the  line  of  his  employment 
in  the  operation  and  management  of  a  "traveler." 
The  only  averment  in  the  complaint,  as  to  freedom 
from  negligence  on  the  part  of  plaintiff,  was  that  in 
his  attempt  to  readjust  a  certain  rope,  with  the  aid  of 
a  co-employe,  and  "without  any  fault  of  plaintiff  or 
said"  co-employe,  "the  said  rope  suddenly  became 
loose  and  disentangled,  thereby  causing  the  same  to 
jerk,  swing,  and  vibrate  violently,  striking  plaintiff 
about  his  head  and  face,  and  knocking  said  plaintiff 
from  said  machinery  to  the  ground,"  etc.  Davis,  J., 
in  passing  upon  this  point,  said:  "The  appellee  may 
have  been  entirely  free  from  fault  as  to  the  rope  be- 
coming loose  and  disentangled,  and  yet,  for  aught 
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that  appears  in  the  complaint,  guilty  of  negligence  in 
placing  himself  where  it  would  injure  him,  or  he  may 
have  been  in  fault  in  allowing  a  heavy  weight  to  hang 
on  the  end  of  the  rope,  unsupported,  while  engaged  in 
his  efforts  to  replace  the  rope  on  the  pulley,  so  that 
such  weight,  when  the  rope  became  loose,  would  cause 
it  to  jerk  and  vibrate,  and  thus  injure  him  in  the  man- 
ner stated  in  the  complaint." 

The  requirement  is,  of  course,  a  technical  one,  but 
it  is  one  of  those  which  a  long  line  of  decisions  holds 
cannot  be  dispensed  with  unless  the  facts  alleged 
otherwise  show  affirmatively  that  the  plaintiff  was 
free  from  fault.  This  they  do  not  showT  in  the  com- 
plaint under  consideration.    It  is,  therefore,  defective. 

Other  questions  presented  may  not  arise  upon  a 
future  trial,  and  we  need  not  now  decide  them. 

Judgment  reversed,  with  directions  to  sustain  the 
demurrer  to  the  amended  second  paragraph  of 
complaint 

Filed  April  21,  1896. 
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The  Plano  Manufacturing  .Co.  v.  Kesler. 

Contract. — Consideration. — Harvesting  Machine. — Purchase-price. 
— The  purchaser  of  a  harvesting  machine  having  refused  to  pay  the 
purchase-price  therefor,  on  account  of  the  machine  having  failed 
to  do  good  work,  and,  in  order  to  induce  the  buyer  to  pay  the  pur- 
chase-price, the  seller  promised  to  make  the  machine  do  good  work 
in  the  next  harvest,  or.  upon  failure  to  do  so,  to  furnish  him  with 
another  machine  which  would  do  good  work,  the  payment  of  the 
purchase-price,  under  such  conditions,  was  sufficient  consideration 
for  the  second  contract  to  make  the  machine  do  good  work  or  fur- 
nish one  which  would  do  good  work. 
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Same. — Breach  of. — Damages. — Where  the  seller  of  a  harvester,  in 
order  to  induce  the  buyer  to  pay  the  purchase-price,  promised  to 
make  the  machine  do  good  work,  or  upon  failure  so  to  do,  to  furnish 
him  with  another  good  machine,  the,  buyer,  upon  breach  of  such 
contract,  is  entitled  to  recover  the  value  of  the  machine  from  the 
seller. 

Same.—  Notice. — Harvesting  Machine. — Where  one  bought  a  harvester 
in  June,  1891,  and,  upon  testing  it,  found  that  it  did  not  do  good 
work,  and  refused  to  pay  the  purchase-price  therefor,  and  the  seller, 
in  order  to  induce  the  buyer  to  pay  the  purchase-price,  promised  to 
make  the  machine  do  good  work  or  furnish  another  good  machine, 
and  it  was  stipulated,  as  a  part  of  such  agreement,  that  the  buyer 
should  give  the  seller  at  least  two  days'  notice  before  he  wished  to 
start  the  machine,  but  before  the  buyer  was  ready  to  start  the 
machine  the  seller  sent  agents  and  experts  to  the  buyer's  premises 
to  correct  and  repair  the  defects  in  the  machine,  and,  after  making, 
as  they  claimed,  the  necessary  repairs,  informed  the  buyer  that  the 
machine  was  all  right  and  would  do  good  work,  no  reason  existed 
for  giving  notice  before  the  machine  was  tried,  and  the  buyer 
having  tested  the  machine  at  the  beginning  of  the  next  harvest,  and 
upon  finding  the  machine  still  insufficient,  notified  the  agent  of  the 
seller,  he  did  all  that  was  required  of  him. 

Special  Verdict. — Amount  of  Recovery. — In  an  action  on  breach  of 
contract  to  furnish  plaintiff  another  harvester,  on  failure  to  make 
the  first  one  do  good  work,  a  finding  that  the  machine  to  which 
plaintiff  was  entitled  and  which  defendant  failed  to  furnish  was 
worth  $135,  is  a  sufficient  assessment  of  the  amount  of  recovery. 

Appellate  Procedure. — Joint  Assignment  of  Errors. — Under  a  joint 
assignment  of  errors  that  the  court  erred  in  refusing  to  give  two 
instructions  offered  by  appellant,  the  assignment  must  fail  unless 
both  instructions  should  have  been  given. 

Same. — Failure  to  Argue  an  Assigned  Error.— Waiver — The  failure 
to  argue  the  sufficiency  of  an  instruction  refused  and  included  in 
the  assignment  of  errors,  amounts  to  waiver  of  the  error,  if  any,  as 
to  such  instruction. 

From  the  Fulton  Circuit  Court. 

E.  Myers  and  J.   Conner,  for  appellant. 
M.  L.  Essicky  for  appellee. 

Davis,  J. — The  facts  out  of  which  this  controversy 
arises — alleged  in  appellee's  complaint,  found  by  the 
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jury  in  their  verdict  and  sustained  by  the  evidence — 
are  substantially  as  follows: 

In  June,  1891,  appejlee  purchased  of  appellant  a 
Piano  harvester,  for  which  he  agreed  to  pay  $135.00. 
The  machine  failed  to  do  good  work  in  the  harvest 
of  1891,  and  appellee  refused  to  pay  for  it    In  order 
to  induce  him  to  pay  the  purchase-price  for  the  ma- 
chine, appellant  agreed  in  writing,  on  October  1, 1891, 
"that  if  in  the  harvest  of  1892  the  harvester  cannot 
be  made  to  do  as  good  work  as  any  other  machine  we 
are  to  furnish  him  with  another  machine  that  will." 
It  was  also  stipulated  in  the  agreement  that  appellee 
should  give  appellant  "notice  when  he  wants  to  start 
the  machine  at  least  two  days  before."    Afterwards, 
in  May,  1892,  appellant  sent  agents  and  experts  to  the 
premises  of  appellee  to  correct  and  repair  the  defects 
in  the  machine.     They  made,  as  they  claimed,  the 
necessary  repairs,,  and  when  they  left  the  machine 
they  informed  appellee  that  the  machine  was  all  right 
and  would  do  good  work.    When  appellee  commenced 
his  harvest  in  1892  he  found  that  the  machine  was  not 
all  right,  and  that  it  would  not  do  good  work,  and  im- 
mediately informed  the  agent  of  appellant  of  such 
fact.    No  attention  was  paid  to  this  notice,  during  the 
harvest  of  1892,  by  appellant.    Afterwards  appellant 
made  some  effort  to  repair  the  defects  in  the  machine, 
but  it  never  could  be  made  to  do  good  work.    Appel- 
lee abandoned  the  machine  as  worthless,  and  on  sev- 
eral occasions  asked  appellant  for  a  machine  that 
would  do  good  work,  but  appellant  never  furnished 
him  another  machine.    A  good  machine  in  1892  was 
worth  $135.00. 

The  verdict  of  the  jury  was  framed  and  returned 
in  accordance  with  the  provision  of  the  act  of  March 
11,1895.    Acts  1895,  p.  248. 
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The  complaint  was  not  tested  by  demurrer  in  the 
court  below. 

The  first  error  discussed  by  counsel  for  appellant 
is  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

One  objection  to  the  complaint,  argued  by  counsel, 
is  that  the  October  contract  was  without  considera- 
tion, and  another  objection  is  that  in  any  event  the 
complaint  is  not  good  for  the  recovery  of  damages. 

The  complaint,  in  our  opinion,  is  good  when  at- 
tacked for  the  first  time  after  verdict.  Lockhart  v. 
Schlotterback,  12  Ind.  App.  683;  Town  of  Ladoga  y. 
Linn,  9  Ind.  App.  15 ;  Dotson  v.  Dotson,  13  Ind.  App. 
436;  Brigham  v.  Dewald,  7  Ind.  App.  115. 

The  payment  in  October,  by  appellee,  of  the  pur- 
chase-price of  the  machine  bought  in  June  was,  under 
the  circumstances,  a  sufficient  consideration  for  the 
promise  of  appellant  to  furnish  appellee  a  good  ma- 
chine if  the  one  he  had  could  not  be  made  to  do  good 
work.  Appellant  had  the  right,  instead  of  making 
the  new  agreement,  to  stand  on  the  contract  made 
in  June,  but  appellant  was  evidently  of  the  opinion, 
on  October  1,  that  the  agreement  then  made  was, 
under  the  circumstances,  of  greater  value  to  it  than 
standing  on  the  June  contract.  Whether  appellee 
could  have  defeated  the  June  contract  on  the  ground 
that  the  machine  was  defective  and  would  not  do 
good  work,  we  are  not  required  to  determine.  In 
view  of  the  fact  that  appellant  preferred  the  October 
contract  and  the  money  then  paid,  to  standing  on  its 
rights  under  the  June  contract,  no  reason  has  been 
suggested  that  would  justify  this  court  in  holding 
that  the  October  contract  was  "whollv  without  con- 
sideration."  It  is  clear  that  appellee  paid  appellant 
at  that  time  $  135.00  on  the  strength  of  the  agreement 
Vol.  15—8 
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of  appellant  therein  contained.  Conner  v.  Lynde,  10 
Ind.  282;  Barnett  v.  Stevens  (Ind.  App.),  45  N.  E.  Rep. 
485,  and  authorities  there  cited. 

It  is  true  the  October  contract  provides  for  the  fur- 
nishing of  another  machine  to  appellee,  and  contains 
no  promise  to  pay  money,  but  on  failure  of  appellant 
to  furnish  the  machine  the  appellee  had  the  right  to 
recover  its  value.  The  theory  of  the  complaint  is  to 
recover  judgment  for  the  value  of  the  machine,  and 
not  to  recover  the  machine.  In  other  words,  the  meas- 
ure of  damages  for  appellant's  breach  of  the  contract 
is  the  value  of  the  machine,  which  appellant  agreed 
but  failed  to  furnish. 

It  is  next  urged  that  appellee  was  not  entitled  to 
judgment  for  $135.00  on  the  verdict,  because  the  jury 
failed  to  assess  the  amount  of  the  recovery. 

The  jury  found,  among  the  other  essential  facts,  that 
the  machine  to  which  appellee  was  entitled  and  wThich 
appellant  failed  to  furnish  him  was  worth  $135.00. 

The  rule  applicable  in  such  cases,  as  we  undertand 
it,  is  that  when  specific  facts  are  stated  in  the  verdict, 
clearly  enabling  the  court  to  fix  the  amount  of  the  re- 
covery, the  appropriate  judgment  may  be  entered 
thereon.    Branson  v.  Studcbakcr,  133  Ind.  147,  163. 

The  jury  in  this  case  determined  the  amount  the  ap- 
pellee was  entitled  to  recover,  if  anything.  Johnson 
v-  Bucklen,  9  Ind.  App.  154,  160. 

The  jury  did  assess  the  amount  of  the  recovery.  No 
assessment  of  the  amount  was  made  by  the  court. 
Wetzel,  Admr.y  v.  Kcllar,  12  Ind.  App.  75;  Thornburg, 
Admr.y  v.  Bu-cl;  13  Ind.  App.  446. 

The  court  determined  who  was  entitled  to  recover, 
but  the  jury  clearly  determined  the  amount. 

The  next  error  discussed  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  The 
first  reason  assigned  in  the  motion  for  a  new  trial  is 
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that  "the  court  erred  in  refusing  to  give  instructions 
numbered  one  and  two,  offered  by  the  defendants." 

This  is  a  joint  assignment,  and  can  only  be  sus- 
tained by  showing  that  both  assignments  are  erron- 
eous. American  Fire  Insurance  Co.  v.  Sisk,  9  Ind. 
App.  305  ;  Buchart  v.  Ell,  9  Ind.  App.  353 ;  Edding- 
field  v.  State,  ex  rel.,  12  Ind.  App.  312;  Town  of  La- 
doga v.  Linn,  supra. 

No  argument  has  been  made  in  support  of  the  prop- 
osition that  the  court  erred  in  refusing  to  give  the 
second  instruction. 

Under  the  circumstances,  there  was  no  error  in  re- 
fusing to  charge  the  jury,  as  requested  in  the  first  in- 
struction, that  the  giving  of  notice  by  appellee  to  ap- 
pellant, at  least  two  days  before  he  started  the  ma- 
chine in  the  harvest  of  1892,  was  a  condition  precedent 
to  his  right  to  call  on  appellant  for  a  new  machine. 

If  appellant  had  not,  after  October,  1891,  and  before 
harvest  in  1892,  repaired  the  machine  and  informed 
appellee  that  it  was  all  right  and  would  do  good  work, 
appellee  would  not  have  been  entitled  to  call  on  ap- 
pellant for  a  new  machine,  unless  he  had  given 
notice  to  appellant  when  he  expected  to  start  the 
machine,  at  least  two  days  before  entering  upon  his 
harvest  in  1892,  but  when  in  May  appellant  attempted 
to  repair  the  machine  and  informed  appellee  it  was 
all  right  and  would  do  good  work,  and  he  thereafter, 
as  soon  as  he  commenced  his  harvest,  notified  appel- 
lant's agent  that  the  machine  would  not  do  good 
work,  to  which  notice  appellant  paid  no  attention  dur- 
ing that  harvest,  appellant  is  not  in  a  position  to  say 
that  appellee  lost  his  right  to  another  machine  be- 
cause the  notice  given  was  not  technically  in  strict 
compliance  with  the  letter  of  the  contract  When  the 
repairs  were  made  in  May,  1892,  and  the  assurances 
were  then  given  appellee  by  appellant  that  the  ma- 
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chine  was  all  right  and  would  do  good  work,  no  rea- 
son existed  for  giving  appellant  another  notice  before 
the  machine  was  tried.  As  soon  as  it  was  found  that 
the  machine  would  not  work,  the  notice  was  given,  and 
appellant  afterwards  tried  to  make  the  machine  work 
in  the  harvest  of  1893,  and  perhaps  also  in  1894,  and 
failed. 

The  evidence  shows  a  substantial  compliance  with 
the  spirit  of  the  agreement,  if  not  a  strict  compliance 
with  its  letter,  and  in  any  event  there  was  no  error  in 
refusing  to  give  the  first  instruction. 

Counsel  insist  that  the  court  erred  in  submitting 
certain  interrogatories  to  the  jury,  but  it  is  not  shown 
that  any  objection  was  made  in  the  court  below  to  the 
submission  of  the  interrogatories  in  question  to  the 
the  jury.  Assuming,  however,  that  the  question  is 
before  us,  the  value  of  the  machine  which  appellant 
agreed  to  give  appellee  if  the  other  could  not  be  made 
to  work,  was  a  material  question.  Therefore,  there 
was  no  error  in  this  ruling. 

The  next  question  discussed  is  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence. 

If  we  are  correct  in  the  view  we  have  taken  on  the 
other  questions  discussed,  the  evidence  is  sufficient 
to  sustain  the  verdict. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  April  21,  1896. 
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No.  1,706. 

Davis  and  Rankin  Building  and  Manufacturing  Co. 

v.  Vice  et  al. 

Mechanic's  Lien.  —  For  Delinquent  Subscriptions  for  Building. — 
Corporation. — One  who  entered  into  a  contract  with  several  part- 
ies to  construct  a  butter  and  cheese  manufactory  for  them,  upon 
land  furnished  by  them,  each  of  such  parties  subscribing  a  specified 
amount  therefor,  which  subscriptions  were  made  a  part  of  the  con- 
struction contract,  may  have  a  mechanic's  lien  on  the  building  and 
the  ground  upon  which  it  is  situated,  for  unpaid  subscriptions,  not- 
withstanding such  subscribers  organized  a  corporation  which 
became  the  owner  of  the  building  and  grounds,  which  was  in  con- 
templation at  the  time  the  contract  was  made,  and  the  corporation 
never  assumed  the  liability  of  the  subscribers. 

Same. — Single  Lien. — In  such  case  the  contractor  would  have  only 
one  lien  against  the  property,  notwithstanding  it  had  several  indi- 
vidual debtors. 

Same. — Creature  of  Law. — A  mechanic's  lien  is  the  creature  of  the 
law  and  not  of  contract. 

Payment. — Accepting  Note  for  Purchase-price  of  Land. — An  ac- 
ceptance of  a  note  payable  in  bank,  for  the  amount  of  the  purchase* 
price  of  land,  operates,  prima  facie,  as  payment  to  the  vendor. 

From  the  Tipton  Circuit  Court. 

Magee  &  Funk,  and  Oifford  &  Gifford,  for  appellant. 

Beauchamp  &  Mount,  Dean  &  Dean,  Waugh,  Kemp 
&  Waugh,  for  appellees. 

Gavin,  C.  J. — Appellant,  on  Nov.  5,  1892,  con- 
tracted with  various  parties  to  build  for  them  a  butter 
and  cheese  factory  upon  land  to  be  furnished  by  them. 

The  contract  sets  forth  the  subscription  of  each 
man  and  provides  for  the  organization  of  a  cor- 
poration. 

The  contract  is  similar  to  that  involved  in  Davis, 
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etc.,  Mfg.  Co.  v.  Booth,  10  Ind.  App.  364.  In  that  case, 
as  well  as  in  others,  it  has  been  adjudged  that  the  con- 
tract was  the  several  agreement  of  the  makers  to  pay 
the  amount  set  opposite  their  names,  and  not  their 
joint  promise  to  pay  the  full  purchase-price.  Davis, 
etc.,  Mfg.  Co.  v.  Hillsboro,  etc.,  Co.,  10  Ind.  App. 42 ; 
Davis,  etc.,  Mfg.Co.v.  Barber,  51  Fed.  Rep.  148  ;  Davis, 
etc. ,  Mfg.  Co.  v.  Cupp,  89  Wis.  672  ;  Davis  v.  Hendrix, 
59  Mo.  App.  444;  Davis,  etc.,  Mfg.  Co.  v.  Jones,  14  U. 
S.  C.  C.  A.  30. 

On  March  11,  1893,  appellant  had  completed  the 
building  according  to  contract 

June  10, 1892,  a  part  of  the  signers,  in  pursuance  of 
the  provisions  of  the  contract,  organized  the  Windfall 
Creamery  Company,  whose  corporate  property  was  de- 
rived from  appellant  and  one  Nutter,  from  whom  it 
purchased  the  land  upon  which  appellant  erected  the 
factory,  the  conveyance  being  executed  to  the  com- 
pany, July  3, 1893,  by  Nutter,  in  whom  the  title  had  re- 
mained up  to  that  time,  and  who  was  the  owner  of  the 
land  at  the  time  of  the  erection  of  the  factory.  The 
consideration  for  the  conveyance  was  $50.00,  for 
which  he  accepted  the  company's  note  payable  in 
bank.  Nutter  put  the  subscribers  to  the  contract  in 
possession  of  said  land  for  the  purpose  of  erecting  and 
constructing  said  creamery  building. 

Appellant  seeks  to  foreclose  a  mechanic's  lien 
against  the  property  for  an  unpaid  balance  of  the  con- 
tract price,  resulting  from  various  parties'  failure  to 
pay  their  subscriptions,  notice  of  such  lien  having 
been  duly  filed. 

It  has  been  decided  by  this  court,  that,  under  cir- 
cumstances similar  to  those  here  involved,  the  cor- 
poration did  not  assume  any  liability  for  the  fulfil- 
ment of  the  subscriber's  contract  Davis,  etc.,  Mfg.  Co. 
v.  Hillsboro,  etc.,  Co.,  supra. 
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Since  neither  the  corporation  nor  the  other  stock- 
holders are  personally  bound  to  carry  out  the  con- 
tract of  the  defaulting  subscribers,  counsel  argue  that 
no  lien  can  be  enforced  against  the  corporate  prop- 
erty, because  this  would  be,  by  indirection,  compelling 
them  to  contribute  to  the  payment  of  that  for  which 
they  are  not  directly  bound. 

This  proposition  does  not  appear  to  us  to  be  tenable. 
Personal  liability  for  the  payment  for  work  done  or 
materials  furnished  is  not  essential  to  the  mainte- 
nance of  a  mechanic's  lien.  The  lien  is  not  the  creature 
of  the  contract,  but  of  the  law.  It  is  the  law  and  not 
the  contract  which  gives  the  lien.  Clark  v.  Huey,  12 
Ind.  App.  224;  Vail  v.  Meyer ,  71  Ind.  159. 

The  cases  are  numerous  wherein  the  property  has 
been  held  liable  to  a  mechanic's  lien  although  there 
be  no  personal  liability  upon  the  part  of  the  owner  to 
pay  the  debt  Ballon  v.  Tindolph,  87  Ind.  490;  Oorte- 
miller  v.  Rosengarn,  103  Ind.  414;  Brigham  v.  Dewald, 
7  Ind.  App.  115. 

The  appellant  had  but  one  lien  against  the  property, 
notwithstanding  it  had  several  individual  debtors.  It 
would  be  wholly  impracticable  and  out  of  harmony 
with  legal  principles  to  require  it  to  have  brought  sep- 
arate foreclosure  suits  for  the  sum  due  from  each  sub- 
scriber. Appellee's  position  to  the  contrary  finds  no 
support  in  McGrew  v.  HdcCarty,  78  Ind.  496,  where  it 
was  held  that  there  could  be  no  joint  lien  on  several 
buildings,  because,  as  there  said,  each  building  stands 
as  security  or  debtor  for  its  own  construction  and  no 
more.    That  is  all  that  is  here  sought. 

While  there  is  some  uncertainty  and  contradiction  in 
the  terms  of  the  description  in  the  complaint  and 
notice,  it  is  not  such  as  to  make  the  complaint  bad 
upon  demurrer.  The  description  must  be  regarded  as 
sufficient  under  the  present  liberal  statute  and  de- 
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cisions  thereon.  Dalton  v.  Hoffman,  8  Ind.  App.  101; 
Smith  v.  Netvbaur,  144  Ind.  95;  Coburn  v.  Stephens,  137 
Ind.  683;  AfcNamce  v.  Rauck,  128  Ind.  59;  Quaack  v. 
Schmid,  131  Ind.  185;  B.  S.  1894,  section  7257. 

We  are  of  opinion  that  none  of  the  objections  urged 
to  appellant's  right  to  a  lien  are  well  founded. 

The  acceptance  of  a  note  payable  in  bank  operated, 
prima  facie,  as  a  payment  to  Nutter.  Mason  v.  Douglas, 
6  Ind.  App.  558;  Teal  v.  Spangler,  72  Ind.  380;  Smith  v. 
Bettger,  68  Ind.  254. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  restate  its  conclusions  of  law. 

Filed  April  22,  1896. 


No.  1,575. 

Goodwin  v.  Davis. 


Principal  and  Surety. — Note. — Payment  by  Surety. — Liability  of 
Principal  to  Surety. — Becovery. — If  a  surety  on  a  note  pays  the  debt 
of  his  principal,  he  may  recover  from  the  principal  the  amount 
actually  paid  by  him,  together  with  interest  at  the  rate  specified  in 
the  note,  his  right  of  recovery  in  such  case  being  one  of  indemnity. 

From  the  Boone  Circuit  Court. 

G.  H.  Goodwin  and  T.  J.   Cason,  for  appellant. 

T.  J.   Terhune  and  H.  P.  New,  for  appellee. 

Ross,  J. — The  appellee  sued  the  appellant,  alleg- 
ing that  the  appellant,  as  principal,  and  the  appellee, 
as  surety,  on  the  9th  day  of  January,  1883,  executed 
to  one  Cyntha  A.  Tyre,  their  promissory  note,  due 
twelve  months  after  date,  in  the  sum  of  $100.00,  with 
interest  at  eight  per  cent,  and  attorneys'  fees;  that  ap- 
pellant defaulted  in  the  payment,  and  that  appellee, 
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as  such  surety,  was  compelled  to  and  did  pay  the 
same.  To  the  complaint  appellant  demurred  for  want 
of  facts,  which  demurrer  was  overruled  by  the  court, 
and  an  exception  saved.  Upon  issues  joined,  the  cause 
was  submitted  to  the  court  for  trial,  without  the  inter- 
vention of  a  jury,  and  a  finding  made  and  judgment 
rendered  in  favor  of  appellee. 

It  is  insisted  ,by  appellant  that  the  complaint  fails 
to  state  a  cause  of  action  for  the  reason,  as  appellant 
says,  "That  it  is  based  and  founded  upon  a  note  which 
the  complaint  shows,  as  does  the  exhibits  and  en- 
dorsements thereon,  had  been  and  was  fully  paid  off 
and  satisfied."  In  support  of  his  contention  appel- 
lant cites  Sexton  v.  Sexton,  35  Ind.  88;  CHeseke,  Admr., 
v.  Johnson,  115  Ind.  308,  and  Kreider  v.  Isenbice,  123 
Ind.  10. 

Neither  of  these  cases  lend  any  support  to  appel- 
lant's contention.  In  Sexton  v.  Sexton,  supra,  the  ap- 
pellee sued  the  appellant  for  contribution,  on  a  note 
executed  by  them  both  as  principals  and  which  he 
alone  had  paid.  On  appeal  the  Supreme  Court  held 
that  while  it  appeared  that  they  were  both  principals, 
hence  jointly  liable,  and  although  the  complaint  con- 
tained no  allegation  that  the  plaintiff  was  surety  for 
the  defendant,  nevertheless  if  he  had  been  compelled 
to  pay  the  entire  debt  he  was  entitled  to  recover  to  the 
extent  of  one-half  of  the  amount  paid. 

In  GicscJce,  Admr.,  v.  Johnson,  supra,  the  question 
was  whether  or  not  the  surety  could  recover  from  the 
principal  attorney  fees  for  which  the  note  provided, 
when  the  surety  in  paying  the  note  had  paid  nothing 
but  principal  and  interest.  The  court  says:  "His 
right  of  action  is  for  indemnity  only,  and  rests  upon 
an  implied  promise  on  the  part  of  the  principal. 
Hence  it  is  that  a  surety  cannot  maintain  an  action 
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against  his  principal  until  he  has  paid  something,  and 
then  only  for  the  amount  paid,  with  interest" 

In  Kreider  v.  Isenbice,  supra,  the  court  says:  "The 
only  question  involved  in  the  case  relates  to  the 
statute  of  limitations." 

When  the  surety  pays  the  debt  of  the  principal,  he 
may  sue  and  recover  back  from  the  principal  the 
amount  which  he  has  paid  in  discharge  of  the  debt 
His  right  is  one  of  indemnity,  and  if  he  satisfies  the 
payee  by  the  payment  of  a  less  sum  than  that  he  is 
legally  liable  for,  he  can  recover  from  his  principal  no 
greater  sum  than  that  he  has  paid. 

The  complaint  states  a  cause  of  action. 

It  is  also  urged  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial,  for  the  reason,  as 
the  appellant  insists,  that  the  amount  of  recovery  is 
too  large.    In  this  we  think  appellant  is  in  error. 

The  statute,  section  1219,  R.  S.  1881  (section  1233, 
Burns,  Rev.  1894),  provides  that,  "In  any  case  when  a 
surety  on  any  bill,  note,  bond,  or  other  instrument  in 
writing  shall  be  compelled  to  pay  the  debt  or  obliga- 
tion of  the  principal  debtor,  such  surety  shall  recover 
such  rate  of  interest  on  the  amount  so  paid  by  him 
for  his  principal  as  was  originally  provided  in  such 
bill,  note,  bond,  or  other  instrument  in  writing,  held 
against  such  principal  debtor." 

Calculating  interest  on  the  payments  made  by  ap- 
pellee from  the  time  when  made  until  judgment  was 
rendered,  shows  that  the  amount  of  the  judgment  is 
none  too  large. 

Judgment  affirmed. 

Filed  April  22,  1896. 
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No.  1,800. 

Louisville,  New  Albany  and  Chicago  Railway  Co. 

v.  Goben. 

Pleading — Contributory  Negligence. — The  doctrine  of  contributory 
negligence  does  not  apply  to  an  action  for  damages  for  injuries  sus- 
tained by  being  forcibly  ejected  from  a  passenger  train. 

Railroad. — Passenger. — Ejection  Of. — Failure  to  Produce  Evidence 
of  Payment  of  Fare. — Evidence. — Evidence  that  a  conductor  asked 
a  passenger  for  his  ticket  about  five  minutes  after  he  had  paid  his 
fare,  and  upon  being  informed  of  such  payment,  without  making 
further  inquiry  told  the  passenger  that  he  was  lying,  and  forcibly 
ejected  him  from  the  train,  is  sufficient  to  justify  the  inference  that 
the  conductor  acted  in  a  spirit  of  malice,  entitling  the  passenger  to 
exemplary  damages. 

Damages. — Elements  of. — Railroad  Passenger. —  Damages  for  the 
wrongful  ejection  of  a  passenger  from  a  train  may  include  pain, 
suffering,  loss  of  time  and  also  feeling  of  shame  and  humiliation 
occasioned  by  such  wrongful  act. 

Instruction  to  Jury. — It  is  not  error  for  the  court  to  refuse  to  give 
a  requested  instruction,  when  same  is  not  signed  by  counsel. 

From  the  Carroll  Circuit  Court. 

E.  C.  Field,  W.  S.  Kinnan,  Pollard  &  Pollard, 
for  appellant. 

B.   Crane  and  A.  B.  Anderson,  for  appellee. 

Davis,  J. — The  appellee  sued  the  appellant  and  re- 
covered judgment  for  $2,000.00,  for  being  wrongfully 
ejected  from  appellant's  train  with  force  and  violence 
by  the  conductor  under  humiliating  circumstances. 

The  errors  assigned  are : 

1.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. 
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3.  The  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  in  its  favor  on  the  special  verdict 
of  the  jury. 

4.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

5.  The  court  erred  in  overruling  appellant's  mo- 
tion in  arrest  of  judgment. 

6.  The  court  erred  in  overruling  the  appellant's 
motion  to  change  and  modify  the  judgment. 

The  first,  second,  and  fifth  specifications  may  be  con- 
sidered together.  Counsel  for  appellant  contend  that 
the  complaint  proceeds  upon  the  theory  of  negligence, 
and  that  it  is  insufficient  because  it  fails  to  aver  that 
the  appellee  was  without  fault.  In  this  view  counsel 
are,  in  our  opinion,  mistaken.  The  action  is  to  recover 
damages  for  injuries  alleged  to  have  been  sustained 
by  the  appellee  in  being  unlawfully  and  forcibly 
ejected  from  appellant's  train.  The  unlawful  act  al- 
leged is  in  the  nature  of  an  assault  and  battery.  The 
doctrine  of  contributory  negligence  has  no  applica- 
tion to  this  class  of  cases.  Chicago,  etc.,  R.  R.  Co. 
v.  Bills,  118  Ind.  221 ;  Steinmetz  v.  Kelly,  72  Ind.  442 ; 
Whitehead  v.  Mathaivay,  85  Ind.  85  ;  Norris  v.  Casel, 
90  Ind.  143;  Beemv.  Chestnut,  120  Ind.  390;  Myers  v. 
Moore,  3  Ind.  App.  226.  See  also  Chicago,  etc.,  R.  R. 
Co.  v.  Ault,  10  Ind.  App.  661 ;  Chicago,  etc.,  R.  R. 
Co.  v.  Conley,  6  Ind.  App.  9 ;  Louisville,  etc. ,  R.  W. 
Co.  v.  Wolfe,  128  Ind.  347 ;  Evansville,  etc.,  R.  R.  Co. 
y.  Cates,  41  N.  E.  Rep.  712 ;  Cleveland,  etc.,  R.  W.  Co. 
v.  Beckett,  11  Ind.  App.  547. 

So  far  as  any  objection  has  been  made  to  the  special 
verdict,  it  is  sufficient  There  was  no  error,  in  our 
opinion,  in  overruling  appellant's  motion  for  judg- 
ment in  its  favor  on  the  special  verdict  of  the  jury. 

The  sixth  error  assigned  has  not  been  discussed. 
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In  the  view  we  take  of  the  ease,  the  meritorious 
questions  on  appeal  are  presented  by  the  fourth  error 
assigned. 

It  is  not  denied  that  appellee  paid  the  conductor 
his  fare  from  Indianapolis  to  Monticello,  for  which 
the  conductor  gave  him  a  rebate  check  or  train  ticket 
(of  which  he  kept  a  duplicate)  for  continuous  passage 
on  that  day  and  train  between  the  points  named,  and 
redeemable  at  ten  cents  at  any  ticket  office  of  the  com- 
pany within  thirty  days  from  the  date  of  issue.  x  The 
appellee  was  then  standing  in  the  front  end  of  the  car, 
but  immediately  after  paying  his  fare  he  walked  back 
a  short  distance  and  was  seated  with  two  of  his 
friends,  when  the  conductor,  about  five  minutes  after 
he  had  paid  him  his  fare,  reached  that  point  and 
asked  appellee  for  his  ticket.  The  appellee  told  the 
conductor  that  he  had  paid  him  his  fare,  to  which  the 
conductor  replied  that  he  had  paid  him  nothing;  that 
he  was  trying  to  lie  out  of  paying  his  fare;  and  that  he 
would  put  the  appellee  off  the  train  if  he  did  not  pay. 
The  appellee  testifies  that  when  the  conductor  gave 
him  the  train  check  or  ticket  he  put  it  in  his  pocket, 
and  that  when  he  afterwards  asked  him  to  pay  his 
fare,  he  did  npt  think  anything  about  the  check  or 
ticket  There  is  evidence  fully  tending  to  prove  that 
the  conductor  made  no  inquiry  of  the  appellee  as  to 
when,  or  where,  or  under  what  circumstances,  or  to 
what  point  he  had  paid  his  fare  before  making  the 
false  accusation  against  him  that  he  had  paid  nothing. 

The  conductor  forcibly  expelled  him  from  the  train 
in  the  presence  of  the  other  passengers,  some  of  whom 
where  his  acquaintances,  about  1  o'clock  in  the  morn- 
ing in  the  winter  season,  and  as  the  result  of  his  ex- 
posure the  appellee  contracted  a  severe  cold  and  was 
in  bed  eight  days. 

On  cross-examination   of  appellee,  the  appellant 
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asked  him,  "Don't  you  know  that  if  you  had  produced 
that  ticket  it  would  have  stopped  all  trouble  between 
you?"  The  court  sustained  the  objection  of  counsel 
for  appellee  to  the  question.  There  was  no  error  in 
this  ruling.  The  question  sought  to  elicit  appellee's 
opinion,  at  the  trial,  as  to  what  the  effect  would  have 
been  on  the  occasion  when  he  was  expelled  if  he  had 
then  produced  the  conductor's  check  or  ticket.  What 
his  opinion  on  the  subject  at  the  time  of  the  trial  was 
is  immaterial.  If  he  had  been  asked  whether  he  knew 
at  the  time  he  was  expelled  that  the  production  of 
the  check  or  ticket  would  have  avoided  the  trouble, 
this  would  perhaps  have  been  a  proper  question. 

Complaint  is  also  made  of  the  ruling  of  the  court 
in  allowing  questions  to  be  asked  the  conductor  on 
cross-examination,  as  to  a  visit  he  made  to  appellee  at 
his  home  in  Wolcott,  after  his  explusion  from  the 
train. 

Our  attention,  however,  has  not  been  called  to  any- 
thing improper  in  this  cross-examination.  The  argu- 
ment of  counsel  for  appellant  is  based  upon  the  theory 
that  the  conversation  between  the  conductor  and  ap- 
pellee was  in  reference  to  an  attempt  at  compromise, 
but  the  evidence  objected  to  does  not  tend  to  prove 
any  offer  or  attempt  to  compromise.  The  conversa- 
tion was  unimportant,  and  although  the  evidence 
elicited  may  have  been  immaterial  it  was  not  prej- 
udicial. 

Among  the  elements  the  jury  had  the  right  to  con- 
sider in  assessing  appellee's  damages  were,  pain,  suf- 
fering, loss  of  time,  also  his  feelings  of  shame  and 
humiliation  occasioned  by  the  wrongful  conduct  of 
the  conductor.  Chicago,  etc.,  R.  R.  Co.  v.  Conley, 
supra;  Chicago,  etc.,  R.  R.  Co.  v.  Holdridge,  118 
Ind.  281 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  88  Ind. 
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381 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Arnold,  8  Ind. 
App.  297. 

The  instruction  Relative  to  exemplary  damages  is 
sustained  by  the  authorities.  Louisville,  etc.,  R.  W.  Co. 
^Wolfe,  supra;  Jcffersmville  R.  R.  Co.  v.  Rogers,  38 
Ind.  116. 

In  Jeffersonville  R.  R.  Co.  v.  Rogers,  supra,  the 
Supreme  Court  said :  "In  our  opinion  his  expulsion  in 
the  night  time,  and  at  a  distance  from  any  station  or 
convenient  lodging  place,  in  short,  his  expulsion  at 
the  time  and  place,  and  in  the  manner  indicated  by 
the  testimony  above  set  out,  without  reference  to  any 
harsh  and  unnecessary  means,  authorized  the  jury  to 
infer  that  it  was  done  in  the  spirit  of  oppressive  malice 
or  wantonness,  and  to  award  exemplary  damages  if 
they  saw  proper  to  do  so." 

In  Louisville,  etc.,  It.  W.  Co.  v.  Wolfe,  supra,  the  Su- 
preme Court  said:  "The  instruction  relates  to  the 
right  to  give  exemplary  damages,  and  there  was  some 
evidence  which,  if  true,  authorized  the  assessment  of 
exemplary  damages."  The  evidence  in  this  case  was 
sufficient  to  justify  the  inference  that  he  was  wrong- 
fully expelled  by  the  conductor,  in  a  spirit  of  malice 
or  oppression. 

The  corporation  is  not  liable  to  a  State  prosecution. 
If  the  corporation  were  subject  to  such  prosecution, 
exemplary  damages  could  not  be  assessed.  Tdber  v. 
Hut  son,  5  Ind.  322. 

In  other  cases  it  has  been  held  that  the  injured 
party  was  entitled  to  recover  compensatory  damages, 
but  whether  he  could  recover  exemplary  damages 
does  not  appear  to  have  been  considered.  LaJce  Erie, 
etc.,  R.  W.  Co.  v.  Fix,  supra;  Chicago,  etc.,  R.  W. 
Co.  v.  Holdridge,  supra ;  Cleveland,  etc.,  R.  W.  Co. 
v.  Beckett,  supra  ;  Lake  Erie,  etc. ,  R.  W.  Co.  v.  Ar- 
nold, supra. 
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It  is  not  shown  that  the  instruction  asked  and  re- 
fused was  signed  by  counsel,  and  therefore  there  was  no 
error  in  refusing  to  give  it.  Board,  etc. ,  v.  Legg,  Admr. , 
110  Ind.  479,  486 ;  Hutchinson  v.  Lemcke,  107  Ind. 
121 ;  Puett  v.  Beard,  86  Ind.  104. 

It  is  earnestly  insisted  that  the  damages  assessed  are 
excessive.  In  Louisville,  etc.,  R.  W.  Co.  v.  Wolfe, 
supra,  the  Supreme  Court  affirmed  a  judgment  for 
$1,500  damages. 

In  Jeffersonville  R.  R.  Co.  v.  Rogers,  supra,  the 
Supreme  Court  affirmed  a  judgment  for  $1,000  dam- 
ages. 

See  authorities  cited  in  Lake  Erie,  etc.  R.  W.  Co.  v. 
Arnold,  supra,  and  in  Evansville,  etc.,  R.  R.  Co.  v. 
Gates,  supra. 

When  we  consider  that  in  addition  to  compensatory 
damages  the  appellee  was  entitled  to  recover  ex- 
emplary damages,  we  cannot,  under  the  circum- 
stances, in  the  light  of  the  authorities  cited,  say  that 
the  damages  are  so  excessive  and  outrageous  as  to 
justify  this  court  in  reversing  the  judgment  of  the 
trial  court 

Judgment  affirmed. 

Filed  February  20,  1896. 

Opinion  on  Petition  fob  Rehearing. 

Davis,  J. — In  an  earnest  petition  for  a  rehearing, 
counsel  for  appellant  contend  that  the  court  over- 
looked the  theory  upon  which  its  defense  was  founded. 
They  say:  "Appellant's  counsel  felt  that  they  had  a 
meritorious  defense  to  this  action;  that  Conductor 
Shields  did  right  in  issuing  this  train  ticket  entitling 
appellee  to  ride;  that  he  afterwards  had  the  right  to 
demand  this  ticket  for  inspection;  that  it  was  appel- 
lee's duty  to  produce  the  ticket  when  so  demanded; 
that  when  appellee  failed  to  exhibit  his  ticket,  he 
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neglected  to  comply  with  one  of  the  conditions  incum- 
bent upon  him,  and  therefore  stood  in  the  shoes  of  a 
passenger  who,  having  purchased  a  ticket  of  a  station 
agent  entitling  him  to  ride,  refuses  to  produce  such 
ticket  wrhen  demanded  by  the  conductor."  Counsel  in- 
sist that  appellee  was  given  a  reasonable  opportunity  » 
by  the  conductor  to  produce  his  rebate  check  or  train 
ticket,  and  by  reason  of  his  failure  to  produce  it  he 
forfeited  his  rights  as  a  passenger,  and  that  appellant 
was  entitled  to  a  new  trial  on  this  ground. 

If  the  evidence  clearly  showed  that  when  the  con- 
ductor was  informed  by  the  appellee  that  he  had  paid 
his  fare  he  had  asked  him  for  an  inspection  of  his  re- 
bate check,  and  that  appellee  failed  to  produce  it,  ap- 
pellant would,  in  our  opinion,  have  been  entitled  to  a 
new  trial  because  of  the  omission  of  such  material  fact 
in  the  special  verdict.  We  have  not  held,  or  intended 
to  hold,  that  under  such  circumstances  the  passenger 
has  the  right  to  compel  the  conductor  to  accept  his 
verbal  statement  that  he  has  paid  his  fare  in  lieu  of 
exhibiting  the  rebate  check  in  his  possession.  On  the 
contrary,  it  is  the  duty  of  the  passenger  in  such  cases, 
when  asked  by  the  conductor  for  an  inspection  of  his 
rebate  check,  delivered  to  him  by  the  conductor  when 
he  pays  his  cash  fare,  to  produce  it  or  to  explain  to  the 
conductor  his  inabilitv  to  do  so.  In  this  case,  how- 
ever,  the  evidence  when  considered,  as  the  court  is  re- 
quired to  do — most  favorably  in  behalf  of  appellee — 
shows  that  he  paid  the  conductor  his  fare  in  cash,  and 
that  within  Ave  or  ten.  minutes  thereafter  the  con- 
ductor asked  him  for  his  ticket,  and  that  when  in- 
formed by  appellee  that  he  had  paid  his  fare  the  con- 
ductor said  to  him,  in  the  presence  and  hearing  of  the 
ether  passengers,  that  he  had  paid  him  nothing.  The 
appellee  then  said:    "My  dear  sir,  I  paid  you  my  fare 
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once."  The  conductor  replied:  "You  haven't  paid 
me  any  fare  at  all;  come  off,  you  can't  josh  me;  I 
want  your  ticket."  It  is  conceded  that  when  appellee 
informed  the  conductor  that  he  had  paid  his  fare  he 
told  the  truth,  and  if  the  jury  believed  appellee's 
theory  of  the  conversation,  the  conductor  twice,  in 
the  presence  of  the  other  passengers,  falsely  and  un- 
justly charged  the  appellee  that  he  had  not  paid  his 
fare.  Without  making  any  inquiry  of  appellee  as  to 
when  or  how  he  had  paid  his  fare,  the  conductor, 
charged  him  with  lying  and  with  an  attempt  to  ride 
on  the  train  without  paying  his  fare.  The  conductor 
did  not  suggest  to  the  appellee  that  if  he  had  paid  his 
fare  he  had  given  him  a  rebate  check  as  evidence  of 
that  fact.  Immediately  after  charging  appellee  in  the 
presence  of  the  other  passengers  with  lying,  the  con- 
ductor, in  the  same  connection,  in  fact  in  the  same 
sentence  above  quoted,  said  to  him,  "I  want  your 
ticket;"  but  the  jury  was  warranted,  under  the  cir- 
cumstances, in  drawing  the  inference  that  the  de- 
mand of  the  conductor  then  made  did  not  relate  to  a 
rebate  check  issued  by  the  conductor,  but  that  it  had 
reference  to  a  ticket  issued  by  the  company  through 
its  station  or  ticket  agent.  A  s  the  conductor  was  con- 
tending and  charging  that  appellee  had  paid  him 
nothing,  the  inference  was  a  reasonable  one  that  he 
did  not  have  reference  to  a  rebate  check  issued  to  ap- 
pellee by  himself  less  than  ten  minutes  prior  to  the 
conversation.  If  the  conductor  had  indicated  to  ap- 
pellee that  he  had  reference  to  the  rebate  check  issued 
by  him  to  appellee  when  he  paid  his  fare,  and  that  he 
desired  to  inspect  it,  and  appellee  had  refused  to  pro- 
duce it  or  to  explain  the  reason  for  such  failure,  a 
different  question  would  be  presented. 

The  conclusion  of  the  conversation  from  which  we 
quoted  above  was  as  follows: 
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"6th.  Appellee:  'I  told  him  I  had  no  ticket;  that 
I  had  paid  my  fare  once;  and  he  said  I  was  trying  to 
lie  out  of  it,  and  he  would  put  me  off  if  I  didn't  pay ; 
I  said  I  had  paid  it  once  and  I  wouldn't  pay  it  again.'  " 

We  cannot  disturb  the  verdict  of  the  jury  on  the 
ground  that  appellee  misled  the  conductor  by  the 
statement  that  he  had  no  ticket.  In  view  of  the 
charge  of  the  conductor  that  appellee  had  not  paid  his 
fare  to  him,  we  cannot  assume  that  the  conductor  un- 
derstood appellee  as  saying  that  he  had  no  rebate 
check  as  evidence  of  the  payment  of  such  fare  to  him. 
The  conductor  was  not  asking  for  the  evidence  of  the 
payment  of  the  fare  to  him.  This  fact  he  was  emphat- 
ically and  repeatedly  denying.  Moreover,  when  asked 
why  he  did  not  produce  the  rebate  check  at  the  time 
the  conductor  came  back  and  asked  him  to  pay  his 
fare  before  he  was  put  off  the  train,  the  appellee  tes- 
tified:   "I  never  thought  anything  about  it." 

The  charge  of  the  conductor  that  appellee  was  lying 
and  that  he  was  endeavoring  to  secure  a  ride  on  the 
train  without  paying  therefor,  was  such  as  to  humil- 
iate him.  This  court  cannot  assume,  therefore,  that 
appellee  had  the  rebate  check  in  mind,  or  that  he  then 
knew,  in  the  face  of  the  charges  and  denials  of  the 
conductor,  that  it  would  avail  him  if  he  did  produce  it. 

We  cannot  assume,  under  the  circumstances,  that 
appellee  forfeited  his  rights  as  a  passenger  by  failing 
to  exhibit  to  the  conductor  his  rebate  check.  When 
he  paid  to  the  conductor  his  fare  to  Monticello,  he  be- 
came entitled  to  ride  that  distance,  unless  he  after- 
wards did  something  to  forfeit  such  right  When  the 
conductor  was  afterwards  informed  by  appellee'that 
he  had  paid  his  fare,  if  the  conductor  had  forgotten 
that  fact,  instead  of  assuming  and  charging,  in  the 
presence  and  hearing  of  the  other  passengers,  that  ap- 
pellee was  lying,  the  conductor  should  have  suggested 
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to  him  that  if  he  had  paid  his  fare  he  held  a  rebate 
check  issued  by  him  to  appellee,  as  the  evidence  of 
such  payment,  and  that  he  desired  to  inspect  it.  If  it 
appeared  without  dispute  that  appellee,  on  the  rea- 
sonable request  of  the  conductor,  had  refused  to  pro- 
duce his  rebate  check  for  inspection  or  to  explain  his 
reason  for  such  failure,  this  court  would  not  hesitate 
to  set  aside  the  verdict  of  the  jury. 

If  the  jury  had  believed  appellant's  theory  of  the 
transaction,  they  would  have  been  authorized  in  find- 
ing material  facts  which  the  special  verdict  does  not 
contain,  but  we  are  satisfied  that  no  material  fact 
established  by  undisputed  evidence  was  omitted  from 
the  verdict  by  the  jury,  and  this  court  would  not  be 
justified,  under  the  well  recognized  rule  which  pre- 
vails on  appeals,  in  reversing  the  judgment  of  the  trial 
court  on  the  evidence,  with  instructions  to  grant  ap- 
pellant a  new  trial. 

Petition  for  rehearing  overruled. 

Filed  April  28,  1896. 


No.  1,858. 

Neptune,  Administrator,  v.  Tyler. 

Decedent's  Estate. — Doctrine  of  Subrogation. — Where  a  widow 
advances  money  to  the  administrator  of  her  husband's  estate,  to  be 
used  by  him  in  paying  off  just  and  valid  claims  against  such  estate, 
she  is  subrogated  to  the  rights  of  the  creditors  whose  claims  were 
paid  by  her. 

Same. — Unrecorded  Deed. — Delivery. — Where  real  estate  was  con- 
veyed to  decedent  and  his  wife,  jointly,  and  deed  delivered  to  dece- 
dent by  grantor,  and  said  deed  found  among  the  private  papers  of 
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decedent  unrecorded,  the  delivery  of  the  deed  to  decedent  inured 
to  the  benefit  of  his  wife,  and,  at  his  death,  the  entire  title  to  the 
real  estate  vested  in  her. 

From  the  Knox  Circuit  Court 

G.  G.  Beily  and  J.   W.  Emison,  for  appellant. 

W.  F.  Townsend  and  J.   Wilhelm,  for  appellee. 

Davis,  J. — The  appellee  in  this  case  advanced  to 
the  appellant,  as  administrator  of  her  husband's 
estate,  $32,470.00,  which  was  used  by  him  in  paying 
just  and  valid  claims  against  said  estate.  Her  right 
to  recover,  if  such  right  exists,  rests  on  the  equitable 
doctrine  of  subrogation.  In  her  claim  it  is  alleged, 
among  other  things,  that  the  said  Wilson  M.  Tyler 
died  seized  of  a  large  and  valuable  estate,  in  real  and 
personal  property,  supposed  to  be  worth  about 
|100,000.00.  There  was  no  agreement  that  the  money 
should  be  repaid  to  her.  In  the  court  below  she  re- 
covered judgment  for  the  amount  of  her  money  so  had 
and  received  by  the  administrator  and  used  in  paying 
such  debts.  The  first  error  discussed  is  that  the  court 
below  erred  in  overruling  appellant's  demurrer  to  the 
complaint. 

Assuming  that  the  correct  rule  applicable  in  such 
cases  is  enunciated  in  Brotcn,  Admr.,  v.  Forst,  95  Ind. 
248,  there  was  no  error  in  overruling  the  demurrer. 

Counsel  for  appellant  vigorously  assail  this  de- 
cision, insisting  that  it  is  not  sustained  by  authority, 
nor  supported  by  sound  logic.  In  this  view  we  think 
counsel  are  mistaken.  In  our  opinion  the  decision  is 
sustained  by  authority  and  supported  by  logic,  but  we 
do  not  feel  called  upon  to  defend  it  upon  either 
ground.  As  the  rule  there  announced  seems  to  us  to  be 
both  just  and  equitable,  we  are  disposed  to  follow 
it  without  hesitation  in  this  case.     The  widow  un- 
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doubtedly  had  such  an  interest  in  the  estate  of  her 
deceased  husband,  under  the  authority  cited,  that  she 
might  protect  her  interest  if  she  felt  disposed  to  do 
so,  by  paying  the 'just  and  valid  claims  against  the 
estate.  In  allowing  her  to  recover  the  money  so  paid, 
no  one  is  injured.  She  is  simply  subrogated  to  the 
rights  of  the  creditors  whose  just  and  valid  claims 
were  paid  by  her.  She  is  only  paid  what  otherwise 
would  have  been  paid  to  such  creditors.  She  gets 
neither  more  nor  less  than  they  were  entitled  to  re- 
ceive. The  special  finding  of  facts  sustains  the  aver- 
ments in  the  complaint,  and  is  sufficient  to  authorize 
the  judgment  in  appellee's  favor. 

In  support  of  the  motion  for  a  new  trial,  it  is  in- 
sisted that  the  trial  court  erred  in  allowing  the  ap- 
pellee the  full  amount  of  the  proceeds  of  the  home- 
stead. In  1871  this  real  estate  was  conveyed  to  her 
husband.  In  1884,  through  one  John  L.  Butler,  the 
property  was  conveyed  to  appellee  and  her  husband 
jointly,  but  this  deed  was  not  then  recorded.  It  was 
found  among  the  decedent's  private  papers  after  his 
death,  and  was  recorded  by  appellant.  The  delivery 
of  the  deed  to  her  husband  by  Butler  inured  to  the 
benefit  of  appellee,  and  at  his  death  the  entire  title  to 
the  real  estate  vested  in  her.  Nothing  appears  in  the 
record  tending  to  show  that  when  the  property  was 
sold  after  his  death  she  was  not  entitled  to  the  full 
purchase-price  therefor. 

It  appears  that  the  entire  proceeds  of  the  home- 
stead and  also  the  life  insurance  payable  to  the  ap- 
pellee were  had  and  received  by  the  administrator 
and  used  by  him  in  paying  just  and  valid  claims 
against  the  estate.  There  was  no  error,  therefore,  in 
allowing  her  the  full  amount  of  the  proceeds  of  the 
homestead. 

It  is  true  the  evidence  does  not  disclose  that  when 
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she  paid  these  claims  she  had  any  intention  of  requir- 
ing the  money  to  be  re-paid  to  her.  She  authorized  the 
administrator  to  receive  the  money  and  to  pay  and  dis- 
charge the  debts  of  her  husband  therewith.  It  does 
not  necessarily  follow,  however,  that  she  is  not  en- 
titled to  recover  the  money  so  paid.  Her  right  to  re- 
cover is  not  founded  on  an  agreement,  either  express 
or  implied,  that  the  money  should  be  repaid  to  her. 
As  we  have  before  observed,  her  right  to  recover  rests 
in  the  equitable  doctrine  of  subrogation  to  the  rights 
of  the  creditors  whose  claims  have  been  paid  by  her 
money.  If  it  clearly  appeared  from  the  undisputed 
facts  and  circumstances  that  she  made  a  gift  of  her 
money  to  the  administrator  for  the  purpose  of  paying 
such  debts,  perhaps  she  would  not  be  entitled  to  re- 
cover. The  evidence,  however,  does  not  inevitably 
lead  to  this  conclusion,  and  the  trial  court  has  not  so 
found.  On  careful  examination  of  the  record,  we  do 
not  find  any  reason  that  requires  us  to  reverse  the 
judgment  of  the  trial  court  There  is  no  error  in  the 
record. 

Judgment  affirmed. 

Filed  November  7, 1895  ;  petition  for  rehearing  overruled  April  23, 
1896. 


No.  1,484. 

The  Supreme  Lodge  Knights  of  Honor  v.  Metcalf. 

Insurance. — False  Representation. — Pleading. — Answer. — An  answer 
averring  that  assured  obtained  admission  to  a  mutual,  fraternal  and 
beneficial  insurance  association,  by  falsely  representing  his  age  as 
49,  when  he  was  really  60,  when  the  constitution  and  by-laws  of  the 
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association  prohibited  the  admission  of  members  over  55  years  of 
age,  is  bad,  if  it  does  not  show  a  tender-back  of  the  money  re- 
ceived by  said  association  from  assured. 

Same. — Purchaser  of  Benefit  Certificate. — If  the  purchaser  of  a  ben- 
efit certificate  was  not  elgible  to  become  a  beneficiary,  or  the  pur- 
chase was  purely  speculative,  still  he  should  recover  the  money  paid. 

Same. — Evidence. — Evidence  of  the  age  of  the  assured  is  admissible 
in  an  action  on  a  benefit  certificate,  purchased  by  one  who'  had  no 
interest  in  the  life  of  the  assured,  and  who  kept  up  the  payments 
until  his  death,  under  a  defense  that  such  purchase  was  for  merely 
speculative  purposes  and  in  the  nature  of  a  wager. 

From  the  Marion  Superior  Court. 
D.  W.  Howe,  C.  F.  Coffin  and  F.  H.  Bacon,  for  ap- 
pellant. 

J.  8.  Duncan  and  C.  W.  Smith,  for  appellee. 

Gavin,  C.  J. — The  appellee  sued  the  appellant  upon 
a  benefit  certificate  issued  in  1881  to  one  Nye,  but 
naming  the  appellee  as  the  beneficiary.  Nye  became  a 
member  in  1874.  In  1881  he  was  poor  and  unable  to 
meet  his  assessments,  nor  would  the  members  of  his 
family  provide  for  them.  He  then  arranged  with  Olin 
and  Metcalf  to  pay  him  $300.00  and  to  continue  to  pay 
his  dues  and  assessments,  they  to  have  the  proceeds  of 
the  certificate.  In  pursuance  of  this  arrangement  the 
old  certificate  was  surrendered  and  a  new  one  issued 
payable  to  Olin  and  Metcalf.  Metcalf  afterwards  suc- 
ceeded to  Olin's  rights  and  paid  the  dues  and  assess- 
ments until  Nye's  death  in  1890.  By  the  transaction, 
Nye  obtained  the  $300.00  and  received  also  about 
$500.00  sick  benefits  in  addition  to  whatever  other  ad- 
vantages he  may  have  derived  from  the  membership, 
while  Metcalf  paid  out  about  $650.00,  for  which  he 
claims  to  receive  the  $2,000.00  proceeds  of  the  cer- 
tificate. Olin  and  Metcalf  were  in  no  way  related  to 
or  connected  with  Nye,  nor  were  they  his  creditors 
nor  possessed  of  any  insurable  interest  in  his  life. 
They  were  simply  purchasers  of  his  certificate. 

Appellant  is  not  merely  a  mutual  insurance  com- 
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pany,  but  a  fraternal  and  beneficial  association,  or- 
ganized for  moral  instruction  and  scientific  purposes, 
for  the  mutual  assistance  of  its  members  and  for  the 
promotion  of  benevolence  and  charity,  for  the  estab- 
lishment of  a  widows  and  orphans'  benefit  fund. 
From  the  proceeds  of  this  latter  fund,  created  by 
special  assessments  upon  all  the  active  members  of 
the  fraternity,  the  beneficiary  certificates  are  paid. 

Numerous  interesting  and  important  questions 
have  been  presented  and  argued  by  counsel,  which,  in 
the  view  we  take  of  the  case,  need  not  now  be  passed 
upon. 

By  one  answer  appellant  sets  up  that,  by  the  con- 
stitution and  by-laws  of  the  lodge,  it  was  prohibited 
from  taking  in  persons  over  55  years  of  age,  and  that 
Nye  obtained  admission  by  falsely  representing  his 
age  as  49,  when  it  was  really  60.  It  is  insisted  that 
this  paragraph  was  bad  because  it  fails  to  show  a 
tender  back  to  Metcalf  of  the  money  received  by  ap- 
pellant under  the  contract  The  law  was  so  declared 
in  Gray  v.  Nat.  Ben.  Society,  111  Ind.  531,  and  while 
some  members  of  the  court  doubt  the  correctness  of 
the  rule  as  there  laid  down,  when  applied  to  insurance 
contracts,  the  majority  is  of  opinion  that,  in  this  case 
at  least,  we  should  not  now  depart  from  it.  Appellant 
insists,  most  earnestly,  that  the  transfer  of  the  insur- 
ance to  appellee  cannot  be  upheld,  because  it  was  con- 
trary to  public  policy  as  a  wagering  contract. 

Appellee,  on  the  other  hand,  asserts  that  there  is 
no  general  rule  applicable  to  all  cases,  but  that  each 
case  must  be  considered  upon  its  own  facts;  that  "the 
real  point  in  every  case  to  be  determined,  is  whether 
the  transaction  was  an  honest,  bona  fide  one,  or  a  mere 
sham  and  cover  for  a  wager." 

It  might  be  said,  with  much  plausibility  and  force, 
that  considering  the  peculiar  character  and  purposes 
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of  such  organizations  as  this,  the  fact  that  there  is  no 
reserve  fund  and  no  surrender  value  to  the  certificate, 
and  that  the  right  to  share  in  the  benefit  fund  might 
be  entirely  destroyed  by  the  expulsion  of  the  member 
from  the  society  by  reason  of  some  moral  delinquency 
or  misconduct  of  the  member,  there  is,  in  such  cer- 
tificates, no  proper  basis  for  business  investment  by 
an  outsider,  but  that  the  purchase  of  such  certificate, 
by  one  having  no  interest  in  the  life  of  the  assured, 
must  necessarily  be  speculation  pure  and  simple. 

Assuming,  for  the  purposes  of  this  case,  appellee's 
position  to  be  correct,  and  applying  to  the  case  in 
hand  that  rule,  we  are  of  opinion  that  the  court  erred 
in  refusing  to  permit  appellant  to  prove  the  age  of 
Nye  at  the  time  of  the  transfer. 

This  was  clearly  a  material  factor  in  gauging  the 
character  of  the  transaction.  This  was  plainly  recog- 
nized by  this  court  in  the  case  of  Nye  v.  Grand  Lodge, 
9  Ind.  App.  131,  where  the  court  says,  on  page  147,  "In 
the  absence  of  the  proof  of  any  age  or  expectancy  of 
life  of  the  insured,  we  cannot  sav  that  the  sale  or  as- 
signment  was  tainted  with  the  vice  of  gambling."  In 
this  case  the  appellant  sought  to  apprise  the  court  of 
the  very  fact  without  which  it  has  held  it  could  not 
determine  the  question. 

What  weight  the  evidence  may  have  had  with  the 
jury  we  cannot,  of  course,  declare,  but  the  facts  are 
not  such  as  to  authorize  us  to  say  that  appellant  was 
not  harmed  bv  its  exclusion. 

If  it  was  for  the  jury  to  determine  the  character  of 
the  transaction  from  the  facts  of  this  case,  the  facts 
should  have  been  presented  to  it.  Olin  saw  and  con- 
versed with  Nye;  knew  he  was  an  old  man  and  not 
in  good  health.  It  is  true  he  testified  that  he  did  not 
know  how  old  Nye  was;  that  he  never  thought  of  his 
age;  that  it  never  occurred  to  him;  and  appellee,  who 
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also  talked  with  him,  said  he  did  not  consider  his  age 
nor  the  possibilities  of  life,  but  thought  he  was  a  mid- 
dle-aged man  about  50;  but  the  jury  was  not  bound 
by  these  answers  so  as  to  eliminate  from  the  case  this 
important  fact  of  his  actual  age. 

It  has  been  suggested  that  this  evidence  was  not 
applicable  to  the  issues  joined,  but  when  we  consider 
the  character  of  the  complaint,  the  construction 
placed  thereon  by  counsel-,  and  the  course  of  the  trial, 
we  do  not  think  it  can  be  so  held. 

The  complaint  in  this  case  is  not  confined  to  a  mere 
statement  of  the  issuing  of  the  certificate  payable  to 
the  beneficiary,  the  death  of  the  member  and  the  con- 
sequent right  of  action,  but  sets  out  fully  and  in  de- 
tail the  facts  and  circumstances  upon  which  the  plain- 
tiff evidently  relied  to  show  that  he  was  not  a  mere 
ordinary  beneficiary,  but  was  the  owner  by  purchase 
of  the  policy  or  certificate. 

The  case  was  tried  by  counsel  on  both  sides,  and 
presented  by  them  in  this  court  upon  the  theory  that 
the  issues  embraced  the  question  of  whether  or  not 
the  rights  of  appellee  were  acquired  through  a  wager- 
ing transaction,  and  thereby  placed  outside  the  pale 
of  the  law's  protection. 

Upon  this  theory,  appellee's  evidence  was  sub- 
mitted. He  proposed,  by  his  first  witness,  Olin,  to 
prove  the  efforts  made  to  procure  Nye's  children  to 
carry  this  certificate.  Upon  objections  being  made, 
Mr.  Smith,  one  of  the  counsel  for  appellee,  stated:  "I 
submit,  may  the  court  please,  that  that  is  competent 
to  show  the  circumstances  as  bearing  upon  the  ques- 
tion whether  or  not  this  is  a  wagering  policy."  The 
evidence  was  admitted  and  the  circumstances  attend- 
ing the  assignment  were  fully  developed  by  appellee. 

In  th^ir  brief,  appellee's  counsel  state  at  page  19, 
touching  this  subject:    "The  question  is,  do  the  facts 
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set  up  in  the  complaint,  to  which  a  demurrer  was  over- 
ruled, or  in  the  answers  to  which  demurrers  were  sus- 
tained, or  the  evidence  upon  which  judgment  was  rendered 
in  appellee's  favor,  show  that  the  transaction  was  a 
gambling  or  wagering  contract,  and  thus  under  the 
ban  of  the  law?" 

Having  thus  himself  tendered  the  issue  as  to  the 
contract  being  a  wagering  one,  and  having  obtained 
the  admission  of  his  own-  evidence  relative  to  this 
proposition,  it  would  not  be  consistent  with  the  prin- 
ciples of  justice  and  fairness  to  refuse  to  hear  the  ap- 
pellant upon  the  same  subject  Campbell  v.  Conner, 
Admr.,  15  Ind.  App.  23. 

Nor  have  the  appellee's  counsel,  in  this  Court,  made 
any  claim  that  the  question  of  wagering  contract  was 
not  in  issue;  although  they  did  claim  that  this  evi- 
dence, as  proof  of  fraudulent  representations,  could 
not  be  admitted  for  want  of  an  issue  setting  up  fraud. 

Whether  or  not  it  would  be  put  in  issue  by  the  gen- 
eral denial,  had  the  appellee  based  his  claim  in  his 
complaint  and  evidence  merely  upon  the  fact  that  he 
was  the  beneficiary  named,  we  do  not  feel  called  upon 
to  determine,  although  the  question  seems  to  be  de- 
cided in  the  .affirmative  by  Alabama,  etc.,  Life  Ins.  Co. 
v.  Mobile,  etc.,  Ins.  Co.,  81  Ala,  329. 

It  is  most  earnestly  argued,  by  appellant's  learned 
counsel,  that  appellee  was  not  eligible  to  be  a  bene- 
ficiary under  this  certificate;  that  such  certificates  in 
such  organizations  are  not  transferable  to  one  pos- 
sessing no  interest  in  the  life  of  the  insured ;  and  that 
the  purchase  was  purely  speculative,and  therefore  un- 
enforceable. If  all  these  positions  be  well  taken, 
nevertheless,  upon  the  well-founded  principles  of 
equity  and  right,  and  under  the  authorities,  appellee 
should  recover  the  amounts  by  him  paid  out  to  keep 
the  policy  alive.     The  answers  to  which  demurrers 
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were  sustained  did  not  therefore  state,  in  any  event, 
complete  defenses  to  appellee's  complaint.  Shon- 
field  v.  Turner,  75  Tex.  324 ;  Downey  v.  Hoffer 
110  Pa.  St.  109  ;  Connecticut,  etc.,  Ins.  Co.  v. 
Burroughs,  34  Conn.  305 ;  Lemon  v.  Phmnix,  etc. ,  Life 
Ins.  Co.  38  Conn.  294 ;  Weisert  v.  Muehl,  81  Ky.  336 ; 
Unity,  etc.,  Life  Ass }n  v.  Dugan,  118  Mass.  219;  Niblack 
Ben.  Soc.,  section  348;  Bliss  Life  Ins.,  section  350;  1 
Bacon  Ben.  Soc.,  section  303;  City  Sav'gs  Bank  v.  Whit- 
tle, 63  N.  H.  587 ;  Cammack  v.  Lewis,  15  Wall.  643 ; 
Button,  Admx.,  v.  Wilner,  52  N.  Y.  312;  Wainock  v. 
Davis,  104  U.  S.  775 ;  Helmetag's  Admr.  v.  Miller,  76 
Ala.  183. 

Since  the  evidence  rejected  went  only  to  prove  that 
the  investment  by  Olin  and  Metcalf  was  purely  specu- 
lative, and  since,  under  the  authorities  hereinbefore 
cited,  they  would  be  entitled  to  the  return  of  their 
money  and  interest,  we  have  concluded  that  the  ends 
of  justice  will  be  best  subserved  by  permitting  ap- 
pellee, if  he  so  elects,  to  remit  the  excess  of  the  judg- 
ment over  that  amount. 

The  judgment  is,  therefore,  affirmed  upon  condition 
that  appellee  remits  all  of  said  judgment  except 
$1,034.00,  as  of  the  date  thereof,  within  45  days. 
Otherwise  the  judgment  will  be  reversed. 

Filed  April  24,  1806. 

Dissenting  Opinion. 

Lotz,  J. — After  having  carefully  considered  the 
record  in  this  case,  I  am  of  the  opinion  that  the  judg- 
ment rendered  by  the  Marion  Superior  Court  should 
be  in  all  things  affirmed. 

In  the  court  below,  the  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  the  record 
shows  that  it  was  tried  with  great  care. 
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In  this  court  the  presumptions  are  all  in  favor  of 
the  correctness  and  validity  of  the  judgment  rendered 
by  the  trial  court.  The  presumption  is  that  a  public 
officer  has  done  his  duty,  and  in  the  case  of  a  judg- 
ment of  a  court  of  general  jurisdiction,  this  presump- 
tion is  redoubled,  for  a  court  acts  impartially  upon 
full  information  and  after  due  consideration.  The 
law  rightfully  casts  the  burden  upon  those  who  assail 
a  judgment  in  this  court,  to  make  the  error  manifest 
This  rule  is  imperative. 

Not  only  must  they  show  error,  but  they  must  show 
that  the  error  affected,  or  probably  affected,  their  sub- 
stantial rights.  They  must  affirmatively  show  harm- 
ful error. 

The  majority  opinion  holds  that  one  paragraph  of 
the  answer  (the  tenth)  is  insufficient,  but  intimates 
that  the  defect  may  be  remedied  by  averring  a  tender 
and  offering  to  return  the  moneys  received  from  the 
plaintiff.  While  I  concur  in  the  conclusion  that  the 
paragraph  is  bad  for  this  reason,  I  disagree  with  the 
intimation  that  such  an  amendment  alone  will  make 
this  paragraph  of  answer  sufficient.  If  the  answer 
contained  the  amendment  suggested,  it  would  still  be 
insufficient,  in  my  opinion,  for  the  reasons  hereinafter 
stated. 

The  majority  opinion  also  holds  that  the  trial  court 
erred  in  excluding  the  evidence  offered  by  the  appel- 
lant, as  to  the  age  of  the  insured,  and  the  cause  is  re- 
versed for  this  alleged  error.  I  do  not  concur  in  this 
conclusion.  There  was  no  error  in  this  ruling;  first, 
because  there  was  no  issue  in  the  case  that  authorized 
the  appellant  to  give  such  evidence,  and  second,  con- 
ceding that  such  evidence  was  admissible  under  the 
general  denial,  there  was  no  showing,  nor  effort  made 
to  show,  that  either  Metcalf  or  Olin  the  beneficiaries 
named  in  the  certificate,  had  any  knowledge  of  the 
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age  of  the  insured  at  the  time  he  became  a  member  of 
the  order,  or  that  he  was  ineligible  to  membership. 
Suppose  this  evidence  had  been  admitted,  how  could 
it  have  availed  the  appellant  unless  it  was  carried  to 
the  knowledge  of  Metcalf  and  Olin?  How  could  it 
have  affected  their  conduct  or  motives  when  they 
were  ignorant  of  the  fact? 

The  prevailing  opinion  intimates  that  this  evidence 
was  admissible  under  the  general  denial,  and  relies 
upon  an  Alabama  case  in  support  thereof.  This  is  in 
direct  conflict  with  the  statute  and  adjudications  in 
this  State,  as  hereinafter  demonstrated. 

The  prevailing  opinion  also  asserts  that  appellee's 
counsel  in  their  brief  have  admitted  that  this  evidence 
was  admissible  under  the  general  denial,  and  that 
such  admission  is  binding  upon  them.  In  my  opin- 
ion an  appellee  or  his  counsel  cannot,  by  an  admission 
made  in  the  brief,  overthrow  a  judgment.  It  is  true 
they  may  confess  error  and  thereby  cause  a  reversal; 
but  no  confession  was  filed  in  this  case.  On  the  con- 
trary, appellee's  counsel  have  made  an  earnest  effort 
to  uphold  the  judgment.  A  judgment  of  a  court  of 
general  jurisdiction  is  a  solemn  determination  of  is- 
sues of  law  and  fact.  It  is  the  result  of  the  processes 
established  for  the  administration  of  justice,  and  is 
not  to  be  lightly  treated.  That  counsel  for  appellee, 
by  an  admission  in  their  brief,  cannot  overthrow  a 
judgment,  was  settled  by  the  Supreme  Court  of  this 
State  in  the  recent  case  of  Sibcrry  v.  State  (decided  at 
this  term). 

It  is  also  but  fair  to  appellee's  counsel  to  say  that 
they  expressly  denied  that  such  evidence  was  ad- 
missible under  the  general  denial.  In  their  brief,  on 
pages  38  and  39,  they  make  use  of  this  language: 
"The  third  contention  of  appellant  is  that  Nye  grossly 
misrepresented  his  age  to  the  extent  of  at  least  eleven 
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years,  and  that  the  defendant  should  have  been  al- 
lowed to  show  this  fact  in  defense.  This  question 
arises  upon  the  sustaining  of  the  demurrer  to  the  10th 
paragraph  of  answer.  We  do  not  think  it  does  arise 
under  the  offer  to  prove  the  fact  upon  the  trial,  for  the 
demurrer  having  been  sustained  to  the  answer,  there 
was  no  issue  to  which  such  evidence  was  relevant." 
Nor  does  the  fact  that  appellee  made  unnecessary 
and  superfluous  averments  in  his*  complaint  entitle 
the  appellant  to  give  evidence  of  the  age  of  the  in- 
sured. When  the  appellee  made  proof  of  the  death  of 
the  insured  and  introduced  his  certificate,  he  had 
established  a  prima  facie  case.  Supreme  Lodge  v.  John- 
son, 78  Ind.  110.  It  was  not  necessary  for  the  plaintiff 
to  have  given  any  evidence  of  the  age  in  making  out 
his  case.  The  averments  giving  a  history  of  the  trans- 
action were  superflous.  Morris,  Admr. ,  v.  Stern,  80  Ind. 
227,  231 ;  Miller  v.  White  River,  etc.,  Tp.,  101  Ind. 
503,  505 ;  Terre  Haute,  etc.,  B.  B.  Co.  v.  McCorkle, 
140  Ind.  613 ;  Saunders  PL  and  Ev.,  Vol.  1,  7,  919;  Bliss 
Code  Pleading,  section  215. 

The  prevailing  opinion  reverses  the  cause  for  the 
alleged  error  in  excluding  this  evidence  and  then 
gives  a  mandate  for  the  rendition  of  a  judgment  for 
a  specified  sum  for  the  appellee.  In  Nye  v.  Grand  Lodge, 
etc.,  9  Ind.  App.  131,  where  the  evidence  of  age  was 
admissible  under  the  issues,  this  court  said :  "In  the 
absence  of  the  proof  of  any  age  or  expectancy  of  life 
6f  the  insured,  we  cannot  say  that  the  sale  or  assign- 
ment was  tainted  with  the  vice  of  gambling."  This 
language  is  quoted  and  approved  by  the  majority 
opinion,  and  then  it  is  assumed  that  a  gambling  trans- 
action was  established  by  the  evidence  excluded.  It 
gives  to  this  excluded  evidence  the  same  force  as  if 
it  had  been  admitted,  and  then,  without  considering 
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the  evidence  of  the  appellee,  that  he  had  no  knowledge 
of  the  age  op  expectancy  of  life  of  the  insured,  condi- 
tionally directs  judgment  for  less  than  half  the 
amount  of  appellee's  claim.  With  all  due  respect  for 
the  opinion  of  the  majority,  I  am  constrained  to  say 
this  is  reductio  ad  ahsurdum.  This  position  is  illogical 
and  highly  inconsistent  in  cay  judgment.  How  evi- 
dence excluded  can  have  the  same  force  as.  evidence 
admitted,  is  to  my  mind  inconceivable.  It  is  an  at- 
tempt to  direct  a  judgment  upon  assumed  facts,  upon 
a  suppositional  case.  This  is  contrary  to  the  funda- 
mental principles  of  English  jurisprudence.  The 
powers  of  a  court  cannot  be  set  in  motion  upon  a 
fictitious  or  suppositional  case. 

Nor  do  I  concur  in  the  summary  manner  in  which 
the  majority  opinion  disposes  of  the  other  important 
questions  involved  in  this  controversy;  questions  that 
will  necessarily  arise  upon  another  trial.  The  statute 
makes  it  the  duty  of  this  court  to  give  written  opin- 
ions in  every  case  that  is  reversed.  The  constitution 
makes  it  the  duty  of  the  Supreme  Court  to  give  writ- 
ten decisions  of  each  question  arising  in  the  record, 
Art.  7,  section  5,  and  it  is  the  imperative  duty  of  the 
court  to  decide  every  question  that  is  necessary  to  the 
final  determination  of  the  case.  ^Yilh'ts  v.  Ridgeway, 
9  Ind.  367.    The  same  rule  governs  this  court. 

In  order  to  show  that  there  is  no  reversible  error 
in  the  record,  it  requires  a  statement  of  the  issues  and 
a  consideration  of  the  evidence  and  rulings  of  the 
court.  The  importance  of  the  questions  involved  and 
the  necessity  for  their  decision  for  a  final  determina- 
tion of  the  case  is  my  apology  for  the  long  opinion  fol- 
lowing. 

This  action  was  instituted  by  the  appellee,  Metcalf, 
against  the  Supreme  Lodge,  Knights  of  Honor,  appel- 
Vol.  15—10 
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lant,  on  a  certificate  of  membership  issued  on  the  life 
of  one  Michael  J.  Nye.  It  appears  from  the  aver- 
ments of  the  complaint  that  the  Supreme  Lodge 
Knights  of  Honor,  is  a  benevolent  and  charitable  so- 
ciety or  fraternity  with  insurance  features,  and  does 
business  upon  the  lodge  plan,  and  is  composed  of 
Supreme,  Grand  and  Subordinate  Lodges.  The  so- 
ciety was  originally  organized  in  the  State  of  Ken- 
tucky, in  1873,  as  an  unincorporated  society.  After- 
wards, in  1876,  it  was  incorporated  by  a  special  act  of 
the  Legislature  of  the  State  of  Kentucky.  Nye  be- 
came a  member  of  the  order  in  1874.  He  paid  his 
dues  and  assessments  until  1881,  when,  being  poor 
and  unable  to  pay  his  assessments,  he  made  an  ar- 
rangement with  the  appellee,  Metcalf,  and  one  Olin, 
by  which  they  paid  him  $300.00,  and  agreed  to  pay  all 
future  assessments  and  dues,  and  to  permit  Nye  to 
have  the  sick  benefits;  and,  upon  his  death,  Metcalf 
and  Olin  to  be  entitled  to  the  amount  agreed  to  be 
paid,  being  the  sum  of  $2,000.00.  The  old  certificate 
was  surrendered  and  a  new  one  issued. 

The  appellee  and  Olin  were  named  as  the  bene- 
ficiaries in  the  new  certificate.  Olin,  prior  to  bring- 
ing the  suit,  had  assigned  his  interest  in  the  certificate 
to  the  appellee;  but  he  was  made  a  party  defendant  to 
answer  as  to  any  interest  he  might  have  therein. 

Nancy  J.  Nye,  the  widow  of.  Michael  J.  Nye,  upon 
her  own  application,  was  admitted  as  a  party,  and 
filed  several  paragraphs  of  cross-complaint,  in  which 
she  contended  that  she  was  entitled  to  the  proceeds  of 
the  certificate.  Issue  was  joined  on  the  cross-com- 
plaint, and  there  was  a  finding  against  her;  but,  as  she 
made  no  motion  for  a  new  trial  nor  took  any  appeal, 
no  further  attention  is  required  as  to  this  branch  of 
the  case. 
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The  defendant  Olin  answered,  disclaiming  any  in- 
terest in  the  subject-matter  of  the  litigation. 

The  appellant  filed  several  paragraphs  of  answer, 
to  all  of  which  demurrers  were  sustained  except  in  the 
first,  it  being  a  general  denial. 

The  trial  resulted  in  a  general  finding  in  favor  of 
the  appellee,  upon  which  the  court,  after  overruling 
appellant's  motion  for  a  new  trial, rendered  judgment 

The  defendant  appealed  to  the  general  term  of  the 
superior  court  and  assigned  various  rulings  as  error; 
but  the  general  term  affirmed  the  special  term,  and 
the  defendant  then  appealed  to  this  court,  assigning 
as  error  that  the  general  term  erred  in  affirming  the 
judgment  rendered  at  the  special  term.  The  defendant 
demurred  to  the  complaint  for  want  of  facts;  this  de- 
murrer was  overruled,  and  exceptions  taken;  but 
upon  appeal  to  the  general  term  there  was  no  assign- 
ment of  error  that  this  ruling  was  erroneous,  nor  was 
there  any  assignment  calling  in  question  the  suf- 
ficiency of  the  complaint.  Nor  is  there  any  assign- 
ment calling  in  question  its  sufficiency  in  this  court. 
The  rule  that  a  demurrer  searches  the  record  has  no 
application  in  this  court.  In  order  to  question  any 
ruling  of  the  trial  court,  such  ruling  must  be  assigned 
as  error.  The  appellant  filed  eleven  paragraphs  of 
answrer.  The  first  being  the  general  denial.  The 
second  and  third  were  withdrawn.  Separate  de- 
murrers wrere  sustained  to  each  of  the  other  para- 
graphs, and  these  rulings  were  assigned  as  error  in 
the  general  term.  The  4th,  5th,  6th  and  7th  para- 
graphs set  up  special  defenses.  The  ruling  on  the  de- 
murrer to  each  of  these  paragraphs  is  waived  by  a 
failure  to  discuss  the  same.  The  appellant  concedes 
that  the  same  questions  are  presented  by  the  ruling 
on  the  8th  and  9th  paragraphs. 

The  eighth  paragraph  admits  that  the  defendant 
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was  incorporated  under  the  law  of  Kentucky,  and  the 
issuing  of  the  certificate  with  Olin  and  Metcalf  named 
as  the  beneficiaries  therein ;  but  it  is  further  alleged  in 
substance:  that,  at  the  time  such  certificate  was  is- 
sued, neither  Olin  nor  Metcalf  was  related  by  blood 
or  marriage  to  the  member  Michael  J.  Nye;  nor  were 
they  or  either  of  them  members  of  his  family  or  in  any 
way  dependent  upon  him;  nor  were  they  or  either  of 
them  a  creditor  of  his,  or  had  any  pecuniary  interest 
in  or  reasonable  expectation  of  acquiring  any  pecun- 
iary intere&t  in  the  continuance  of  his  life;  that  what- 
ever sum  Olin  and  Metcalf  paid  to  Nye,  was  paid  by 
them  solely  for  the  purchase-money  of  said  certificate, 
and  that  the  issuing  of  the  certificate  was  understood 
and  intended  by  them  to  be  for  the  sole  purpose  of 
transferring  to  Olin  and  Metcalf  the  interest  Nye  had 
in  the  original  certificate  and  insurance;  that  there- 
after, pursuant  to  such  agreement  and  understanding 
between  them,  Nye  paid  none  of  the  assessments 
made  against  him  by  the  defendant,  but  the  same 
were  paid  by  Olin  and  Metcalf,  for  the  purpose  of 
keeping  the  certificate  in  force  for  their  own  benefit; 
that  the  surrender  of  the  original  certificate  and  the 
issuing  of  a  new  one  payable  to  Olin  and  Metcalf,  was 
in  fact  an  attempted  assignment  of  the  interest  of 
Nye  in  the  original  certificate,  and  that  such  assign- 
ment was  null  and  void  as  being  contrary  to  the  pub- 
lic policy  of  the  State  of  Kentucky,  as  well  as  con- 
trary to  the  public  policy  of  the  State  of  Indiana. 

The  theory  of  this  paragraph  is  that  a  person  who 
has  no  interest  in  the  life  of  another,  not  being  re- 
lated by  either  blood  or  marriage  and  not  being  de- 
pendent upon  him  in  any  way,  and  not  being  a  cred- 
itor or  interested  in  the  continuation  of  the  life  of 
such  person,  cannot  insure  the  life  of  such  person  for 
his  own  benefit,  nor  become  the  assignee  of  a  policy  of 
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insurance,  when  he  sustains  no  such  relationship  nor 
has  any  pecuniary  interest  in  the  assured. 

Such  policies  are  generally  considered  invalid  as 
being  against  public  policy,  because  it  is  supposed 
that  the  beneficiary  is  interested  in  the  early  death 
rather  than  the  continuation  of  the  life  of  the  insured. 
Just  what  interest  will  support  a  policy  has  never 
been  definitely  adjudicated.  But  the  authorities  are 
all  agreed  that  every  person  has  an  insurable  interest 
in  his  own  life  to  an  unlimited  extent,  and  that  he 
may  insure  it  for  the  benefit  of  a  person  not  related 
to  him  by  blood  or  marriage  nor  dependent  upon  him 
in  any  way,  and  who  has  no  pecuniary  interest  in  the 
life  of  the  insured  whatever.  So  long  as  the  insured 
pays  the  premiums  it  is  a  matter  of  no  concern  to  the 
public  whom  he  may  select  as  the  object  of  his  bounty. 
In  the  case  at  bar  the  original  insurance  was  effected 
by  the  insured  upon  his  own  life.  After  it  had  been 
running  for  about  seven  years,  he,  in  effect,  assigned 
the  insurance  to  Olin  and  Metcalf,  by  causing  the  orig- 
inal certificate  to  be  taken  up,  and  a  new  one  issued 
in  which  they  were  named  as  the  beneficiaries. 

It  is  a  well-known  fact,  of  which  courts  take 
judicial  knowledge,  that  the  annual  premiums  or  as- 
sessments of  life  insurance  are  based  upon  the  age 
and  expectancy  of  life  of  the  person  insured  at  .the 
time  the  insurance  is  written.  The  lower  the  age  the 
greater  the  expectancy  of  life,  and  the  lower  the  an- 
nual premiums.  The  higher  the  age  the  less  the  ex- 
pectancy of  life  and  the  higher  the  premiums.  The 
annual  premiums  remain  fixed  at  the  rate  established 
when  the  person  becomes  a  member.  It  is  apparent 
from  this,  that  a  policy  of  insurance  which  has 
Been  carried  for  a  number  of  years  acquires  a  value 
over  and  above  the  actual  cost  of  the  insurance.  The 
difference  in  the  fnnual  premiums  paid  at  one  age  and 
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at  another  higher  age,  is  one  element  of  value;  and  it 
often  happens  that  the  person,  by  reason  of  ill-health 
or  over  age,  becomes  uninsurable.  Such  conditions 
often  largely  enhance  the  value  of  the  policy.  The 
policy  then  becomes  valuable  property,  and  the  in- 
sured ought  to  have  the  right  to  dispose  of  this  prop- 
erty the  same  as  any  other  chose  in  action,  and  upon 
the  best  terms  he  can  secure.  The  Supreme  Court  of 
Mississippi,  in  Murphy,  Admr.,  v.  Red,  64  Miss.  614, 
states  the  correct  rule  in  these  words:  "A  man  may 
have  the  best  of  reasons  for  wishing  to  dispose  of  the 
policy  on  his  life.  The  exigencies  of  business  or  ab- 
solute necessity  may  require  him  to  do  so.  He  may 
have  paid  large  sums  in  premiums  and  afterwards 
became  unable  to  pay  more,  and  if  he  is  not  allowed 
to  sell  or  assign  on  the  best  terms  he  can  make,  the 
policy  must  be  lapsed  and  lost.  To  impair  the  value 
and  utility  of  his  policy  or  require  him  to  lose  it  on  the 
ground  that  if  he  were  to  sell  or  assign  it,  the  assignee 
or  purchaser  would  have  a  motive  to  kill  him,  or  that 
any  sale  or  assignment  he  might  be  able  to  effect  with 
one  who  has  no  insurable  interest  in  his  life,  would  be 
tainted  with  the  vice  of  gambling,  is,  as  a  matter  of 
law,  extremely  fanciful  and  unsatisfactory."  But 
whatever  may  be  the  rule  elsewhere,  it  is  settled  by 
the  decisions  in  this  State,  decisions  that  are  binding 
on  this  court,  that  such  a  policy  is  assignable.  "The 
party  holding  and  owning  such  a  policy,  whether  on 
the  life  of  another  or  on  his  own  life,  has  a  valuable 
interest  in  it,  which  he  may  assign  either  absolutely 
or  by  way  of  security,  and  it  is  assignable  like  any 
other  chose  in  action."  ITutson,  Admr.,  v.  Merrifield, 
Admr.,  51  Ind.  24;  Franklin  Life  Ins.  Co.  v.  Sefton, 
53  Ind.  380;  Olmsted  v.  Reyes,  85  N.  Y.  593.  This 
court  recently  had  occasion  to  examine  this  question 
and  reached  the  same  conclusion.    Nye  v.  Grand  T,odge, 
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etc.,  supra,  and  it  needs  no  further  consideration  now. 

It  is  also  well  settled  that  a  creditor  has  an  insur- 
able interest  in  the  life  of  his  debtor.  Nye  v.  Grand 
Lodge,  ete.,  supra,  and  there  are  authorities  which  hold 
that  if  the  assignment  of  a  policy  be  invalid  because 
the  assignee  has  no  insurable  interest  in  the  life  of  the 
assured,  the  assignee,  nevertheless,  becomes  a  creditor 
of  the  insured  to  the  extent  of  the  money  paid.  Amiek 
v.  Butler,  111  Ind.  578,  and  cases  there  cited. 

The  appellant,  however,  contends  that  there  is  a 
difference  between  the  ordinary  life  insurance  policy 
and  a  certificate  in  a  charitable  association  of  the 
kind  to  which  it  belongs;  that  the  beneficiary  named 
in  the  certificate  cannot  acquire  any  interest  until  the 
death  of  the  member,  and  that  there  was  therefore  no 
property  rights  which  were  capable  of  being  assigned 
at  the  time  Olin  and  Metcalf  were  named  a,s  the  bene- 
ficiaries. It  is  true  that  there  are  some  essential  dif- 
ferences between  such  certificates  and  the  ordinary 
life  policy;  but  in  many  respects  they  are  the  same 
and  governed  by  the  same  rules.  In  the  ordinary  in- 
surance, the  beneficiary,  acquires  an  interest  in  the 
policy,  and  the  insured  cannot  change  the  bene- 
ficiary without  the  consent  of  the  one  named;  while 
in  such  charitable  associations  the  beneficiary  ordi- 
narily acquires  no  vested  interest  until  death,  and 
the  member  has  the  right  to  make  a  change  at  any 
time,  without  the  consent  of  the  one  named.  But  this 
rule  does  not  apply  where  the  insurance  has  been  as- 
signed, or  a  new  beneficiary  is  named  who  has  in  good 
faith  paid  value  for  the  certificate.  To  hold  other- 
wise would  be  to  authorize  the  member  to 
perpetrate  a  fraud  upon  such  beneficiary;  to 
acquire  his  money  and  then  deprive  him  of 
the  consideration  received.  This  contention  was 
expressly    ruled    against    the    appellant    by    this 
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court  in  the  case  of  Nye  v.  Grand  Lodge,  etc.,  supra. 
When  Nye  became  a  member  of  the  order,  he  made  a 
valid  and  binding  contract  of  insurance  which  the  ap- 
pellant was  not  at  liberty  to  repudiate  so  long  as  he 
complied  with  the  rules  and  regulations  of  the  order 
and  paid  his  dues  and  assessments.  Hysinger  v.  Su- 
preme Lodge,  etc.,  42  Mo.  App.  627  (635).  This  contract 
was  assignable  as  any  other  chose  in  action.  In  this 
case  there  was  no  substitution  of  another  beneficiary 
after  issuing  the  certificate  upon  which  this  suit  is 
brought.  The  demurrer  was  correctly  sustained  to 
this  paragraph. 

The  ninth  paragraph  of  the  answer,  in  addition  to 
the  averments  contained  in  the  eighth,  alleges,  in  sub- 
stance, that  the  law  of  Kentucky,  under  which  the  ap- 
pellant was  incorporated,  provided  that  the  objects 
of  the  corporation  (among  other  things)  should  be, 
"to  promote  benevolence  and  charity  by  establishing 
a  widows  and  orphans'  fund  from  which,  on  the  satis- 
factory evidence  of  the  death  of  a  member  of  the  cor- 
poration  who  has  complied  with  its  requirements,  a 
sum  not  exceeding  $5,000,00  shall  be  paid  to  his 
family,  or  as  he  may  direct;  to  provide  for  creating 
a  fund  for  the  relief  of  sick  and  distressed  members," 
etc. ;  that  pursuant  to  such  law  the  defendant  adopted 
a  constitution  and  by-laws,  providing  for  the  organi- 
zation of  State  and  Subordinate  Lodges.  In  the  con- 
stitution and  by-laws,  provisions  were  made  for  issu- 
ing beneficiary  certificates  to  the  members,  and  upon 
the  death  of  a  member  for  the  payment  of  $2,000.00, 
"to  be  paid  to  his  family  or  as  he  may  direct."  Pro- 
vision was  also  made  for  the  surrender  of  the  cer- 
tificate and  the  issuing  of  a  new  one  to  the  persons 
whom  the  member  might  designate.  In  1881  Nye  sur- 
rendered his  certificate,  and  a  new  one,  the  one  de- 
clared on  in  the  complaint,  was  issued. 
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In  the  year  1884,  the  Supreme  Lodge  Knights  of 
Honor  removed  its  principal  office  from  the  State  of 
Kentucky,  and  located  in  the  city  of  St.  Louis,  in  the 
£tate  of  Missouri,  and  became  incorporated  in  the 
same  name  under  the  general  statutes  of  that  State, 
for  the  incorporation  of  such  associations,  and  aban- 
doned its  organization  and  residence  in  the  State  of 
Kentucky,  and  ceased  to  exercise  any  of  the  fran- 
chises granted  to  it  by  that  State,  of  which  facts  Nye 
well  knew;  and  he  afterwards  recognized  and  sub- 
mitted to  the  jurisdiction  of  the  appellant  after  its 
removal  and  incorporation  under  the  laws  of  Missouri. 

The  laws  of  Missouri,  under  which  the  appellant 
was  incorporated,  permitted  the  incorporation  of  fra- 
ternal and  benevolent  societies  of  the  class  to  which 
the  appellant  belongs,  and  gave  such  corporations  the 
privilege  and  power  to  provide  "for  the  relief  and  aid 
of  the  families,  widows,  orphans  or  other  dependents 
of  their  deceased  members  or  by  assisting  such  as  may 
be  sick  or  disabled,  from  the  proceeds  of  assessments 
upon  the  members  of  such  society  or  association/' 
The  statute  of  that  State  also  provides  that  such  cor- 
poration should  not  insure  the  life  of  any  member  for 
his  own  benefit  or  that  of  any  other  person  than  those 
above  enumerated. 

In  1887  the  appellant  adopted  a  code  of  by-laws, 
providing  among  other  things  that  the  Widows 
and  Orphans'  Benefit  Fund  should  be  paid  only 
to  such  member  or  members  of  the  insured's 
family,  or  person  or  persons  dependent  upon  him 
as  he  should  direct  or  designate  by  name. 
Afterwards,  on  the  18th  day  of  May,  1887,  the 
appellant  adopted  a  resolution  to  the  effect  that 
all  members  who  held  benefit  certificates  which 
showed  that  other  than  relatives  or  dependents  were 
named  as  beneficiaries  therein,  should  be  notified  to 
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return  such  certificates  on  or  before  September  1, 
1887,  for  a  change  in  the  beneficiaries,  and  that  a  new 
certificate  would  be  issued  in  accordance  with  the  bv- 
laws  of  the  order;  and  that  in  case  of  a  failure  to  com- 
ply with  this  requirement,  no  assessment  should  be 
received  from  such  member,  and  that  he  should  stand 
suspended  from  and  after  September  1,  1887.  Nye 
received  due  notice  of  this  resolution  and  request,  but 
he  failed  to  comply  therewith,  although  he  had  a  wife 
and  children  dependent  upon  him. 

The  appellant  insists  that  this  paragraph  was  good 
because  it  shows  that  Olin  and  Metcalf  did  not  come 
within  the  classes  of  beneficiaries  named,  either  under 
the  laws  of  Kentucky  or  of  the  constitution  adopted 
after  such  incorporation. 

It  may  be  conceded  that  if  any  person  should  be 
designated  as  a  beneficiary  who  does  not  come  within 
the  classes  named,  the  designation  is  invalid.  Daniels, 
Exr.,  v.  Pratt,  143  Mass.  216  (221);  Rindge  v.  New  Eng. 
Mut.Aid.Soc.,  146  Mass.  286;  and  that  when  the  class  of 
persons  so  benefited  are  designated  by  the  act  of  incor- 
poration, the  corporation  has  no  power  or  authority  to 
create  a  fund  for  other  persons  than  the  classes 
named.  American  Legion  of  Honor  v.  Perry,  140  Mass. 
580;  Elsey  v.  Odd  Fellows',  etc.,  Assn.,  142  Mass.  224; 
and  a  member  of  such  society  is  powerless  to  divert 
the  fund  from  the  appointed  channel.  Am.  Legion  of 
Honor  v.  Smith,  45  N.  J.  Eq.  466;  and  the  association 
can  only  pay  the  fund  to  the  persons  designated  by  its 
constitution  and  by-laws  or  the  statute  creating  it, 
and  if  it  should  promise  to  pay  to  some  other  person, 
the  promise  is  void.  Britton  v.  Royal  Arcanum,  46  N.  J. 
Eq.  102. 

But  in  the  case  at  bar  neither  the  statute  of  Keto- 
tuckv  nor  the  constitution  forbids  the  member  from 
designating  a  person  who  was  not  a  member  of  hi,! 
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family  nor  dependent  upon  him.  It  was  therein  pro- 
vided that  the  fund  "shall  be  paid  to  his  family,  or  as 
he  may  direct"  This  language  unquestionably  gave 
the  insured  the  right  to  designate  a  person  not  a  mem- 
ber of  his  family  or  dependent  upon  him,  as  the  bene- 
ficiary. This  court,  in  the  case  of  Nye  v.  Grand  Lodge, 
etc.,  &upra,  had  occasion  to  construe  provisions  some- 
what similar,  and  reached  the  conclusion,  after  re- 
viewing many  cases,  that  a  person  not  a  dependent  or 
member  of  the  family  might  be  designated.  If  there 
were  any  doubt  as  to  whether  this  construction  is  cor- 
rect, the  undisputed  evidence  in  this  case  (a  circular 
letter  issued  by  the  appellant  on  November  1,  1886) 
shows  that  the  officers  of  the  Grand  Lodge  put  a  con- 
struction upon  these  provisions;  and  that,  prior  to  the 
incorporation  under  the  Missouri  statute,  the  appel- 
lant had  recognized  that  persons  not  members  of  the 
family  of  the  insured  nor  dependent  upon  him  might 
be  designated  as  the  beneficiaries.  The  officers  of  the 
Grand  Lodge  were  proper  persons  to  construe  the  con- 
stitution and  by-laws  and  determine  what  persons 
came  within  the  designated  classes.  Nye  v.  Grand 
Lodge,  etc.,  supra. 

The  statutes  of  Missouri,  under  which  the  appel- 
lant was  incorporated  after  it  changed  its  residence 
to  that  State,  and  the  constitution  and  bv-laws  after- 
wards  adopted,  limited  the  beneficiaries  to  members 
of  the  family  of  the  insured  or  to  those  dependent 
upon  him.  In  the  certificate  declared  upon  in  the 
complaint,  there  is  a  condition  that  the  member 
should  comply  "with  law,  rules  and  regulations  now 
governing  the  order  or  that  may  hereafter  be  en- 
acted for  its  government." 

The  appellant  insists  that  there  was  no  contract  be- 
tween it  and  the  beneficiaries  named  in  the  certificate, 
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but  that  the  contract  was  between  it  and  the  member 
Nye. 

The  complaint,  however,  avers  and  recites  all  the 
facts  of  the  surrender  of  the  old  certificate  and  the 
issuing  of  the  new  one,  and  the  transfer  of  the  insur- 
ance to  the  beneficiaries  for  value,  and  the  agreement 
by  the  beneficiaries  to  pay  all  the  dues  and  assess- 
ments made  against  Nye,  and  that  the  appellant  had 
knowledge  of  all  such  facts  at  the  time  the  same  oc- 
curred, and  consented  to  such  transfer  and  received 
the  dues  and  assessments  from  the  beneficiaries,  know- 
ing that  they  were  to  receive  the  benefits  at  the  death 
of  the  member.  None  of  these  facts  were  denied  by 
this  paragraph  of  answer.  After  the  appellant  has 
put  a  construction  upon  its  charter  and  its  constitu- 
tion and  by-laws,  that  authorized  the  insured- to  desig- 
nate as  beneficiaries  persons  not  members  of  his 
family  or  dependent  upon  him;  and  after  such  bene- 
ficiaries have  paid  $300.00  for  the  insurance,  and  paid 
the  dues  and  assessments  for  a  period  of  nearly  nine 
years,  which  assessments  have  been  received  by  the 
appellant  with  full  knowledge  of  all  the  facts,  to  say 
at  the  instigation  of  the  appellant  that  the  bene- 
ficiaries now  have  no  property  rights  in  the  certificate 
and  thereby  escape  liability  would  be  to  permit  the 
appellant  to  take  advantage  of  its  own  wrong,  and  be 
such  a  palpable  injustice  that  no  court  should  so 
decide. 

The  appellant  further  insists  that  as  the  certificate 
was  issued  upon  the  condition  that  the  member  should 
comply  with  all  the  laws  then  in  force,  or  that  might 
thereafter  be  enacted  for  the  government  of  the  order, 
the  beneficiaries  were  bound  by  the  subsequent  in- 
corporation under  the  laws  of  Missouri,  which  prohib- 
ited the  appellee  from  becoming  a  beneficiary.  It  may 
be  conceded  that  a  person  who  becomes  a  member  of  a 
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mutual  insurance  company,  is  bound  to  take  notice  of 
the  charter  rights  and  the  constitution  and  by-laws 
of  the  company,  and  that  they  become  a  part  of  the 
contract  of  insurance  the  same  as  if  they  were  written 
into  the  policy  or  certificate.  Holland  v.  Taylory  111 
Ind.  121.  But  it  has  been  demonstrated  that  the  ap- 
pellee secured  a  vested  right  under  the  certificate,  and 
in  conformity  to  a  contract  sanctioned  by  the  appel- 
lant and  under  which  it  has  received  a  benefit  This 
vested  right  cannot  be  destroyed  by  a  subsequent 
change  in  the  charter  or  in  the  constitution  and  by- 
laws. This  point  was  expressly  ruled  against  the  ap- 
pellant, under  facts  somewhat  similar  with  those  at 
bar  in  the  case  of  Hysinger  v.  Supreme  Lodge,  etc.,  42 
Mo.  App.  627. 

The  law-making  power  of  a  sovereign  State  cannot 
make  laws  which  will  deprive  a  citizen  of  his  property 
rights  without  compensation,  except  in  cases  of  emer- 
gency, nor  impair  the  obligation  of  existing  contracts 
between  individuals.  Much  less  can  a  creature  of  the 
law,  by  any  act  of  its  own,  destroy  property  rights  or 
impair  its  own  obligations.  The  demurrer  to  this 
paragraph  was  correctly  sustained. 

The  tenth  paragraph  sets  up,  in  substance,  that  at 
the  time  Nye  became  a  member  of  the  order,  there  was 
a  provision  in  the  constitution,  governing  subordinate 
lodges,  to  the  effect  that  persons  over  fifty-five  years 
of  age  could  not  become  a  member  of  the  order,  except 
applicants  for  honorary  membership,  which  did  not 
entitle  them  to  sick  or  death  benefits;  that  the 
amount  of  assessments  depended  upon  the  age  of  the 
niember  at  the  time  of  his  becoming  such,  varying 
from  1 1.00,  in  case  the  age  was  from  twenty-one  to 
forty-five,  to  $4.00  if  the  age  was  from  fifty-four  to 
fifty-five;  that,  at  the  time  Nye  became  a  member, 
there  was  a  rule  of  the  order,  of  which  he  had  notice, 
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that  the  applicant  for  membership  should  sign  a 
formal  written  application,  wherein  his  age  should  be 
stated;  that,  at  the  time  of  his  becoming  a  member, 
Nye  wras  sixty  years  of  age,  and  that  he  well  knew 
that  fact;  that  notwithstanding  this  knowledge  he 
stated  his  age  in  said  application  as  forty-nine  years; 
that,  at  the  time  when  the  defendant  received  such 
application,  and  at  the  time  when  it  admitted  him  to 
membership,  and  at  the  time  when  the  several  cer- 
tificates of  membership  were  issued,  and  at  the  time 
when  it  levied  and  collected  the  various  assessments 
and  received  the  various  dues  from  him,  it  was  igno- 
rant of  the  fact  that  Nye  was  more  than  forty-nine 
years  of  age,  as  stated  in  his  application,  but  upon  the 
contrary  it  relied  upon  and  believed  such  statements 
to  be  true;  that  the  defendant  had  no  knowledge  to  the 
contrary,  or  any  information  that  would  lead  it  to 
suspect  to  the  contrary,  until  in  the  montfy  of  Feb- 
ruary, 1890;  that  in  the  meantime  the  defendant  had 
paid  $500.00  to  Nye  in  sick  benefits;  that  in  the  month 
of  February,  1890,  the  defendant  received  such  in- 
formation as  led  it  to  order  the  subordinate  lodge  of 
which  Nye  was  a  member  to  make  investigation  as  to 
the  truth  or  falsity  of  the  statement  so  made  by  said 
Nye  in  his  application  as  to  his  age;  that  said  investi- 
gation was  at  once  instituted  by  said  subordinate 
lodge,  and  conducted  as  speedily  as  practicable;  and 
as  soon  as  concluded  a  report  wras  made  by  said  sub- 
ordinate lodge  to  the  defendant,  which  was  received 
by  the  defendant  on  the  26th  day  of  February,  1890, 
(There  is  no  statement  in  the  answer  as  to  what  was 
the  finding  or  conclusion  or  report  of  said  lodge);  that, 
while  said  investigation  was  pending,  the  plaintiff, 
who  had  knowledge  thereof  through  Olin,  who  was 
an  officer  of  the  lodge,  with  the  connivance  of  said 
Olin,  and  without  the  consent  of  the  defendant,  per- 
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suaded  the  financial  reporter  of  the  lodge  to  receive 
the  sum  of  $15.00,  which,  it  was  estimated,  would  pay 
all  dues  and  assessments  against  Nye;  that  as  soon  as 
the  report  of  the  subordinate  lodge  was  received  by 
the  defendant,  it  ordered  said  subordinate  lodge  to 
receive  no  more  dues  or  assessments  from  Nye  or  plain- 
tiff, and  to  repay  the  $15.00  last  paid,  and  to  institute 
proceedings  to  expel  Nye  from  the  order;  that  said 
$15.00  was  tendered  back  to  plaintiff,  who  refused  to 
accept  the  same;  that  the  defendant  has  at  all  times 
been  ready  to  repay  said  $15.00  last  paid,  and  now 
brings  it  into  court  for  his  use  and  benefit;  that  no 
steps  were  taken  to  expel  Nye  from  the  order  because 
he  was  taken  sick  shortly  thereafter  and  died  April 
18,  1890. 

It  appears,  from  the  averments,  that  Nye  received 
and  enjoyed  the  social  advantages  resulting  from  his 
membership,  but  such  privileges  are  not  capable  of 
being  valued  in  money,  so  that  such  advantages  may 
be  disregarded.  So  far  then  as  the  contract  between 
the  Grand  Lodge,  and  Olin  and  Metcalf  is  concerned 
as  shown  by  the  allegations,  it  may  be  reduced  to  this: 
The  appellant  agreed  to  pay  them  $2,000.00  on  the 
death  of  Nye,  on  condition  that  all  assessments  were 
paid  and  Nye  should  then  be  in  good  standing  in  the 
order.  This  contract  does  not  differ  materiallv  from 
the  ordinary  insurance  policy.  But,  according  to  the 
averments,  Nye  did  perpetrate  a  fraud  upon  the  ap- 
pellant; he  falsely  represented  his  age  as  forty-nine, 
when  lie  was  sixty.  He  obtained  membership  and  in- 
surance when  he  was  not  entitled  to  it  under  the  rules 
of  the  association. 

The  certificate  declared  upon,  stipulates  that  the 
appellant  "issues  this  certificate  to  M.  W.  Nye  *  * 
*  *  upon  evidence  received  *  *  *  that  he  has 
lawfully  received  the  degree  of  manhood,  and  is  a  con- 
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tributor  to  the  widows  and  orphans'  benefit  fund  of 
this  order;  and  upon  condition  that  the  statements 
made  by  said  member,  in  his  petition  for  membership, 
and  the  statements  made  by  him  to  the  medical  ex- 
aminer, be  made  a  part  of  this  contract,  and  upon  con- 
dition that  said  member  complies  with  the  laws,  rules 
and  regulations  now  governing  this  order,  or  that 
may  hereafter  be  enacted  for  its  government,  and  is  in 
good  standing  at  the  time  of  his  death,  the  said  Su- 
preme Lodge  hereby  agrees  to  pay  out  of  the  Widows 
and  Orphans'  Benefit  Fund  to  Frank  W.  Olin  and  A. 
C.  Metcalf,"  #2,000.00,  upon  satisfactory  evidence  of 
the  death  of  Nye.  There  is  no  stipulation  in  the  cer- 
tificate to  the  effect  that  Nye  warranted  the  state- 
ments made  by  him  in  his  application  to  be  true,  or 
that  they  were  true;  nor  that  he  would  forfeit  his 
rights  or  the  money  paid  in  the  event  that  any  of  them 
should  prove  untrue.  A  warranty,  as  that  term  is  ap- 
plied in  insurance  contracts,  is  a  stipulation  or  agree- 
ment on  the  part  of  the  insured  in  the  nature  of  a  con- 
dition. It  enters  into  and  forms  a  part  of  the  contract 
itself.  It  defines  the  precise  limits  of  the  liability 
which  the  insurer  undertakes  to  assume;  and  no  lia- 
bility can  arise  except  within  those  limits.  In  order 
to  charge  the  insurer,  every  one  of  the  terms  which  de- 
fine the  obligation  must  be  satisfied  by  facts  which 
appear  in  the  proof.  Warranties  create  conditions 
precedent  to  the  right  of  a  recovery  on  the  contract. 
The  burden,  however,  of  establishing  such  conditions 
does  not  necessarily  rest  on  the  holder  of  the  policy. 
The  breach  of  such  conditions  usually  are  required 
to  be  pleaded  and  proved  by  the  insurer.  When  the 
breach  of  a  condition  precedent,  or  warranty,  is 
involved,  then  there  can  be  no  recovery  unless  the 
condition  is  fulfilled.  In  this  respect  they  differ  from 
conditions  precedent  to  the  right  to  maintain   the 
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action.  But  in  all  cases  they  must  be  contained  in  the 
policy  or  contract.  It  is  true  they  may  be  contained 
in  another  instrument  which  is  referred  to  and  made  a 
part  of  the  contract  Indiana  Farmers'  etc.,  Ins.  Co.  v. 
Byrkett,  9  Ind.  App.  443. 

Representations,  on  the  other  hand,  are  but  collat- 
eral matters.  They  are  representations  of  the  ele- 
ments upon  which  to  estimate  the  risk  proposed  to  be 
assumed;  they  are  the  basis  of  the  contract;  the 
foundation  on  the  faith  of  which  it  is  entered  into.  If 
wrongfully  or  fraudulently  represented  in  a  respect 
material  to  the  risk,  the  policy  that  may  be  issued 
thereon  will  not  take  effect.  To  enforce  it  would  be 
to  apply  to  the  insurance  a  risk  that  was  never  pre- 
sented. Campbell  v.  Neir  England,  etc.,  Life  Ins.  Co.,  98 
Mass.  381;  Cooke  Life  Ins.,  section  15.  The  author- 
ities are  all  agreed  that  a  breach  of  warranty  or  the 
falsity  of  a  material  representation,  wh^n  properly 
pleaded  and  proved,  will  defeat  a  recovery  upon  the 
contract;  and  the  rule  is  settled  in  this  State  that  the 
burden  of  establishing  such  breach  is  upon  the  in- 
surer. 

It  is  often  difficult  to  determine  whether  a  state- 
ment contained  in  the  contract  is  a  warranty  or  a 
representation,  and  the  authorities  upon  this  question 
are  not  harmonious.  It  often  becomes  important  to 
determine  to  which  of  these  two  classes  a  stipulation 
belongs;  for  there  is  a  marked  difference  between  the 
effect  of  a  breach  of  warranty  and  the  falsity  of  a  ma- 
terial  representation.  A  breach  of  a  warranty  gener- 
ally works  a  forfeiture,  while  the  breach  of  a  repre- 
sentation does  not  necessarily  have  that  effect.  It  is 
for  the  reason  that  forfeitures  are  not  favored  in  the 
laws;  that  in  all  cases  of  doubt  or  uncertainty  the 
courts  lean  to  that  construction  most  favorable  to  the 
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insured,  and  that  a  statement  will  be  construed  to  be 
a  representation  rather  than  a  warranty.  Cooke  Life 
Ins.,  section  16;  Alabama,  etc.,  Life  Ins.  Co.  v.  Johnston, 
80  Ala*  467;  American,  etc.,  Ins.  Co.  v.  Day,  39  N. 
J.  L.  89. 

The  reference  in  the  certificate  to  the  terms  of  the 
application  in  the  case  before  us  is  so  uncertain  that 
under  the  rules  above  announced  it  is  the  duty  of  the 
court  to  hold  the  statements  to  be  representations 
rather  than  warranties.  In  this  case,  the  representa- 
tion as  to  age  was  a  material  one  and  of  an  existing 
fact.  If  the  appellant  should  succeed  in  avoiding  its 
contract,  on  the  ground  that  false  and  fraudulent  rep- 
resentation had  been  made,  it  would  be  equivalent  to 
saying  that  it  never  made  any  contract  that  was  bind- 
ing upon  it.  In  other  words,  that  at  its  option  the  con- 
tract is  rendered  void  from  its  inception. 

If  the  appellant's  position  should  prevail,  and  the 
paragraph  be  held  good,  we  wTould  have  this  anoma- 
lous condition.  The  appellant  never  was  bound  to  pay 
anything,  but  it  will  be  permitted  to  retain  $650.00  of 
appellee's  money,  for  which  it  never  gave  an  equiv- 
alent Such  a  result  would  be  contrary  to  the  plainest 
principles  of  justice  and  fair  dealing.  The  risk  and 
the  premium  go  hand  in  hand.  If  there  is  no  risk 
there  can  be  no  premium.  The  lapguage  of  Lord 
Mansfield,  in  Tyrie  v.  Fletcher,  2  Cowp.  666,  is  to  the 
point:  "When  the  risk  has  not  been  run,  wThether  its 
not  having  been  run  was  owing  to  the  fault,  pleasure 
or  will  of  the  insured  or  to  any  other  cause,  the 
premium  shall  be  returned."  See  also  Phoenix  his.  Co. 
v.  Tomlinson,  125  Ind.  84.  To  hold  otherwise,  would 
be  to  say  that  the  appellant  shall  have  $650.00  for 
nothing. 

In  the  answer  before  us,  no  offer  is  made  to  return 
or  restore  the  assessments  or  money  received.    It  pro- 
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ceeds  upon  the  theory  that  they  are  forfeited  to  the 
appellant  The  rule  is  well  established  that  if  a  party 
seeks  to  avoid  his  contract  on  the  ground  of  fraud, 
he  must  offer  to  place  the  other  in  statu  quo.  In 
other  words,  he  must  offer  to  restore  what  he  has  re- 
ceived in  pursuance  of  the  contract.  To  permit  him  to 
avoid  the  contract  and  escape  liability,  while  retain- 
ing its  benefits  is  repugnant  to  common  honesty  and 
fair  dealing.  The  law  will  not  permit  him  to  retain  the 
benefits  of  the  contract  and  at  the  same  time  avoid 
its  liabilities.  If  he  retains  its  benefits,  he  waives  the 
fraud  and  ratifies  the  contract  He  will  not  be  per- 
mitted to  repudiate  the  contract  in  one  breath  and 
affirm  it  in  the  next.  The  law  will  not  allow  him  to 
occupy  inconsistent  positions  or  to  play  fast  and  loose 
at  his  pleasure.  Shaw  v.  Barnhart,  Admr.,  17  Ind.  183. 
It  is  also  a  familiar  rule  that  if  a  party  wishes  to 
repudiate  a  contract  on  the  ground  of  fraud,  he  must 
act  promptly  after  the  discovery  of  the  fraud.  After 
he  has  knowledge,  he  cannot  retain  the  benefits  and 
repudiate  at  his  convenience  or  pleasure.  If  he 
neglects  to  act  promptly,  and  fails  to  rescind  and  re- 
store, he  thereby  affirms  the  contract  and  cannot 
avoid  it.  Shatc  v.  Barvihart,  supra.  This  paragraph  of 
answer  shows  that  on  the  26th  of  February,.  1890,  the 
appellant  obtained  knowledge  of  the  alleged  fraud. 
Nye  did  not  die  until  April  18,  following;  a  period  of 
about  seven  weeks  after  the  appellant  had  this  knowl- 
edge. The  record  also  shows  that  the  suit  was  com- 
menced on  July  26,  1890,  and  that  the  appellant  filed 
nine  paragraphs  of  answer  in  succession,  setting  up 
various  defenses;  and  the  judgment  of  the  court  was 
taken  upon  demurrer,  as  to  the  validity  of  these  de- 
fenses; all  of  which  were  held  bad;  and  then,  on  the 
18th  of  March,  1891,  almost  thirteen  months  after  the 
appellant  had  full  knowledge  of  the  alleged  fact,  and 
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about  eight  months  after  the  suit  was  instituted,  it, 
for  the  first  time,  gave  notice  of  its  claim  of  defense  on 
the  ground  of  fraud.  By  failing  to  act  promptly  upon 
the  discovery  of  the  fraud,  and  by  failing  to  offer  to 
place  the  appellee  in  statu  quo,  by  an  offer  to  restore 
the  moneys  received,  the  appellant  will  be  deemed  to 
have  waived  the  fraud  and  to  have  ratified  the  con- 
tract. The  case  of  Gray  v.  Nat'l  Bene.  A8SJny  111  Ind. 
531,  is  precisely  in  point-  That  was  a  suit  on  an  acci- 
dent insurance  policy.  The  company  answered  that 
the  insured  had  misrepresented  his  age  and  was  in- 
eligible to  membership  under  the  by-laws  of  the  com- 
pany, but  did  not  tender  or  offer  to  restore  the  prem- 
iums paid.  The  court  said:  "If  it  was  true,  as  stated 
in  its  answer,  that  appellee  never  knew  that  William 
E.  Gray  was  under  the  age  of  eighteen  years  until  ap- 
pellee furnished  it  with  proofs  of  his  death,  yet,  as  the 
record  shows  that  such  proofs  of  death  were  so  fur- 
nished more  than  eighteen  months  before  this  suit 
was  finally  determined  in  the  court  below,  and  it  does 
not  appear  that  appellee  had  ever  offered  to  rescind 
or  cancel  the  certificate  or  contract  sued  on,  or  to  re- 
fund the  money  it  had  received  thereon,  it  must  be 
held,  we  think,  that  such  certificate  or  contract  had 
been  so  ratified  and  confirmed  by  appellee  as  to  estop 
it  from  asserting  the  defense  to  this  suit  attempted 
to  be  stated  in  the  second  paragraph  of  its  answer." 

The  appellant  asserts  that  the  above  statement  is 
merely  dictum  and  not  necessary  to  have  been  stated 
in  the  decision  of  that  case.  I  am  of  a  different  opin- 
ion. The  answer  was  held  bad  because  no  copy  of  the 
by-laws  was  made  a  part  of  the  answer,  and  because 
the  retention  of  the  premiums  paid,  and  because  the 
failure  to  act  promptly  operated  as  a  waiver  of  the 
fraud  and  a  ratification  of  the  contract  The  de- 
murrer to  this  answer  admitted  the  facts  pleaded,  and 
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it  was  apparent  that  the  effect  of  the  retention  of  the 
premiums  on  the  rights  of  the  parties  was  necessary 
to  be  determined,  in  order  to  finally  dispose  of  the  case 
on  another  trial.  If  the  answer  had  been  amended 
by  setting  out  a  copy  of  the  constitution  and  by-laws, 
the  same  question  as  to  the  effect  of  the  retention  of 
the  moneys  and  failure  to  act  promptly  would  still  be 
in  the  case,  and  arise  upon  demurrer  to  the  answer. 
It  was  the  duty  of  the  court  to  decide  this  question, 
for  it  was  necessary  to  a  final  determination  of  the 
cause.  Section  5,  Art.  7,  State  Const;  Willets  v. 
Ridgetcay,  supra.  It  is  the  duty  of  the  appellate 
courts  to  decide  all  questions  which  are  properly 
raised  and  presented  and  necessary  to  a  final  deter- 
mination of  the  rights  of  the  parties.  To  hold  other- 
wise might  lead  to  the  determination  of  cases  in  piece- 
meal. 

The  appellant  insists  that  an  insurance  contract  is 
different  from  an  ordinary  contract,  and  that  it  is  not 
necessary  to  return  the  premiums,  and  that  the  reten- 
tion does  not  operate  as  a  waiver  of  the  fraud  or 
amount  to  ratification  of  the  contract.  It  is  perhaps 
true  that  if  there  be  a  stipulation  in  the  contract  that 
the  breach  of  any  of  its  conditions,  or  that  if  any 
.statement  made  by  the*  insured  should  prove  false,  the 
premiums  and  moneys  paid  shall  be  forfeited  to  the 
insurer,  then  a  return  is  unnecessary.  But  there  is  no 
such  condition  in  tl\e  policy  before  us.  The  case  of 
Flynn  v.  Equitable  Life  Ins.  Co.,  78  X.  Y.  568,  and  Blaeser 
v.  Milwaukee,  etc.,  Ins.  Co.,  37  Wis.  31,  cited  by  appel- 
lant, do  not  support  its  position,  for  in  those  cases 
there  were  stipulations  in  the  policies  that  were  vio- 
lated. It  must  be  admitted  that  in  some  of  the  older 
cases  where  insurance  contracts  were  sought  to  be 
avoided  on  the  ground  of  fraud,  there  are  intimations 
that  it  is  not  necessary  to  return  the  premiums.  These 
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cases  do  not  meet  my  approval.  In  the  absence  of  any 
stipulation  of  forfeiture,  I  know  of  no  substantial  rea- 
son why  an  insurance  contract  should  be  placed  upon 
a  different  footing  from  any  other  contract ;  but  what- 
ever the  rule  is  elsewhere,  it  is  settled  in  this  State 
that  in  the  absence  of  a  breach  of  warranty  or  a  con- 
dition of  forfeiture  the  retention  of  the  premium  oper- 
ates as  a  waiver  of  the  fraud  and  confirms  the 
contract. 

Even  if  the  policy  contains  a  clause  that  in  case 
any  of  the  representations  or  statements  made  in  the 
written  application  are  untrue  "this  policy  shall  be 
void."  It  has  been  held  that  if  the  company  elects  to 
avoid  the  policy,  it  must  avoid  it  in  toto  and  from  the 
beginning.  It  cannot  affirm  it  for  one  purpose  and 
avoid  it  for  another.  Schreiber  v.  German  Am.,  etc.,  Ins. 
Co.,  45  N.  W.  Rep.  708.  There  is  nothing  in  this  para- 
graph to  show  that  any  of  the  moneys  collected  by  the 
appellant  as  assessments  have  never  been  paid  out; 
for  aught  that  appears  it  still  has  all  the  moneys  on 
hand.  If  it  were  shown  that  all  the  moneys  by  it  re- 
ceived had  been  paid  out  with  the  consent  of  the  ap- 
pellee for  a  given  purpose,  a  different  question  might 
arise.    But  the  answer  does  not  raise  this  question. 

This  paragraph  also  avers  that  Nye  received  $500.00 
in  sick  benefits,  but  the  copy  of  the  constitution  and 
by-laws  filed  with  and  made  a  part  of  the  answer, 
show  that  the  sick  benefits  wer^  paid  by  the  local 
lodge  and  out  of  the  dues,  and  that  the  appellant  had 
nothing  to  do  therewith.  This  is  expressly  admitted 
by  appellant's  counsel  in  these  words:  "This  organ- 
ization has  a  dual  nature.  The  local  or  subordinate 
lodges  are  in  the  nature  of  clubs,  and  are  independent 
of  the  Supreme  Lodge  in  so  far  as  local  government 
and  the  payment  of  sick  benefits  are  concerned.  The 
by-laws  of  local  lodges  provide  for  these  sick  benefits, 
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and  the  Supreme  Lodge  is  in  no  way  responsible  for 
their  payment.  The  latter,  however,  issues  the  bene- 
fit certificate,  like  the  one  in  suit,  by  which  it  agrees 
to  pay  a  death  benefit  The  member  pays  two  kinds 
of  contributions,  first,  the  small  quarterly  or  monthly 
sums  paid  to  the  subordinate  lodge,  called  dues,  gen- 
erally amounting  to  $ 6.00  per  year.  The  "dues"  form 
a  fund  out  of  which  sick  benefits  are  paid  by  the  lodge 
to  its  members.  The  Supreme  Lodge  has  what  is 
known  as  the  widows  and  orphans'  benefit  fund," 
which  fund  is  created  by  means  of  monthly  assess- 
ments from  the  members,  collected  by  it  through  the 
subordinate  lodge.  Thus,  in  this  case,  Nye  paid  fifty 
cents  a  month  dues  to  his  local  lodge,  from  which  he 
might  receive  sick  benefits  if  in  need,  and  one  or  more 
monthly  assessments  of  $1.50  to  the  Supreme  Lodge 
for  the  widows  and  orphans'  benefit  fund." 

Another  insistence  of  the  sufficiency  of  this  para- 
graph is,  that  the  contract  to  pay  the  insurance 
money  to  Nye  was  ultra  vires,  and  void;  because  the 
constitution  and  by-laws  forbid  the  appellant  from  in- 
suring any  person  over  the  age  of  fifty-five. 

If  the  appellant  exceeded  the  powers  given  to  it  by 
its  charter,  then  the  position  is  well  taken.  The 
charter  of  a  corporation  is  the  grant  of  privilege  or 
power  from  the  State.  The  Kentucky  statute  and  the 
Missouri  statute  under  which  the  appellant  was  in- 
corporated authorized  it  to  do  an  insurance  business. 
But  neither  of  these  statutes  undertook  to  prescribe 
the  qualifications  for  membership  in  the  appellant's 
order.  This  was  left  to  its  own  discretion,  to  be  de- 
termined by  rules  and  regulations  of  its  own  making. 
The  appellant  was  not  prohibited  by  any  law  under 
which  it  was  incorporated  from  insuring  a  person 
over  fiftv-five  vears.  "Where  the  rules  and  bv-laws 
are  made  by  the  directors  for  their  own  government 
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in  the  management  of  the  business  of  the  corporation, 
it  would  seem  to  be  clear  that  the  same  power  which 
enacts  can  also  repeal  such  rules  and  by-laws.  They 
cannot  be  extended  to  affect  the  validity  of  acts  done 
in  disregard  thereof,  especially  when  the  rights  of 
third  persons  are  affected."  Oray  v.  Nat' I  Ben.  Ass'n, 
supra;  Woods  Field  Corp.,  section  267. 

If  it  were  true  that  the  appellant's  act  was  ultra 
vires,  and  absolutely  void,  it  has  nevertheless  estopped 
itself  from  asserting  the  validity  of  its  act  by  accept- 
ing and  retaining  the  benefits  thereof.  It  is  well  set- 
tled that  where  a  party  has  received  a  benefit  under 
a  semblance  of  authority  or  of  law,  or  even  under  an 
unconstitutional  law,  he  is  estopped  to  deny  the  au- 
thority or  the  unconstitutionality  of  the  law.  Cluggish 
v.  Koons,  Post;  Vickery  v.  Board,  etc.,  134  Ind.  554. 

It  is  also  true,  that  generally  speaking,  estoppel 
must  be  specially  pleaded  by  the  party  who  wishes 
to  avail  himself  of  the  act  or  conduct  of  his  adversary. 
But  to  this  there  are  exceptions.  One  may  acquire  a 
right  by  the  acts  or  conduct  of  his  adversary,  or  he 
may  be  deprived  of  a  right  by  his  own  acts  or  conduct 
When  it  so  appears,  estoppel  may  be  invoked  by  one 
party  upon  the  pleading  of  his  adversary.  Yickery  v. 
Board,  supra.    The  demurrer  was  correctly  sustained. 

The  overruling  of  the  motion  for  a  new  trial  is  as- 
signed as  error. 

It  is  insisted  that  the  transfer  of  the  insurance  to 
Olin  and  Metcalf  was  void  as  being  a  wagering  con- 
tract It  is  well  settled  that  if  a  contract  is  affected 
by  the  vice  of  gambling,  courts  will  not  enforce  it 
But  in  the  case  at  bar  all  of  the  special  answers  went 
out  on  demurrer,  and  not  one  of  these  special  answers 
attempted  to  charge  that  the  assignment  of  the  insur- 
ance was  void  because  of  being  a  wagering  contract 
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No  facts  were  pleaded  in  any  of  them  showing  a 
wager.  It  cannot  be  alleged  in  general  terms  that  q. 
contract  is  void  because  it  is  affected  by  the  vice  of 
gambling.  This  would  be  pleading  a  legal  conclusion. 
The  facts  showing  the  wagering  character  must  be 
specially  pleaded.  If  it  be  an  assignment,  the  amount 
paid  for  the  insurance  must  be  stated.  If  the  dispro- 
portion between  the  amount  paid  and  the  face  of  the 
policy  be  so  great,  then  the  court  may  rule  the  trans- 
action void  as  a  wagering  contract.  Franklin  Life  Ins. 
Co.  v.  Hazzard,  41  Ind.  116.  The  case  went  to  trial 
upon  the  general  denial  alone.  The  rule  is  firmly  set- 
tled in  this  State  that  if,  a  party  declare  upon  a  policy 
or  certificate  issjied  upon  the  life  of  another,  he  must 
aver  and  prove  that  he  had  an  interest  in  the  life  of 
the  person  insured.  But  if  the  plaintiff  be  named  as 
the  beneficiary  therein,  he  is  not  required  to  plead  or 
prove  that  he  had  any  interest  therein.  Nye  v.  Chrand 
Lodge,  etc.,  supra.  The  certificate  in  this  case  was 
made  payable  directly  to  the  appellee.  Prima  facie, 
the  policy  or  certificate  belongs  to  the  person  in  whose 
name  it  is  effected,  and  the  onus  is  on  those  who  assert 
the  contrary.  Bruce  v.  Garden,  L.  R.  5  Ch.  App.,  31. 
When  the  appellee  made  proof  of  the  death  of 
Nye,  and  produced  the  certificate,  he  had  established 
a  prima  facie  case.  Supreme  Lodge,  etc.,  v.  Johnson, 
Hupra.  The  general  denial  admitted  the  execu- 
tion of  the  certificate.  Section  367,  K.  S.  1894 
(R  S.  1881,  section  364).  It  devolved  upon  the  appel- 
lant to  plead  affirmatively  all  other  matters  of  de- 
fense. It  was  not  entitled  to  show,  under  the  general 
denial,  that  the  assignment  was  void  as  a  wagering 
contract.  Nor  can  it,  upon  the  evidence  produced,  as- 
sert that  it  was  void  as  a  wager.  Even  if  the  evidence 
adduced  should  establish  it,  the  appellant  is  not  en- 
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titled  to  draw  such  conclusions.  There  is  no  such  is- 
sue in  the  case,  there  is  no  such  defense. 

The  majority  opinion  holds  that  it  was  error  to  ex- 
clude evidence  of  the  age  of  Nye,  because  it  was  a 
proper  element  to  be  considered  in  determining 
whether  or  not  the  contract  was  a  wagering  one.  But 
there  was  no  such  defense  pleaded.  To  me  it  is  an  as- 
tounding proposition  that  when  a  plaintiff  declares 
upon  a  written  contract  for  the  payment  of  money  to 
him  upon  the  happening  of  a  certain  event,  the  de- 
fendant may,  under  the  general  denial,  show  that  the 
contract  was  void  as  being  affected  by  the  vice  of 
gambling.  It  is  contrary  to  the  established  practice. 
It  gives  the  defendant  an  undue  advantage.  He  can 
make  his  defense  without  advising  the  plaintiff  of 
what  he  is  required  to  meet.  The  majority  decision  is 
in  the  very  teeth  of  the  statute.  "All  defenses  except 
the  mere  denial  of  the  facts  alleged  by  the  plaintiff 
shall  be  pleaded  specially."    Section  359,  R  S.  1894. 

But  if  it  be  admitted  that  such  evidence  was  ad- 
missible under  the  general  denial,  there  was  no  error 
in  excluding  it  in  this  case.  There  was  no  effort  made 
to  show  that  either  Olin  or  Metcalf  had  anv  knowl- 
edge  that  Nye  was  too  old  to  be  admitted  to  member- 
ship at  the  time  he  was  accepted.  If  this  evidence  had 
been  admitted,  of  what  avail  would  it  have  been  un- 
less knowledge  was  carried  to  Olin  and  Metcalf? 
Without  an  offer  to  show  that  Olin  and  Metcalf  had 
knowledge  of  such  fact  it  could  not  possibly  affect 
their  conduct.  No  such  offer  or  effort  was  made  or  at- 
tempted. The  unequivocal  and  uncontradicted  evi- 
dence of  both  of  these  witnesses  was  that  thev  did 
not  know  his  age  and  had  no  knowledge  that  he  was 
too  old  to  be  eligible  to  membership.  The  uncontra- 
dicted evidence  of  Nye's  children  was  that  he  carried 
his  age  well  and  did  not  look  to  be  an  old  man. 
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The  facts  of  this  case  concerning  the  issuing  of  the 
last  certificate,  in  brief,  are  as  follows:  Nye  had  be- 
come unable  by  ill-health  and  other  cause  to  continue 
the  payment  of  dues  and  assessments  required  by  the 
laws  of  the  society,  and  was  in  such  a  situation  that 
unless  he  could  obtain  assistance  he  would  lose  all  the 
moneys  theretofore  paid  by  him  and  be  deprived  of 
his  membership  in  said  society,  and  of  all  the  benefits 
flowing  therefrom.  He  made  known  his  condition  to 
some  of  the  members  and  officers  of  the  subordinate 
lodge  of  which  he  was  a  member,  and  sought  assist- 
ance from  them.  The  defendant,  Frank  W.  Olin,  was 
at  the  time  the  presiding  officer  of  the  local  lodge  of 
which  Nye  was  a  member.  Olin  and  other  members 
of  the  lodge  were  anxious  that  Nye  should  continue 
to  be  a  member  in  good  standing,  and  Nye  himself 
was  anxious  to  maintain  his  membership  and  enjoy 
the  privileges-  of  the  lodge,  and  be  entitled  to  receive 
the  sick  benefits  in  case  of  sickness  or  other  disability, 
and  he  was  also  desirous  of  procuring  some  one  to 
make  payment  of  .such  dues  and  assessments  as  would 
entitle  him  to  continue  in  good  standing  as  a  member 
of  the  lodge.  He  proposed  to  Olin  that  if  any  person 
would  undertake  to  do  so  and  pay  him,  Nye,  the  sum 
of  $300.00  on  account  of  the  payments  theretofore 
made,  he  would  surrender  his  benefit  certificate  and 
have  a  Aew  one  issued,  designating  such  person  as  the 
beneficiary. 

Olin  and  the  appellee,  Metcalf,  after  seeing  and 
talking  with  Nye,  accepted  his  proposition  and  paid 
him  $300.00  in  money,  and  agreed  to  pay  all  his  dues 
and  assessments  and  to  keep  him  in  good  standing  as 
a  member  of  the  order,  he  being  entitled  to  receive  the 
weekly  benefits  in  case  of  sickness  or  other  dis- 
ability. The  new  certificate  was  issued  by  the  Su- 
preme Lodge  under  its  seal,  and  was  accepted  by  Nye 
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upon  the  conditions  therein  named,  and  was  also 
countersigned  by  the  officers  of  the  subordinate  lodge. 
The  appellee  and  Olin  continued  to  pay  the  dues 
and  assessments  until  the  8th  day  of  October,  1884, 
when  Olin,  being  unable  longer  to  make  the  pay- 
ments, it  was  agreed  between  him  and  the  appellee, 
that  the  appellee  should  pay  all  future  dues  and  as- 
sessments and  refund  to  Olin  all  the  moneys  he  had 
paid  on  account  thereof,  and  that  the  appellee  should 
have  all  the  benefits  accruing  under  the  certificate. 
Appellee  continued  to  pay  the  dues  and  assessments 
until  the  death  of  Nye,  which  occurred  on  April  18, 
1890.  The  total  amount  paid  by  appellee,  including 
the  original  purchase,  amounted  to  about  $650.00,  al- 
lowing nothing  for  interest.  The  officers  of  the  local 
lodge  had  knowledge  of  all  these  facts  as  they  from 
time  to  time  occurred.  The  undisputed  evidence 
shows  that  the  principal  officers  of  the  subordinate 
lodge  had  knowledge  that  Nye  had  assigned  the  insur- 
ance on  his  life  to  Olin  and  Metcalf  for  value.  The 
constitution  and  by-laws  of  the  order,  introduced  in 
evidence,  make  the  subordinate  lodges  and  their  of- 
ficers the  agents  and  instrumentalities  by  which  the 
Grand  Lodge  did  business;  and  all  the  transactions  in 
this  case  concerning  Nye's  membership  and  insur- 
ance, were  done  through  the  subordinate  lodge  and 
its  officers.  When  an  agent  is  acting  within  his 
powers  in  the  performance  of  his  principal's  business, 
his  knowledge  is  deemed  in  law  to  be  the  knowledge 
of  his  principal.  So  in  this  case,  the  knowledge  of  ap- 
pellant's agefat  will  be  imputed  to  it,  and  it  will  be 
deemed  to  have  known  when  the  subordinate  lodge 
accepted  the  assessments  from  Olin  and  Metcalf,  that 
they  were  purchasers  for  value  and  that  they  were  not 
members  of  the  insured's  family  or  dependent  upon 
him.    8upre?ne  Council*  etc.,  v.  Boyle,   10  Ind.   App. 
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301.  Upon  the  issue  joined  and  upon  these  conceded 
and  undisputed  facts  and  the  law  as  applicable  to 
them,  the  judgment  rendered  was  right  and  should  be 
affirmed. 

Filed  April  24, 1896. 


No.  1,554. 

Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Co.  v.  Shaw  et  al. 

Railroad  and  Highway  Crossings.— Statutes  Construed.—  Section 
5307,  R.  S.  1894,  requires  the  whistle,  upon  a  locomotive-engine,  to 
be  sounded  upon  approaching  any  highway  crossing  and  the  bell  to 
be  rung  until  the  crossing  is  reached ;  section  5808.  R.  S.  1894,  makes 
the  company  liable  in  damages  to  any  person  who  shall  be  injured 
in  person  or  property,  by  reason  of  the  omission  of  such  signals. 

Same. — Animals. — Contributory  Negligence  of  Owner. — An  owner  of 
stock  is  not  guilty  of  contributory  negligence,  when  he  has  securely 
enclosed  same,  and  they  escape  without  his  fault. 

From  the  Miami  Circuit  Court. 

N.  O.  Bosst  for  appellant. 

Loveland  &  Loveland  and  R.  Kimple,  for  appellees. 

Lotz,  J. — The  appellees  brought  this  action  against 
the  appellant  to  recover  the  value  of  three  horses, 
killed  upon  the  appellant's  railway  track  by  its  train 
of  cars. 

The  facts  necessary  for  the  determination  of  the 
material  questions  involved  in  this  appeal,  as  the 
same  appear  in  the  special  verdict,  may  be  stated  as 
follows:  On  the  22d  day  of  July,  1892,  the  appellant 
owned  and  operated  a  railroad  extending  through  the 
town  of  Converse,   in   Miami   county;  the  general 
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course  of  the  main  track  of  said  road  being  east- 
wardly  and  westwardly  through  the  town.  The  track 
of  the  road  on  west  side  of  the  town  crossed  Jefferson 
street  and  Madison  street,  streets  running  north  and 
south;  the  said  Madison  street  being  the  first  street 
east  of  Jefferson,  and  distant  therefrom  280  feet 
Both  of  said  streets  being  public-traveled  streets  of 
said  town.  Appellant's  right-of-way  was  eighty  feet 
wide  about  175  feet  east  of  Madison  street  The  sta- 
tion house  was  situated  on  the  south  side  of  the  track. 
On  the  south  side  of  the  station  house  and  the  track, 
there  was  an  open  space  used  by  the  public 
as  a  way  to  go  to  and  from  the  station 
house.  This  open  traveled-way  west  of  the  sta- 
tion and  south  of  the  track  was  between  twentv 
and  thirty  feet  in  width,  and  extended  from  the 
station  house  to  Madison  and  Jefferson  streets. 
There  was  no  fence  between  this  traveled-way  and 
the  railroad  track.  On  the  evening  of  July  21,  1892, 
the  appellees  were  the  owners  of  a  number  of  horses 
and  kept  them  in  a  field  and  enclosure  near  said 
town.  The  enclosure  was  securely  fenced  with  boards 
and  gates  six  feet  high  and  suitable  for  restraining 
horses  and  cattle,  and  all  means  of  egress  were  se- 
curely fastened.  Sometime  during  the  evening  of  said 
day  the  gates  of  said  enclosure  were  opened  by  some 
means,  to  the  jury  unknown,  and  the  horses  therein 
wandered  out  of  said  enclosure  and  upon  the  streets 
and  alleys  and  unenclosed  grounds  of  said  town.  The 
horses  escaped  from- the  enclosure  without  the  knowl- 
edge or  fault  of  the  appellees.  About  2  o'clock  a.  m., 
of  July  22,  the  appellant's  passenger  train  approached 
said  town  from  the  west,  running  at  the  rate  of  from 
forty  to  forty-five  miles  per  hour.  At  the  time  the 
train  approached  said  town, the  appellees'  horses  were 
upon  the  traveled-way  immediately  west  of  the  sta- 
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tion,  and  from  there  they  trotted  about  100  feet  in  a 
northwestwardly  direction  and  toward  the  approach- 
ing train,  and  entered  upon  the  railroad  track  and 
were  struck  by  the  train,  and  three  of  them  were 
killed.  The  engineer  saw  the  horses  when  the  train 
was  within  200  feet  of  them.  The  whistle  was  not 
sounded,  nor  was  the  bell  rung  either  for  the  street 
crossings  or  after  the  engineer  saw  the  horses,  nor  was 
anything  else  done  to  frighten  the  horses  from  the 
track.  The  jury  further  found  "That  if  the  whistle  had 
been  sounded  or  other  danger  signals  been  given, 
either  at  the  time  said  engineer  saw  said  mares,  or  at 
the  time  he  could,  by  the  exercise  of  reasonable  dili- 
gence and  ordinary  care  on  his  part,  have  seen  the 
same,  the  said  mares  so  killed  would  have  heeded  the 
same  and  gotten  out  of  the  way  of  said  train  and  lo- 
comotive and  escaped  injury." 

It  is  apparent,  from  the  findings,  that  the  appellant 
failed  to  sound  the  whistle  or  ring  the  bell  at  two  pub- 
lic highways,  Jefferson  and  Madison  streets.  The 
horses  were  struck  not  more  than  100  feet  east  of  the 
last  crossing.  The  statute,  section  5307,  R.  S.  1894 
(4020,  E.  S.  1881),  requires  the  whistle  to  be  sounded 
upon  approaching  any  highway  crossing  and  the  bell 
to  be  rung  until  the  crossing  is  reached.  Section  5308, 
R.  S.  1894  (4021,  R.  S.  1881),  makes  the  company  liable 
in  damages  to  any  person  who  shall  be  injured  in  per- 
son or  property  by  reason  of  the  omission  of  such  sig- 
nals. The  purpose  of  the  statute  is  to  avoid  danger  to 
life  and  property  upon  the  railroad  and  upon  the  high- 
way. The  company  operating  the  railroad  owes  a 
duty,  to  the  passengers  upon  the  train  and  to  persons 
and  property  upon  the  highway,  to  avoid  danger  by 
giving  the  statutory  signals.  These  signals  are  in  the 
nature  of  a  police  regulation.  Chicago,  etc.,  R.  R.  Co. 
v.  Fenn,  3  Tnd.  App.  250.     The  failure  to  give  such 
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signals  is  negligence  per  se.    Pennsylvania  Co.  v.  Hen- 
sil,  70  Ind.  569. 

The  horses  entered  upon  the  appellant's  track  at  a 
point  where  it  was  not  required  to  fence.  It  is  in- 
sisted that  they  were  trespassing  animals  and  that 
the  appellant  owed  no  duty  except  not  to  injure  them 
unnecessarily  or  willfully.  The  traveled  way  along 
the  south  side  of  appellant's  track  was  to  all  intents 
and  purposes  a  public  highway.  It  extended  to  Madi- 
son street,  and  was  practically  a  part  of  one  and  the 
same  highway.  The  point  where  the  horses  were 
struck  was  less  than  100  feet  from  the  Madison-street 
crossing.  Had  the  signals  been  given  for  this  cross- 
ing, they  would  have  had  a  tendency  to  frighten  the 
horses  from  the  track.  A  railroad  company  owes  a 
duty  to  the  owner  of  animals  on  a  highway  to  give 
the  statutory  signals. 

It  is  further  insisted  that  it  was  the  duty  of  the  ap- 
pellees to  restrain  their  horses  and  keep  them  at  home 
or  in  secure  enclosure,  and  the  fact  that  they  were 
upon  the  highways  and  unenclosed  grounds,  unat- 
tended, makes  the  appellees  guilty  of  contributory 
negligence  and  defeats  a  recovery. 

The  verdict  shows  that  the  appellees  had  their 
horses  confined  in  a  secure  enclosure,  and  that  they  es- 
caped therefrom  without  their  knowledge  or  fault 
This  court  has  strictlv  adhered  to  the  doctrine  that 
the  owner  of  live  stock  is  not  guilty  of  contributory 
negligence  under  such  circumstances.  Chicago,  etc.,. 
R.  R.  Co.  v.  Nash,  1  Ind.  App.  298;  Chicago,  etc.,  R. 
W.  Co.  v.  Fenn,  supra;  Ohio,  etc.,  R.  W.  Co.  v. 
Craycraft,  5  Ind.  App.  335;  Louisville,  etc.,  R.  W. 
Co.  v.  Ousler,  15  Ind.  App.  232;  Childers  v.  Louisville, 
etc.,  R.  W.  Co.,  12  Ind.  App.  686;  Crum  v.  Conovery 
14  Ind.  App.  264. 
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This  question  was  fully  discussed  in  the  cases 
cited,  and  needs  no  further  consideration  now.  We 
still  adhere  to  the  doctrine  that  the  owner  is  not 
guilty  of  contributory  negligence  when  he  has  se- 
curely enclosed  his  stock  and  they  escape  without  his 
fault. 

The  appellant's  learned  counsel  insist  that  such  a 
rule  is  directly  in  conflict  with  the  case  of  Pittsburg, 
etc.,  R.  W.  Co.  v.  Stuart,  71  Ind.  500.  It  is  true  that 
there  are  expressions  in  that  case  which  are  in  con- 
flict with  our  conclusion.  In  that  case  the  railway 
company  was  charged  with  negligence  in  operating 
its  train.  There  was  no  question  of  the  sufficiency  of 
the  pleadings  before  the  court.  The  court,  however, 
set  out  the  material  allegations  of  the  complaint,  and 
it  was  in  connection  with  these  allegations  that  the 
statements  were  used.  The  cause  was  reversed  on  the 
evidence;  the  court  holding  that  the  company  was  not 
negligent,  and  a  new  trial  was  ordered.  What  was 
said  in  reference  to  the  allegations  of  the  complaint, 
under  such  circumstances,  can  hardly  be  deemed  au- 
thority. If  we  should  be  in  error  in  our  interpreta- 
tion of  that  opinion,  there  is  a  still  later  case  by  the 
Supreme  Court  in  which  this  language  is  used:  "A 
man  who  places  a  horse  in  an  enclosure  securely 
fenced,  is  not  to  be  charged  with  contributory  negli- 
gence because  the  horse  leaps  the  fence  and  escapes, 
unless  it  appears  that  the  horse  was  one  that  ordi- 
nary fences  would  not  confine.  A  land-owner  is  not 
guilty  of  contributory  negligence  if  he  maintains 
fences  that  are  ordinarily  and  reasonably  secure. " 
Dennis  v.  Louisville,  ete.,  R.  R.  Co.,  116  Ind.  42.  The 
cause  from  which  this  quotation  is  taken,  was  re- 
versed for  the  reason  that  the  company  was  not  guilty 
of  negligence  as  shown  by  the  evidence.  The  ques- 
Vol.  15—12 
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tion  of  contributory  negligence  was  one  of  secondary 
consideration.  If  the  defendant  was  not  guilty  of 
negligence,  that  was  an  end  of  the  controversy.  It 
may  be  said  that  the  above  quotation  is  merely  dicta, 
but  if  so  it  has  as  much  weight  as  the  expressions  in 
the  Pittsburg,  etc.,  R.  W.  Co.  v.  Stuart,  supra. 

We  think  our  conclusion  in  this  case  is  not  in  con- 
flict with  any  decision  of  the  Supreme  Court. 

There  are  other  acts  of  negligence  charged  in  the 
complaint  and  found  by  the  verdict,  but  it  is  unneces- 
sary to  consider  them,  as  the  facts  stated  are  sufficient 
to  entitle  the  appellees  to  a  recovery. 

It  is  insisted  that  the  verdict  is  contrary  to  the  evi- 
dence. A  careful  consideration  of  the  record  shows 
that  there  was  some  evidence  fairly  tending  to  sup- 
port all  the  facts  above  set  out. 

It  is  also  insisted  that  neither  paragraph  of  the 
complaint  is  sufficient  to  withstand  appellant's  de- 
murrer for  want  of  facts.  The  first  and  second  are 
unquestionably  good  under  the  rule  laid  down  in  Ohio, 
etc.,  R.  W.  Co.  v.  Craycraft,  supra.  The  third  para- 
graph charged  willfulness,  but  the  verdict  failed  to 
find  any  facts  constituting  willfulness.  It  is  appar- 
ent that  the  verdict  was  not  founded  upon  this  para- 
graph, and  it  is  therefore  immaterial  whether  it  is 
good  or  bad. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Reinhard,  J.,  dissents  for  the  reasons  given  by  him 
in  his  dissenting  opinion  in  the  Nash  case,  cited  in  the 
principal  opinion  in  this  case. 

Filed  May  5,  1896. 


NOVEMBER  TERM,  1895— Vol.  15.         179 


The  Lake  Erie  and  Western  Railroad  Co.  v.  Power. 


No.  1,804. 

The  Lake  Erie  and  Western  Railroad  Co. 

.   v.  Power. 

Railroad. — Agreement  to  Build  and  Maintain  Fences  Along  Right- 
of-Way. — Damages  to  Crops. —  Where  a  railroad  company,  in 
consideration  of  a  grant  of  right-of-way,  agrees  to  build  and  main- 
tain a  good  fence  along  such  right-of-way,  it  will  be  liable  in  dam- 
ages for  loss  of  crops,  occasioned  by  its  failure  to  maintain  such 
right-of-way  fence. 

Same. — Landlord  and  Tenant. — Bight  of  Action. — A  covenant  to 
maintain  a  fence  along  the  right-of-way  of  a  railroad  company  runs 
with  the  land,  and  a  tenant  from  year  to  year  may  recover  for  the 
breach  of  the  covenant  to  the  extent  that  he  has  been  damaged  in 
loss  of  crops  by  the  breach  thereof. 

From  the  Rush  Circuit  Court. 

W.  E.  Hackedorn,  J.  B.  Cockrum,  O.  H.  Punteney 
and  H.  E.  Barrett,  for  appellant. 

B.  L.  Smith  and  C.  Cambern,  for  appellee. 

Davis,  J. — Eveline  Murray  owns,  and  has  owned 
since  1874,  and  perhaps  longer,  eighty  acres  of  farm 
land  in  Rush  county,  Indiana,  the  possession  of  which 
appellee  has  held  continuously,  under  a  parol  lease 
as  tenant  from  year  to  year,  and  for  which  he  has  al- 
ways paid  an  annual  cash  rent  since  1874. 

In  1881  said  Eveline  Murray  granted  the  New 
Castle  &  Rushville  Railroad,  its  successors  and  as- 
signs, the  right-of-way  over  and  across  said  real  estate, 
in  consideration  of  an  agreement  by  the  company 
therein  contained  "to  build  and  maintain  a  good  fence 
on  the  right-of-way  herein  conveyed  immediately  on 
the  completion  of  the  railroad." 
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In  1886,  the  New  Castle  and  Kushville  Railroad 
Company  and  the  Fort  Wayne,  Cincinnati  and  Louis- 
ville Railroad  Company  were  consolidated  under  the 
name  of  the  Fort  Wayne,  Cincinnati  &  Louisville 
Railroad  Company. 

In  1890  the  Fort  Wayne,  Cincinnati  &  Louisville 
Railroad  Company  sold  and  conveyed  all  its  prop- 
erties and  rights  to  the  Lake  Erie  &  Western  Railroad 
Company. 

The  railroad  was  constructed  across  the  lands  in 
question  in  1881,  and  about  the  same  time  the  railroad 
company  built  a  four-wire  barb-wii*e  fence  along  the 
right-of-way  through  the  land.  The  first  winter  after 
the  fence  was  built,  the  water  raised  about  to  the 
top  wire  of  the  fence,  a  distance  of  about  twenty-five 
or  thirty  rods  along  the  fence,  and  the  water  froze 
over,  and  when  the  water  flowed  away  the  ice  settled 
and  tore  the  wire  from  the  fence,  except  not  more 
than  two  wires. 

That  part  of  the  fence  which  was  in  part  torn  down, 
as  above  indicated,  never  was  repaired  by  the  com- 
pany, and  in  1892  and  1894  hogs  entered  said  prem- 
ises through  such  defective  part  of  the  fence  and  de- 
stroyed appellee's  crops. 

The  case  was  tried  in  the  court  below  by  the  Hon. 
John  D.  Miller,  formerly  one  of  the  judges  of  the  Su- 
preme Court,  now  the  judge  of  the  Rush  Circuit  Court, 
who  found  for  appellee,  and  assessed  his  damages  at 
$140.00,  for  which  judgment  was  rendered  against 
appellant. 

The  theory  upon  which  the  action  is  founded,  is  that 
appellee  is  entitled  to  recover  the  damages  to  his 
crops  caused  by  appellant's  failure  to  maintain  the 
fence.  In  other  words,  the  contention  of  counsel  for 
appellee  is  that  the  same  rule  applies  in  behalf  of  ap- 
pellee as  tenant  as  would  have  applied  in  behalf  of 
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the  owner  of  the  field  for  damages  to  her  own  crops, 
if  any  had  been  sustained  by  her  by  reason  of  appel- 
lant's failure  to  maintain  the  fence. 

Counsel  for  appellant  insist  that  "if  appellee  has 
any  remedy  for  the  damage  complained  of,  it  is  not  the 
one  pursued  here  for  two  reasons : 

"1st.  He  cannot  occupy  the  position  of  his  lessor 
in  relation  to  her  covenant  in  the  deed,  unless  he  ob- 
tain from  her  the  fee  in  the  greater  estate,  and  that, 
he  cahnot  obtain  by  a  simple  lease. 

"2d.  Neither  Eveline  Murray,  nor  anyone  claiming 
under  her,  could  maintain  an  action  for  damage  to  the 
crop  by  reason  of  a  failure  to  comply  with  the  cove- 
nant in  the  deed,  under  the  allegation  of  the  complaint 
in  this  cause." 

In  support  of  the  second  proposition,  the  argu- 
ment of  counsel  is  that  unless  the  land-owner  in 
such  case  is  kept  from  building  or  maintaining  the 
fence,  by  the  promise  of  the  railroad  company  that  it 
will  build  or  maintain  the  fence,  he  cannot  recover 
for  damages  to  crops  on  account  of  a  failure  to  build 
or  maintain  the  fence  in  pursuance  of  the  terms  of  the 
contract  In  other  words,  that  the  duty  rests  on  the 
land-owner  to  protect  his  crops  by  building  or  main- 
taining the  fence;  and  that  if  he  has  a  right  of  action, 
it  is  for  the  reasonable  cost  or  value  of  building  or 
maintaining  the  fence;  and  that  he  cannot,  except 
under  the  circumstances  above  suggested,  recover 
damages  to  his  crops  occasioned  by  the  failure  of  the 
company  to  build  or  maintain  the  fence. 

We  are  not  favorably  impressed  with  this  view  of 
the  law.  In  such  cases,  the  value  of  the  crops  de- 
stroyed by  reason  of  the  failure  of  the  company  to 
build  or  maintain  the  fence  in  compliance  with  the 
terms  of  the  contract  may,  in  our  opinion,  be  recov- 
ered.   Louisville,  etc.,  R.  R.  Co.  v.  Sumner,  106  Ind.  55. 
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The  duty  of  the  company  to  build  and  maintain  the 
fence  was  a  continuing  one  running  with  the  land. 
Toledo,  etc.,  R.  R.  Co.  v.  Burgan,  9  Ind.  App.  604.  In 
such  cases,  if  the  failure  of  the  company  to  build  or 
maintain  the  fence  results  in  the  loss  of  crops  or 
pasture  by  the  owner  of  the  land,  such  loss  is  an  ele- 
ment of  damages  for  which  the  owner  may  recover. 
Toledo,  etc.,  R.  R.  Co.  v.  Cosand,  6  Ind.  App.  222. 

In  the  Sumner  case,  supra,  the  Supreme  Court  held 
that  the  rule  for  the  assessment  of  damages  in' such 
cases  was  the  same  as  in  cases  where  the  duty  to  fence 
was  imposed  by  statute,  and  cited  with  approval 
Donald  v.  8t.  Louis,  etc.,  R.  W.  Co.,  44  la.  157,  wherein 
that  court  held  that  the  measure  of  damages  was  the 
value  of  the  crop  destroyed.  Assuming  that  the  land 
owner  in  such  cases  can  not  recover  damages  which 
he  might  have  prevented  by  reasonable  care  (Raridon 
v.  Central  Iowa  R.  TV.  Co.,  19  Am.  and  Eng.  R.  It.  Cas. 
615),  it  is  not  shown,  by  the  evidence  in  this  case,  that 
appellee  might  have  prevented  the  loss,  for  which  he 
seeks  to  recover  in  this  action,  by  reasonable  care. 

The  serious  question  is,  whether  the  appellee  is, 
under  the  circumstances  disclosed  by  the  record,  en- 
titled to  recover  damages  for  loss  of  crops  occasioned 
by  the  failure  of  the  company  to  maintain  the  right- 
of-wav  fence. 

In  the  Burgan  case,  supra,  this  court  assumed  that 
the  tenant  had  the  same  right  of  action,  if  any,  that 
the  land-owner  would  have  had  under  the  same  cir- 
cumstances. See  Thomas  v.  Hannibal,  etc.,  R.  W.  Co., 
82  Mo.  538. 

In  that  case,  however,  it  was  conceded  that  the  ten- 
ant could  recover  if  the  landlord  could  have  recovered 
under  the  same  circumstances.  In  this  case  the  owner 
of  the  fee  was  not  in  possession  of  the  land  when  the 
right-of-way  contract  with  the  railroad  company  was 


NOVEMBER  TERM,  1895— Vol.  15.         183 

The  Lake  Erie  and  Western  Railroad  Co.  v.  Power. 

made.  The  appellee,  as  tenant  from  year  to  year,  has 
always  and  continuously  had  the  possession  of  the 
farm.  Does  the  covenant  to  maintain  the  fence  run 
with  the  land,  under  such  circumstances,  in  favor  of 
the  tenant? 

In  Hoyleman  v.  K.  &  0.  R.  W.  Co.,  33  W.  Va.  489,  it 
was  held,  where  at  the  date  of  the  lease  the  fences 
were  in  bad  condition,  the  tenant  could  not  maintain 
an  action  for  damages  on  such  contract.  It  has  also 
been  held  that  restrictions  in  a  deed,  which  are  cove- 
nants running  with  the  land,  are  effective  against  the 
tenant.    Sutton  v.  Head,  86  Ky.  156. 

The  appellee  is  not  a  grantee  of  the  fee.  The  title 
to  the  land  has  not  vested  in  him.  He  has  only  a  lease- 
hold interest — the  right  to  exclusive  use,  enjoyment 
and  possession  of  the  farm.  This  interest  he  had 
when  the  right-of-way  contract  was  entered  into,  and 
he  has  continuously  held  and  enjoyed  it  ever  since. 

The  lease  under  which  appellee  holds  the  farm  is, 
both  in  contemplation  of  law  and  in  fact,  a  convey- 
ance of  the  premises  to  him  as  a  tenant  from  year  to 
year.  The  covenant  of  appellant  runs  with  the  land; 
and  in  our  opinion  the  appellee,  as  assignee  thereof,  is 
entitled  to  recover  in  this  action  for  the  breach  of  the 
covenant  to  the  extent  that  he  has  been  damaged  by 
reason  of  the  failure  of  appellant  to  maintain  the 
fence.  Woodfall  Landlord  and  Tenant,  pages  2,  148 
and  149.  See  also  Sherman  v.  Fall  River  Iron  Works 
Co.,  79  Am.  Dec.  799;  Suydam  Y.Jones,  25  Am.  Dec.  552. 
The  authorities  cited  are  not  decisive  of  the  question 
here  involved. 

The  agreement  to  maintain  the  fence  is,  as  we  have 
seen,  a  covenant  running  with  the  land.  This  cove- 
nant is  in  the  special  interest  of  the  possessory  title 
to  the  land.  The  appellee  is  the  assignee  of  this  title 
or  interest.    He  was  such  owner  when  the  breach  oc- 
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curred  and  has  sustained  the  damages  by  reason  of 
the  failure  of  the  appellant  to  repair  the  fence.  The 
landlord  has  no  interest  in  the  crops  destroyed  and 
could  maintain  no  action  for  such  damages.  The 
appellee  has  no  right  of  action  against  his  landlord. 

Although  the  question  was  not  discussed  in  the 
Burgan  case,  we  are  disposed,  under  the  circum- 
stances of  this  case,  to  adhere  to  the  rule  there  ap- 
plied, and  therefore  we  are  of  the  opinion  that  no  good 
reason  has  been  shown  for  the  reversal  of  the  judg- 
ment of  tfce  trial  court 

Judgment  affirmed. 

Filed  May  5,  1896. 


No.  1,963. 

Stuart  v.  The  New  Albany  Manufacturing  Co. 

Master  and  Servant. — Assumed  Bisks. — A  servant,  who  is  engaged 
in  work  which  he  was  employed  to  perform,  assumes  those  risks 
which  are  open  and  obvious,  or  which  he  can  discover,  by  the 
exercise  of  ordinary  care. 

Same. — Personal  Injury. — Complaint. —  Obvious  Danger. —  General 
and  Specific  Averments. — An  allegation  in  a  complaint,  by  a  serv- 
ant for  damages,  against  the  master,  that  he  did  not  know  of  the 
defect  in  the  appliance  which  caused  the  injury  complained  of, 
avails  nothing,  where  it  appears,  from  the  facts  pleaded,  that  he 
had  an  equal  opportunity  with  the  master  of  knowing  the  existing 
conditions,  and  could,  by  the  most  casual  observation,  have  seen 
the  defects. 

Same. — Obvious  Danger. — Rule  as  to  Special  Duty. — The  rule  that  a 
servant,  acting  under  specific  orders  of  his  superior,  as  to  the  man- 
ner of  doing  the  work,  does  not  assume  the  risk  incident  to  the  per- 
formance in  that  manner,  does  not  apply,  where  the  danger  is  open 
to  a  person  of  ordinary  prudence  and  intelligence. 
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From  the  Floyd  Circuit  Court 

J.  R.  East,  R.  G.  Miller  and  E.  McCullough,  for  ap- 
pellant. 

W.  H.  H.  Miller,  F.  Winter  and  J.  B.  Elam,  for 
appellee. 

Reixhard,  J. — The  only  question  we  are  required 
to  determine  in  this  case  is,  whether  the  court  com- 
mitted any  error  in  sustaining  the  appellee's  demurrer 
to  the  appellant's  amended  complaint. 

It  is  averred  that  the  appellee  was  an  Indiana  cor- 
poration engaged  in  the  business  of  erecting  stone 
sawmills  with  the  wooden  framework  thereto,  and 
that  on  the  10th  day  of  April,  1895,  it  was  erecting 
in  the  city  of  Bloomington,  Indiana,  a  certain  build- 
ing and  frame  sawmill;  that  one  Martin  Craft  was 
then  in  appellee's  employment  for  the  purpose  of  man- 
aging the  erection  and  construction  of  said  building; 
that,  in  the  construction  of  said  building,  said  appellee 
had  employed  a  number  of  hands  who,  on  said  date, 
were  under  the  direction  and  supervision  of  said 
Craft,  as  aforesaid,  and  among  the  employes  of  the 
appellee  was  Martin  L.  Stuart,  the  appellant,  who,  as 
such  employe,  was  assisting  in  the  construction  of 
said  building  in  obedience  to  the  orders  and  directions 
of  said  Craft;  that  the  appellant  was  inexperienced 
in  carpenter  work,  bridge  building  and  such  work  as 
was  necessary  to  erect  said  building;  that  in  the  con- 
struction of  the  building  it  was  necessary  to  lift  large 
beams,  fifteen  feet  long  and  ten  inches  square,  and 
set  them  on  end  in  grooves  or  tenons  cut  for  that  pur- 
pose, to  do  which'  it  was  necessary  to  nail  a  heavy 
piece  of  scantling  near  the  groove  of  the  sill  against 
which  to  rest  the  lower  end  of  the  beam  while  elevat- 
ing the  other  end,  so  as  to  form  a  brace  sufficiently 
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strong  to  hold  the  lower  end  of  said  beam  in  its  place 
during  the  time  that  said  beam  was  being  raised  to  a 
perpendicular  position  and  set  it  in  place  in  the 
groove;  that,  in  raising  said  beam,  the  work  was  per- 
formed by  other  employes  of  the  appellee  than  the 
appellant,  lifting  the  top  end  gradually  upward  while, 
by  direction  and  orders  of  said  superintendent,  the  ap- 
pellant was  holding  a  crowbar  in  the  groove  in  which 
the  beam  was  to  be  placed ;  that  to  safely  elevate  the 
beam,  as  herein  described,  after  lifting  the  top  end 
above  the  heads  of  the  employes,  "tag  ropes"  were  to 
be  used  by  attaching  them  to  the  top  end  of  said  beam, 
and  slowTly  lifting  the  same  while  the  appellant  was 
lifting  the  lower  end  thereof  in  the  groove  cut  for  it; 
that,  in  the  performance  of  this  work,  the  appellee  was 
careless  and  negligent  in  this — that  it  wholly  failed 
to  nail  on  timbers  or  braces  of  any  kind  of  sufficient 
strength  to  hold  said  beam  from  slipping  and  injuring 
persons  in  the  rear  of  it,  and  further  carelessly  and 
negligently  failed  to  attach  any  ropes  to  said  beam, 
while  lifting  it  above  the  heads  of  employes,  to  steady 
the  same  and  keep  it  .from  slipping  off  the  sill  at  the 
place  of  the  groove,  so  that  in  lifting  said  beam  in  such 
manner  the  place  around  and  about  wThich  appellant 
was  at  work  was  dangerous  and  unsafe,  and  said  beam 
was  in  danger  of  slipping  at  the  bottom  and  injuring 
the  employes,  and  especially  the  appellant,  which 
facts  were  well  known  to  appellee,  or  with  reasonable 
diligence  could  have  been  known  at  and  prior  to  the 
time  of  appellant's  injury  hereinafter  alleged;  that, 
instead  of  putting  a  proper  brace  at  the  bottom 
where  said  beam  was  to  be  placed,  the  said  superin- 
tendent had  caused  to  be  nailed  an  inch  plank  with 
small  wire  nails  in  such  manner  that  the  appellant 
could  not  readily  nor  without  close  inspection  deter- 
mine whether  such  brace  was  sufficiently  strong  to 
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hold  said  beam  or  not,  and  that  working  with  his  head 
down,  closely  watching  the  groove  and  crowbar,  he 
was  unable  to  tell  or  know  whether  the  ropes  had 
been  attached  to  the  other  end  of  such  beam  or  not, 
and  that  at  no  time  in  his  life  had  he  aided  or  assisted 
in  placing  such  a  beam  in  such  a  place;  that  just  a  few 
minutes  prior  to  appellant's  injury,  he  was  ordered  by 
said  superintendent  to  go  at  once  to  the  groove  and 
hold  said  beam  in  with  the  crow  bar;  that  said  inch 
plank  had  been  nailed  to  said  sill  with  the  edge  up- 
ward ;  that  the  length  and  size  of  said  nails  were  hid- 
den from  appellant's  view,  and  he  had  not  sufficient 
time  to  ascertain  the  length,  size  or  number  of  nails 
which  fastened  said  plank,  and  had  no  knowledge 
whatever  of  its  defective  condition  then  or  prior 
thereto,  and  relied  entirely,  as  he  was  compelled  to 
do,  upon  the  orders  and  directions  of  said  Craft  as 
such  superintendent;  that  while  in  the  line  of  his  duty, 
and  while  obeying  a  direct  order  of  said  superin- 
tendent,  he  took  hold  of  a  crowbar,  placed  the  same 
in  a  groove  where  said  beam  was  being  erected,  and 
while  so  doing,  and  by  reason  of  the  carelessness  and 
negligence  of  the  appellant,  said  lower  end  of  said 
beam  suddenly  twisted  around  past  said  crowbar,  tore 
off  said  insufficient  brace,  struck  the  appellant  on  the 
leg  near  the  knee  joint,  and  fractured  and  broke  the 
bones  in  several  places,  rendering  his  leg  entirely  use- 
less, maiming  and  crippling  him  for  life;  all  of  which 
injuries  he  says  he  received  without  any  fault  on  his 
part  whatever,  but  solely  on  account  of  the  negligence 
of  the  appellee,  etc. 

It  seems  that  the  breach  of  duty  here  assigned  is 
two-fold,  viz: 

1.  The  failure  to  have  tag  ropes  on  the  top  end  of 
the  timber  to  be  raised. 

2.  The  failure  to  nail  a  sufficient  brace  on  the  sill 
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near  the  groove  into  which  the  tenon  of  the  upright 
timber  was  to  be  placed. 

It  is  a  most  familiar  rule  of  law  that  it  is  the  duty 
of  the  master  to  provide  his  servant  with  reasonably 
safe  places  and  appliances  in  the  performance  of  the 
work  required  of  such  servant  Blondin  v.  Olitic 
Quarry  Co.,  11  Ind.  App.  339;  Cole  Bros.  v.  Wood,  11 
Ind.  App.  37. 

It  is  not  apparent  how  the  operation  of  raising  the 
post  could  have  been  made  more  secure  by  the  nailing 
of  one  or  more  braces  to  the  sill  near  the  mortise-hole 
or  groove,  so  as  not  to  interfere  with  the  work. 

The  pleader  does  not  seem  to  attach  much  im- 
portance to  that  branch  of  the  charge  which  attempts 
to  make  negligence  out  of  the  failure  to  attach  ropes 
to  the  top  end  of  the  beam.  He  does  not  aver  or  show 
that  such  ropes  were  necessary  to  the  proper  and  safe 
elevation  of  said  stick  of  timber,  or  that  there  was  any 
derrick  or  other  instrument  by  which  the  ropes  could 
have  been  manipulated.  All  that  is  averred  in  this 
connection  is  that  tag  ropes  icere  to  be  used  by  attach- 
ing them  to  the  top  end  of  the  beam  and  slowly  lifting 
the  same  while  the  plaintiff  was  fitting  the  lower  end 
thereof  in  the  groove  cut  for  it.  By  whom  these  ropes 
"were  to  be  used,"  or  to  what  thev  could  have  been 
fastened  or  adjusted,  or  where  the  men  manipulating 
them  could  have  stood,  is  not  shown.  It  is  also 
averred,  as  we  have  seen,  that  "in  raising  said  beam 
the  wrork  was  performed  by  other  employes."  If  we 
assume  that  it  was  the  duty  of  such  "other  employes" 
to  adjust  the  ropes,  and  by  means  thereof  to  lift  the 
top  of  the  post  upward,  this  would  seem  to  be  the 
work  of  fellow-servants,  for  the  omission  of  which,  if 
injury  resulted,  the  master  would  not  be  held  re- 
sponsible. 

Another  rule,  equally  familiar  as  the  one  requiring 
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the  master  to  furnish  his  servant  a  safe  place  to  work, 
is  that  when  a  servant  of  mature  years  and  under- 
standing enters  into  an  employment  which  is  neces- 
sarily hazardous,  he  will  be  presumed  to  have  taken 
all  the  ordinary  risks  incident  to  such  service;  and 
the  fact  that  the  service  is  naturally  a  dangerous  one 
does  not  increase  the  master's  liability,  if  the  injury 
results  from  the  natural  and  ordinary  incidents  of  the 
undertaking. 

If  there  is  a  defect  in  the  machinery  or  appliances, 
that  renders  the  work  of  the  servant  more  hazardous, 
and  that  defect  is  open  and  obvious,  or  can,  by  the  ex- 
ercise of  ordinary  care,  be  discovered  by  the  servant, 
but  is  disregarded,  the  risk  becomes  one  of  the  as- 
sumed risks  of  the  service  and  liability  therefor  is 
waived.  Myers  v.  DePauw  Co.,  138  Ind.  590;  Salem 
Stone,  etc.,  Co.  v.  Griffin,  139  Ind.  141;  Evansville, 
etc.,  R.  R.  Co.  v.  Henderson,  142  Ind.  596  ;  Salem-Bed- 
ford Stone  Co.  v.  Hobbs,  Admr.,  144  Ind.  146 ;  Salem- 
Bedford  Stone  Co.  v.  Hobbs,  Admr.,  11  Ind.  App.  27 ; 
City  of  Lebanon  v.  McCoy,  12  Ind.  App.  500. 

It  is  not  averred  that  the  appellant  was  taken  from 
the  work  for  which  he  was  employed  and  put  in  a 
more  hazardous  situation  by  the  command  of  the  ap- 
pellee or  one  representing  it  On  the  other  hand,  it 
appears  plainly  enough  that  the  appellant  was  em- 
ployed to  assist  in  the  construction  of  the  building, 
that  is  to  say,  in  the  performance  of  the  work  in  which 
he  was  injured.  It  is  true  it  is  stated  that  appellant 
was  inexperienced  in  carpenter  work,  bridge  building, 
and  such  work  as  was  necessarv  to  assist  in  such 
building;  but  is  it  not  shown  that  he  did  not  possess 
his  proper  faculties  or  an  average  degree  of  intelli- 
gence. We  cannot  say  that  the  work  assigned  the  ap- 
pellant was  more  than  common  or  ordinary  labor, 
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such  as  the  appellant  avers  he  was  employed  to  per- 
forin. It  required  no  particular  experience  or  skill  for 
the  appellant  to  hold  the  crowbar  in  the  groove  so  as 
to  keep  the  beam  from  slipping  beyond  it.  This  is 
what  he  says,  in  his  complaint,  he  was  directed  to  do. 
Appellant  must  have  known  that  there  was  at  least 
some  possibility  of  danger  from  the  falling  of  the 
beam.  He  was  therefore  required  to  exercise  his  fac- 
ulties in  observing  such  defects,  if  any  there  were, 
about  the  machinery  or  appliances,  as  were  open  to 
observation.  He  avers  that  he  was  working  with  his 
head  down,  but  it  is  not  apparent  how  this  would  pre- 
vent him  from  knowing  that  there  wrere  no  tag  ropes 
to  the  top  end  of  the  beam,  as  he  must  have  seen  such 
end  before  it  was  lifted  up  from  the  ground.  He  saw 
the  brace  that  was  nailed  to  the  sill.  He  must  have 
known  that  the  upright  timber  would  in  all  probabil- 
ity come  against  it,  else  there  was  no  necessity  for  its 
being  there.  He  knew  the  brace  was  only  an  inch 
plank,  nailed  with  its  edge  to  the  top,  and  that  such  a 
frail  piece  of  wood  thus  fastened  must  in  all  prob- 
ability give  way  to  the  heavy  pressure  of  the  beam  if 
it  came  against  it  with  sufficient  force,  whether  it  was 
fastened  with  small  or  large  nails. 

It  is  true  the  appellant  alleges  in  his  complaint  that 
he  did  not  know  of  the  defect  in  the  brace  or  of  the 
failure  to  use  the  ropes  at  the  top  end  of  the  beam,  but 
notwithstanding  such  averment,  it  is  apparent,  from 
the  facts  pleaded,  we  think,  that  he  had  an  equal  op- 
portunity with  the  appellee  of  knowing* the  existing 
conditions,  and  could,  by  most  casual  observation,  have 
seen  the  defects;  and  where  this  is  the  case  the  general 
averment  must  give  way  to  the  specific.  Meyers  v. 
DePauic  Co.,  supra;  Eransrille,  etc.,  R.  R.  Co.  v.  Duel, 
134  Ind.  156. 

In  Jcnncy  Electric  Light,  etc.,  Co.  v.  Murphy,  115  Ind. 
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566,  Mitchell,  J.,  speaking  for  the  court  in  reference 
to  the  rule  of  the  assumption  of  the  risk  by  the  em- 
ploye, said: 

"What  he  [the  master]  especially  engages  is,  that 
he  will  not  expose  the  employe  to  danger  which  is  not 
obvious,  or  of  which  the  latter  has  no  knowledge  or 
adequate  comprehension,  and  which  is  not  reasonably 
and  fairly  incident  to  and  within  the  ordinary  risks  of 
the  service  which  he  has  undertaken.  There  is  an- 
other equally  well-settled  principle  correlative  to  the 
rules  which  define  the  duties  of  the  employer  which 
holds  the  employe  to  the  assumption  of  all  risks 
naturally  and  reasonably  incident  to  the  service  in 
which  he  embarks,  so  far  as  the  hazards  of  the  service 
are  obvious  and  within  the  apprehension  of  a  person 
of  his  experience  and  understanding.  From  the  appli- 
cation  of  this  principle,  it  follows  that  if  an  employe 
voluntarily,  without  specific  command  as  to  time  and 
manner,  uses  an  obviously  defective  implement,  the 
defect  being  alike  open  to  the  observation  and  within 
the  comprehension  of  the  employer  and  employe,  both 
stand  upon  common  ground,  and  no  recovery  can  be 
had  for  a  resulting  injury.  *  *  *  *  Thus  it  has 
been  well  stated,  'that  an  employe  who  knows,  or  by 
the  exercise  of  ordinary  diligence  could  know,  of  any 
defects  or  imperfections  in  the  things  about  which 
he  is  employed,  and  continues  in  the  service  without 
objection,  and  without  promise  of  change,  is  pre- 
sumed to  have  assumed  all  the  consequences  resulting 
from  such  defects,  and  to  have  waived  all  right  to  re- 
cover for  injuries  caused  thereby.'  " 

In  the  case  of  Rictman  v.  Rtolte,  120  Ind.  314,  the 
plaintiff  was  employed  by  defendants  in  their  mill, 
and,  under  the  direction  of  the  latter,  he  was  engaged 
in  loading  heavy  timber  from  a  wagon  into  a  car  by 
means  of  a  crane  belonging  to  the  defendants,  on 
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which  there  was  an  iron  hook  which  grasped  and  held 
the  timbers.  This  hook  was  worn  and  defective, 
which  the  plaintiff  knew  or  had  the  opportunity  of 
knowing.  While  the  plaintiff  was  engaged,  as  stated, 
a  piece  of  timber  slipped  from  the  grasp  of  the  hook 
and  fell  upon  stnd  injured  him.  The  court  held  that 
on  these  facts  there  could  be  no  recovery.  Judge  Olds, 
who  delivered  the  opinion,  after  quoting  from  the  case 
of  Jennep,  etc.,  Co.  v.  Murphy ,  supra,  observes: 

"The  rule  does  not  go  to  the  extent  of  requiring  the 
employe  to  search  for  latent  defects  in  the  machinery 
or  appliances  furnished  him  for  use,  but  it  does  go  to 
the  extent  that  the  employe  assumes  the  consequences 
resulting  from  such  defects  as  are  patent,  and  such 
as,  by  the  exercise  of  ordinary  diligence,  and  giving 
proper  heed  to  the  things  that  surround  him,  he  would 
discover.  *  *  *  *  The  rule  of  law  we  have 
stated  requires  one  to  exercise  the  faculties  which  he 
possesses,  and  if  there  is  a  patent  defect  in  a  tool  or 
machinery  used  by  him  which  he  can  see  by  looking, 
he  must  look,  and  unless  some  reasonable  excuse  is 
given  he  is  guilty  of  negligence  if  he  does  not  look.  In 
this  case  the  special  findings  show  the  defect  to  be  one 
which  the  appellee  would  have  known  if  he  had  exer- 
cised ordinary  diligence,  and  given  proper  attention 
to  his  business  and  the  things  surrounding  him,  and 
that  he  was  neglectful  of  his  duty  and  of  the  things 
wrhich  surrounded  him,  and  it  was  bv  reason  of  his 
own  negligence  that  he  did  not  know  of  the  defect  in 
the  hook,  and  he  is  chargeable  with  having  known  of 
that  defect." 

In  Brazil  Block  Coal  Co.  v.  Hoodlct,  129  Ind.  327,  the 
court,  in  considering  this  question,  on  page  332,  said: 

"It  is  also  settled  law  that,  notwithstanding  the 
continuing  duty  resting  upon  the  master  to  provide 
for  his  employes  suitable  and  safe  places  and  appli- 


NOVEMBER  TERM,  1895— Vol.  15.         193 

Stuart  v.  The  New  Albany  Manufacturing  Co. 

ances  for  their  work,  the  employe  who  voluntarily 
continues  in  the  master's  service  after  notice  of  de- 
fects in  tools,  machinery,  or  other  appliances  which 
augment  the  danger  of  his  service,  thereby  assumes 
the  risk  as  increased  by  the  defect,  unless  the  master 
expressly  or  impliedly  promises  to  remedy  the  defect" 

The  case  of  Indianapolis,  etc.,  R.  ^Y.  Co.  v.  Watson, 
114  Ind.  20,  is  instructive  upon  this  subject.  In  de- 
livering the  opinion  of  the  court  in  that  case,  Elliott, 
J.,  on  p.  27,  says: 

"The  rule  which  we  regard  as  sound  in  principle 
and  supported  by  authority  may  be  thus  expressed: 
The  employe  who  continues  in  the  service  of  his  em- 
ployer, after  notice  of  a  defect  augmenting  the  danger 
of  the  service,  assumes  the  risk  as  increased  by  the  de- 
fect, unless  the  master  expressly  or  impliedly  prom- 
ises to  remedy  the  defect.  The  promise  of  the  master 
is  the  basis  of  the  exception.  If  the  promise  be  absent 
the  exception  cannot  exist." 

In  the  case  of  Louisville,  etc.,  R.  W.  Co.  v.  San  ford, 
Admr.,  117  Ind.  265,  on  p.  266,  it  was  said  by  El- 
liott, C.  J. : 

"Employes  assume  all  the  ordinary  risks  incident  to 
the  employment,  but  they  assume  no  extraordinary 
risks  caused  by  the  employer's  breach  of  duty,  unless 
they  have  knowledge  of  the  unusual  danger  caused  by 
the  breach  and  voluntarily  continue  in  the  company's 
employment.  If,  with  this  knowledge,  they  do  con- 
tinue, then  the  increased  danger  becomes  an  incident 
of  the  service  which  they  assume  and  for  liability 
from  which  the  master  is  exonerated.  *  *  The  knowl- 
edge of  the  danger  adds  it  as  one  of  the  incidents  of 
the  employment  which  the  employe  assumes.  It  be- 
comes a  danger  which  his  continuance  in  his  master's 
service  makes  an  incident  of  the  service,  and  when  it 

Vol.  144—13 
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takes  this  character  the  master  is  no  longer  bound  to 
answer  for  the  employe's  safety,  so  far  as  it  is  im- 
periled by  the  danger  voluntarily  and  knowingly  as- 
sumed. The  knowledge  in  conjunction  with  the  con- 
tinuance in  the  service,  operates  as  a  waiver  of  the 
right  to  make  the  master  responsible."  After  quot- 
ing from  Beach  on  Contributory  Negligence,  the 
learned  chief -justice  continues:  "This  puts  the  rule 
exonerating  the  master  on  the  true  ground.  He  is  ex- 
onerated because  the  employe  himself  assumes  the 
danger,  as  increased,  and,  as  he  voluntarily  assumes 
it,  the  master  is  relieved.  The  parties  change  posi- 
tions; the  employe  assumes  the  risk  that,  if  it  were 
not  for  his  knowledge,  his  employer  would  be  com- 
pelled to  assume.  The  duty  which  the  employer  is 
under  is  materially  affected  by  the  element  of  knowl- 
edge, and  unless  a  duty  is  shown  of  course  there  can 
be  no  actionable  negligence,  since  a  duty  lies  at  the 
foundation  of  every  right  of  action  grounded  on  the 
negligence  of  a  defendant.  It  must  follow,  in  order 
to  show  a  breach  of  duty  creating  a  cause  of  action 
for  its  breach,  that  it  is  necessary  to  aver  that  the  em- 
ploye was  ignorant  of  the  default  of  the  employer 
which  increased  the  perils  of  the  service." 

In  the  case  of  Rogers  v.  Leyden,  127  Ind.  50,  the  same 
learned  judge,  in  delivering  the  opinion  of  the  court, 
on  page  54,  said : 

"We  do  not  doubt  that  it  [the  instruction]  correctly 
expresses  the  law  as  applied  to  a  case  where  the  ques- 
tion is  one  of  contributory  negligence,  but  here  the 
question  is  not  exclusively  one  of  that  character,  for 
the  material  question  is,  whether  appellee,  having 
knowledge  of  the  danger,  assumed  it  as  one  of  the 
risks  incident  to  his  service.  The  law  upon  this  point 
is  well  settled,  for  it  has  often  been  held  that  where 
the  danger  is  known,  although  it  is  attributable  to  a 
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breach  of  duty  upon  the  part  of  the  employe,  the  em- 
ploye assumes  it  as  one  of  the  risks  of  his  service  if  he 
voluntarily  remains  in  the  employer's  service  after 
he  has  acquired  a  knowledge  of  the  danger.  *  *  An 
exception  to  the  general  rule  exists,  but  exists  only 
when  the  employer  promises  to  take  measures  to  re- 
move the  danger." 

This  court,  in  an  opinion  by  Grumpacker,  J.,  in  the 
case  of  Euansville,  etc.,  R.  R.  Co*  v.  Doan,  3  Ind.  App. 
453,  on  page  455,  said : 

"While  a  servant  does  ordinarilv  assume  all  of  the 
incidental  risks  of  his  employment,  and  those  which 
are  patent  and  within  the  reasonable  range  of  his  ob- 
servation, at  the  same  time  the  master  undertakes  to 
exercise  reasonable  care  and  diligence  to  provide  him 
with  safe  appliances  and  surroundings." 

It  appears,  from  the  averments  of  the  amended 
complaint  under  consideration,  that  appellant,  when 
he  performed  the  work  in  which  he  was  injured,  was 
acting  under  the  orders  and  directions  of  one  Craft, 
the  appellee's  superintendent.  It  is  also  shown,  in  the 
pleading,  that  the  appellant  was  employed  for  the  pur- 
pose of  assisting  in  the  erection  of  the  building. 
There  is  a  line  of  cases  holding  that  where  a  servant 
is  acting  under  the  specific  orders  of  his  superior,  as  to 
the  time,  place,  and  manner  of  doing  the  work,  he  is 
justified  in  obeying  the  orders  of  such  superior,  and 
does  not  assume  the  risk  unless  the  danger  is  so  ap- 
parent that  a  reasonably  prudent  man  would  not  en- 
gage in  the  work. 

The  rule  just  referred  to,  however,  applies  only  to 
cases  where  the  duty  assigned  is  a  special  one,  al- 
though it  may  be  within  the  general  scope  of  the  em- 
ployment Here  it  is  conceded,  by  the  facts  averred, 
that  the  appellant  was  employed  in  the  construction 
of  the  building  and  in  the  work  in  which  he  was  as- 
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sisting.  It  caniiot  well  be  seen  how  the  appellant 
could  have  been  engaged  in  any  special  work,  in  as- 
sisting with  the  erection  of  the  frame,  when  he  had 
undertaken  to  perform  just  such  work,  for  it  must  be 
conceded,  we  think,  that  the  work  referred  to  was  a 
part  of  the  employment  of  the  erecting  and  construc- 
tion of  the  building.  True,  he  says  he  was  neither  a 
carpenter  nor  a  builder,  but  it  required  neither  of 
these  to  discharge  the  duty  to  which  he  says  he  was 
assigned.  But,  at  all  events,  if  he  knew  of  the  danger 
he  cannot  recover. 

The  case  of  Taylor  v.  Evansvillc,  etc.,  R.  R.  Co.,  121 
Ind.  124,  is  a  leading  one  upon  the  doctrine  referred 
to.  There  the  plaintiff  was  ordered  by  the  defendant's 
master  mechanic  to  disconnect  an  equalizer  on  one  of 
defendant's  locomotives,  and  remove  it  from  its  place 
in  order  to  enable  the  master  mechanic  to  examine  it. 
While  thus  engaged  in  the  work  of  removing  the  key 
of  the  equalizer,  under  the  specific  direction  of  the 
master  mechanic,  the  equalizer  was  negligently 
pulled  out  of  its  place  and  fell  upon  the  plaintiff, 
seriously  injuring  him.  The  equalizer  was  a  piece  of 
iron  weighing  two  hundred  pounds,  and  it  was  caused 
to  fall  upon  the  plaintiff  by  the  negligence  of  the 
master  mechanic,  and  without  plaintiff's  fault.  The 
court  said,  on  page  130: 

"It  is  important  to  bear  in  mind  that  the  appellant 
was  performing  a  special  duty  enjoined  upon  him  by 
a  superior  whom  it  was  his  duty  to  obey.  Although 
the  wrork  was  within  the  general  scope  of  his  service, 
nevertheless  he  was  performing  it  under  a  special 
order.  It  was,  therefore,  a  wrong  on  the  part  of  the 
agent  having  the  right  to  order  him  to  do  the  specific 
work  to  increase  the  peril  of  the  service  by  his  own 
negligence.  The  employe  acting  under  the  specific 
order  had  a  right  to  assume,  in  the  absence  of  warning 
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or  notice,  that  his  superior  who  gave  the  order  would 
not,  by  his  own  negligence,  make  the  work  unsafe. 
*  *  We  adhere  firmly  to  the  rule  declared  in  such 
cases  as  Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  supra 
[114  Ind.  20],  and  LouLwille,  etc.,  It.  W.  Co.  v.  Sanford, 
supra  [117  Ind.  2G5],  that  the  employe  assumes 
all  the  risks  incident  to  the  service  he  enters, 
but  we  assert  that  the  rule  does  not  apply  where 
a  superior  agent  representing  the  master,  orders 
the  employe  to  do  a  designated  act,  and  wrhile  the  em- 
ploye is  engaged  in  doing  what  he  was  specially  or- 
dered to  do,  the  superior,  by  act  of  negligence,  causes 
the  employe  to  receive  an  injury.  The  employe  in  en* 
tering  the  service  does  not  assume  a  risk  created  by 
the  negligent  act  of  the  master's  representative  in 
making  unsafe  work  which  he  specially  orders  the 
employe  to  perform." 

It  will  be  seen,  by  reading  the  opinion,  that  the  case 
from  which  we  last  quote  proceeds  upon  the  assump- 
tion that  the  danger  was  not  open  to  the  view  of  the 
plaintiff,  and  also  that  the  negligent  act  was  performed 
by  the  superior  who  gave  the  order  directing  plain- 
tiff to  do  the  act  which  led  to  his  injury,  and  that,  too, 
without  any  warning  or  notice  from  such  superior  to 
the  plaintiff.'  These  facts  readily  distinguish  the  case 
cited  from  the  case  in  hand.  Here,  as  we  have  seen 
from  the  complaint,  there  is  nothing  to  disclose  the 
fact  that  the  superintendent  was  to  blame  for  not 
using  tag  ropes,  nor  is  it  made  to  appear  that  the 
order  of  the  superintendent  placed  the  appellant  in 
anv  more  danger  than  was  obvious  to  anv  ordinarv 
observant  man. 

Judge  Elliott  further  says,  in  the  case  from  which 
we  have  just  quoted:  "Many  of  the  cases  go  much 
further  than  we  do  here,  for  they  assert  that  an  em- 
ploye is  justified  in  obeying  the  orders  of  one  who  has 
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a  right  to  command,  unless  tht  danger  of  obedience  is  so 
apparent  that  a  reasonably  prudent  man  would  not  assume 
the  risk."  All  the  cases  in  this  line,  so  far  as  we  are 
advised,  proceed  upon  the  assumption  that  the  danger 
was  not  open  to  a  person  of  ordinary  prudence  and 
intelligence.  In  the  present  case,  as  we  have  seen,  the 
reverse  is  true. 

In  Brazil  Block  Coal  Co.  v.  Hoodlet9  supra,  it  was 
said  by  McBride,  J.,  speaking  for  the  court:  "When 
a  master  orders  the  servant  to  do  something  which  in- 
volves encountering  a  risk  not  contemplated  in  his 
employment,  although  the  risk  is  equally  open  to  the 
observation  of  both,  it  does  not  necessarily  follow 
that  the  servant  either  assumes  the  increased  risk,  or 
is  negligent  in  obeying  the  order.  If  the  apparent 
danger  is  such  that  a  man  of  ordinary  prudence  would 
not  take  the  risk,  the  servant  acts  at  his  peril.  But 
unless  the  apparent  danger  is  such  as  to  deter  a  man 
of  ordinary  prudence  from  encountering  it,  the  serv- 
ant will  not  be  compelled  to  abandon  the  service  or 
to  assume  all  additional  risk,  but  may  obey  the  order 
using  care  in  proportion  to  the  risk  apparently  as- 
sumed, and  if  he  is  injured  the  master  must  respond 
in  damages." 

An  authority  of  high  standing  says:  "If,  therefore, 
the  master  orders  the  servant  into  a  situation  of 
danger,  and  he  obeys,  and  is  thereby  injured,  the  law 
will  not  deny  him  a  remedy  against  the  master  on  the 
ground  of  contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would  have  en- 
tered into  it,  even  where,  like  the  servant,  he  were  not 
entirely  free  to  choose."     2  Thompson  Negl.  975. 

Says  Judge  Cooley:  "It  has  been  often — and  very 
justly — remarked  that  a  man  may  decline  any  excep- 
tionally dangerous  employment,  but  if  he  voluntarily 
engages  in  it,  he  should  not  complain  because  it  is 
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dangerous.  Nevertheless,  where  one  has  entered 
upon  the  employment  and  assumed  the  incidental 
risks,  it  is  not  reasonable  to  hold  that  other  risks, 
which  he  is  directed  by  the  master  to  assume,  are  to 
be  left  to  rest  upon  his  shoulders,  merely  because  he 
did  not  take  upon  himself  the  responsibility  of  throw- 
ing up  the  employment  instead  of  obeying  the  order." 
Cooley  Torts,  Marg.  p.  *55  See  also  Cincinnati,  etc., 
B.  W.  Co.  v.  Long,  118  Ind.  579;  Pennsylvania,  etc., 
B.  B.  Co.  v.  (JShoughnessy,  122  Ind.  588 ;  Noll  v. 
Louisville,  etc.,  B.  B.  Co.,  129  Ind.  260;  Coombs  v. 
New  Bedford,  etc.,  Co.,  102  Mass.  572;  Ooodfellow  v. 
Boston,  etc.,  B.  B.  Co.,  106  Mass.  461 ;  Haley  v.  Case, 
142  Mass.  316 ;  Crowley  v.  Burlington,  etc.,  B.  W.  Co., 
65  la.  658;  Abel,  Exx.,  v.  President,  etc.,  Canal  Co., 
103  N.  Y.  581;  Beagan  v.  St.  Louis,  etc.,  B.  W. 
Co.,  93  Mo.  348;  Lewis  v.  Seifert,  116  Pa.  St.  628. 

The  court  did  not  err  in  sustaining  the  demurrer. 

Judgment  affirmed. 

Filed  May  5,  1896. 


No.  1,973. 

Fourthman,  Executor,  v.  Fourthman. 

Husband  and  Wife. — Statute  of  Limitations. — The  statute  of  limi- 
tations does  not  run  against  a  married  woman,  as  affecting  a  note 
due  to  her  from  her  husband,  during  the  time  of  her  marriage  to 
and  cohabitation  with  her  said  husband,  and  such  period  is  to  be 
excluded  from  calculation,  in  determining  whether  or  not  the  claim 
is  barred. 

Evidence.—  Sufficiency  Of. — An  assignment  of  error,  seeking  to  pre- 
sent the  sufficiency  of  evidence,  and  the  correctness  of  the  amount 
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of  the  recovery,  authorizes  the  court  to  determine,  from  the  evi- 
dence, whether  there  is  any  which  fairly  supports  the  verdict  for 
the  sum  allowed. 

From  the  Spencer  Circuit  Court 

H.  Kramer,  F.  A.  Heming,  Jr. ,  and  W.  L.  May,  for 
appellant. 

E.  M.  Swan,  for  appellee. 

Gavin,  C.  J. — Appellee  recovered  judgment  against 
appellant  for  moneys  due  her  from  his  testator,  her 
husband,  and  for  the  $500.00  allowed  her  by  law. 

As  to  the  moneys  due  from  the  deceased  husband, 
the  statute  of  limitations  constitutes  the  defense  re- 
lied on.  The  question  we  are  called  upon  to  deter- 
mine is  this:  Before  marriage  the  wife  loaned  the 
husband  money,  taking  his  note  therefor.  After- 
wards and  before  the  notes  were  barred  by  the  statute, 
but  subsequent  to  their  maturity,  the  parties  were 
married  and  lived  together  as  husband  and  wife  until 
his  death.  By  this  time  the  period  of  limitation  fixed 
by  the  statute  had  long  since  expired.  Did  the  statute 
run  against  her  during  the  marriage?  If  not,  the 
claim  is  enforcible,  otherwise  it  is  not. 

Under  our  statute,  prior  to  the  revision  of  1881,  cov- 
erture, like  infancy,  constituted  a  legal  disability.  The 
statute  of  limitations,  however,  began  to  run  when- 
ever the  cause  of  action  accrued,  whether  the  party 
was  under  legal  disability  or  not;  but  by  virtue  of  ex- 
press provision  of  the  statute,  to  him  who  was  under 
disabilitv,when  the  cause  of  action  accrued,  two  vears 
were  allowed  within  which  to  bring  the  action,  after 
its  removal.  King  v.  Carmichael,  136  Ind.  20;  Ilvrff  v. 
Griggs,  121  Ind.  471 ;  2,  K.  S.  1876,  p.  126,  section  215; 
R.  S.  1881,  section  296  (It.  S.  1894,  section  297). 

Since  the  code  of  1881,  married  women  have  not 
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been  included  in  the  statutory  definition  of  "persons 
under  legal  disabilities,"  and  it  has  been  settled  that  a 
married  woman  is  no  longer  to  be  regarded  as  under 
legal  disabilities  in  the  sense  in  which  that  phrase 
is  used  in  the  saving  clause  of  the  statute,  which 
gives  such  persons  two  years  additional  within  which 
to  bring  their  actions.  Rosa  v.  Prather,  103  Ind.  191; 
City  of  Indianapolis  v.  Patterson,  112  Ind,  344;  Sedicick 
v.  Rittcr,  128  Ind.  209. 

It  is  also  true  that  even  had  she  continued  under 
the  statutory  disability,  appellee  would  not  have  been 
brought  within  the  saving  clause  by  reason  of  her 
marriage,  because  she  was  not  covert  when  the  debt 
matured. 

Appellee's  rights  then  are  clearly  not  preserved  by 
virtue  of  any  exception  in  the  statute.  If  her 
rights  are  to  be  saved,  it  must  be  by  reason  of  the 
special  and  peculiar  relationship  existing  between  the 
parties — that  of  husband  and  wife. 

Appellant's  learned  counsel  insist  that,  under  our 
married  women's  enabling  act,  the  legal  unity  of  hus- 
band and  wife  has  become  an  exploded  fiction,  to 
which  resort  may  not  be  had  to  preserve  that  which 
would  otherwise  be  lost 

Our  decisions,  however,  are  to  the  contrary,  and 
establish  the  law  to  be,  in  this  State,  that  this  unity 
of  husband  and  wife  does  continue  for  some  purposes; 
although  equity  will  take  cognizance  of  some  of  their 
business  dealing  with  each  other,  and  compel  each 
to  do  that  which  is  fair  and  right.  Barnett  v.  Harsli- 
barger,  105  Ind.  410;  Ilarrdl  v.  Harrcll,  117  Ind.  94; 
ComstocJc  v.  Coon,  135  Ind.  640. 

Both  the  Supreme  Court  and  this  court  have  de- 
cided that  the  statute  of  limitations  does  not  run  as 
between  husband  and  wife.    Barnett  v.  Harshbarger, 
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supra;  Dice  v.  Irvin,  110  Ind.  561;  Parrett,  Admr.,  v. 
Palmer,  Admr.,  8  Ind.  App.  356. 

The  question  is  very  fully  and  ably  discussed  by 
Judge  Elliott  in  the  Barnett  case,  and  the  conclusion 
is  there  reached  that  although  the  enabling  acts  have 
removed  the  principal  portion  of  a  married  woman's 
disabilities,  yet  the  law  still  recognizes  that  the  hus- 
band and  wife  are  for  some  purposes  one,  and  that  it 
is  not  in  harmony  with  the  spirit  of  our  institutions 
to  require  the  unity  of  the  family  to  be  disturbed  and 
its  concord  to  be  marred,  by  compelling  the  spouse  to 
assert  her  rights  against  her  consort  in  a  court  of  law 
or  else  be  debarred  by  lapse  of  time  from  recovering 
her  own. 

This  holding  is  in  accord  with  the  views  announced 
in  other  jurisdictions.  Alpaugh  v.  Wilson  (N.  J,),  28 
Atl.  Eep.  722 ;  Second  Nafl  Bank  v.  Merrill,  etc., 
Works  (Wis.),  50  N.  W.  Eep.  505;  Burnham  v.  Mc- 
Michael  (Tex.  Civ.  App.),  26  S.  W.  Rep.  887. 

The  New  Jersey  and  Wisconsin  decisions  cited  re- 
fer to  and  approve  the  Barnett  case,  while  the  Wis- 
consin case  is  similiar  to  this  in  hand,  in  that  the  debt 
accrued  before  the  marriage. 

There  is  nothing  in  Kennedy  v.  Warnica,  136  Ind.  161, 
to  authorize  us  to  hold  that  the  Supreme  Court  in- 
tended to  overrule  the  decisions  to  which  we  have  re- 
ferred. Evidently  the  matters  herein  decided  and 
herein  involved  were  not,  in  the  Warnica  case,  pre- 
sented to  the  court  nor  passed  upon  by  it. 

Our  conclusion  is  that  the  statute  of  limitations  did 
not  run  against  appellee,  during  the  time  of  her  mar- 
riage to  and  cohabitation  with  her  husband,  and  such 
period  is  to  be  excluded  from  calculation  in  determin- 
ing whether  or  not  the  claim  is  barred. 

Counsel  question  the  correctness  of  the  jury's  al- 
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lowance  of  appellee's  $500.00  claim.  The  jury  was,  by 
the  court,  directed  to  find,  as  to  this,  in  her  favor.  The 
giving  of  this  instruction  is  not  assigned  as  a  cause 
for  new  trial.  The  only  reasons  for  a  new  trial  are 
those  which  seek  to  present  the  sufficiency  of  the  evi- 
dence and  the  correctness  of  the  amount  of  the  re- 
covery. These  only  authorize  us  to  determine,  from  the 
entire  evidence,  whether  there  is  any  evidence  which 
fairly  supports  the  verdict  for  the  sum  allowed, 
$699.00.  Ruber  v.  Beck,  6  Ind.  App.  484.  We  are  of 
opinion  that  this  sum  might  have  been  properly  al- 
lowed, even  though  the  $500.00  claim  had  been  re- 
jected. 

Judgment  affirmed. 

Reinhakd,  J.,  did  not  participate. 

Filed  May  5,  1S96. 


No.  1,664. 

The  Baltimore  and  Ohio  Railroad  Co.  v.  Tal- 
mage, Administrator. 

Railroad. — Contributory  Negligence. — Personal  Injury  at  Highway 
Crossing.  —  One  who  approaches  a  highway  and  railroad  cross- 
ing, has  no  right  to  assume,  from  the  fact  that  a  railroad  engine 
has  just  crossed  the  highway,  that  a  train  will  not  follow  in  the 
space  of  one  minute;  and  if,  acting  on  such  assumption,  she  ap- 
proaches the  crossing  without  looking  or  listening,  and  is  injured 
by  a  following  train,  when,  if  she  had  looked,  she  could  have  seen 
the  approaching  train  at  any  point  within  160  feet  of  the  crossing, 
she  is  guilty  of  contributory  negligence. 

From  the  Porter  Circuit  Court. 

W.  H.  Dowdell  and  J.  H.  Collins,  for  appellant. 
E.  D.  CrumpacJcer  and  O.  Crumpacker,  for  appellee. 
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Davis,  J. — The  appellee  recovered  judgment  in  the 
court  below  for  $1,975.00.  Assuming,  without  decid- 
ing, that  appellant  is  shown  to  have  been  guilty  of  ac- 
tionable negligence  in  running  the  passenger  train 
so  close  upon  the  engine,  at  a  speed  of  forty  miles  per 
hour,  which  was  the  proximate  cause  of  the  death  of 
said  Yound,  the  appellant  insists  that  the  undisputed 
evidence  clearly  shows  that  negligence  on  the  part  of 
the  decedent  contributed  to  her  own  injury. 

The  material  facts  on  this  question,  considered  most 
favorably  in  behalf  of  the  appellee,  are  substantially 
as  follows: 

At  about  one-half  mile  east  of  a  station  called 
Alida,  in  Porter  county,  the  appellant's  railroad 
crosses  a  highway.  The  railroad  runs  due  east  and 
west,  and  the  highway  north  and  south,  and  cross  each 
other  at  right  angles.  On  the  north  of  the  railroad 
and  west  of  the-highway,  the  view  to  the  west,  on  the 
day  of  the  injury,  was  obstructed  by  a  high  hedge 
fence,  a  barn  and  a  house,  the  east  side  of  which  stood 
within  sixty  feet  of  the  railroad  track,  and  by  a  train 
of  freight  cars  which  stood  upon  a  side  track,  which 
side  track  came  within  about  seventy-five  feet  of  the 
crossing.  On  the  highway,  eighty  rods  north  of  the 
railroad  and  from  thence  to  the  crossing,  the  view  to 
the  east  from  the  highway,  at  all  points,  was  unob- 
structed, and  an  approaching  train  from  the  east  could 
be  seen  for  a  distance  of  two  miles.  On  the  25th  day 
of  October,  1892,  the  deceased  was  traveling  on  the 
highway  going  south.  She  was  in  a  top  buggy  drawn 
by  a  single  horse.  At  about  5  o'clock  in  the  afternoon 
of  said  day,  she  approached  the  crossing.  The  weather 
was  cloudv  and  mistv  and  considerable  wind  was 
blowing  from  the  southwest  at  the  time.  The  top  of 
the  buggy  was  raised  and  the  side  curtains  were 
drawn  to  protect  her  from  the  rain  and  wind.    When 
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she  approached  within  160  feet  of  the  track,  a  loco- 
motive, in  charge  of  appellant's  servants,  passed  over 
the  crossing  at  the  rate  of  about  thirty-five  miles  per 
hour,  running  from  the  east  to  the  west  A  passenger 
train  was  following  the  engine,  running  at  about  the 
rate  of  forty  miles  per  hour  and  not  less  than  one-half 
mile  behind  the  engine.  After  the  engine  passed  over 
the  crossing,  and  without  looking  towards  the  east, 
the  decedent  drove  along  the  highway  in  a  walk  upon 
the  crossing,  where  she  was  struck  by  the  engine 
drawing  the  passenger  train,  and  killed.  There 
was  an  interval  of  one  minute  between  the  engine  and 
the  train.  It  is  conceded  that  said  decedent  had  her 
faculties  of  seeing  and  hearing  unimpaired;  and  she 
was  familiar  with  said  crossing  and  surroundings;  and 
that  had  she  looked  to  the  east  at  any  time  after  the 
first  locomotive  passed  she  would  have  seen  the  train 
approaching. 

The  general  rule  applicable  to  crossing  cases  and 
the  exceptions  thereto  are  fully  discussed  by  Judge 
Gavin  in  the  Grand  Rapids,  etc..  It.  It.  Co.  v.  Cox,  8  Ind. 
App.  29. 

In  that  case  both  the  road  and  the  railroad  ran 
through  cuts,  so  that  the  approaching  train  could  not 
have  been  seen  by  Cox,  if  he  had  looked  in  that  direc- 
tion, until  he  was  within  thirty-five  feet  of  the  track. 
When  he  could  have  first  seen  the  the  train,  it  was  less 
than  120  feet  distant.  There  was  then  less  than  four 
seconds  of  time,  before  the  collision,  in  which  he  could 
have  seen  the  approaching  train,  if  he  had  looked 
in  that  direction.  In  fact,  he  did  look  in  that  direc- 
tion, when  he  was  within  ten  feet  of  the  track,  and 
saw  the  train,  then  within  fifty  or  sixty  feet  of  the 
crossing. 

In  this  case  the  decedent  could  have  seen  the  train 
when  she  was  more  than  one  hundred  and  sixty  feet 
from  the  track,  and  could  have  seen  it  at  any  time 
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thereafter  before  she  reached  the  crossing,  if  she  had 
once  looked  in  that  direction.  The  train  was  not  less 
than  one-half  mile  distant  when  the  engine  crossed 
the  highway,  and  there  was  fully  one  minute  of  time, 
as  found  by  the  jury,  after  the  engine  crossed  the 
highway,  in  which  she  couM  certainly  have  seen  the 
train,  if  she  had  at  any  point  looked  in  that  direc- 
tion. In  fact,  as  we  understand  the  evidence,  it  clearly 
appears  that  a  person  on  the  highway,  eighty  rods 
north  of  the  crossing,  and  thence  all  the  way  to  the 
crossing,  could  see  the  train  coming  from  the  east  for 
two  miles,  so  that  the  decedent,  at  any  time  after  the 
train  came  within  two  miles'  of  the  crossing,  could 
have  seen  it,  if,  at  any  point  on  the  highway,  within 
eighty  rods  of  the  crossing,  she  had  looked  in  the  di- 
rection of  the  approaching  train.  At  any  time  after 
the  engine  came  within  a  mile  of  the  crossing  she 
could  have  seen  both  the  engine  and  the  train  if  she 
had  looked  in  that  direction.  When  the  first  engine 
whistled  for  the  crossing,  the  passenger  train,  which 
was  a  half  mile  behind  it,  was  evidently  within  the 
range  of  her  vision  if  she  had  looked  in  that  direction. 

The  exception  to  the  general  rule,  stated  in  the  Cox 
case,  has  been  recognized  by  the  Supreme  Court  in 
other  cases.  Smith  v.  Wabash,  etc.,  R.  W.  Co.,  141 
Ind.  92;  Olsen  v.  Lake  Shore,  etc.,  R.  W.  Co.,  143 
Ind.  405  (32  L.  R.  A.  149);  Miller  v.  Terre  Haute,  etc., 
R.  W.  Co.,  144  Ind.  323. 

See  concurring  opinion  of  the  writer  in  Shirk  v.  Wa- 
bash R.  W.  Co.,  and  authorities  there  cited,  14  Ind. 
App.  126. 

In  all  these  cases,  however,  the  rule  is  recognized 
that  the  negligence  of  the  company  does  not  excuse 
the  traveler  approaching  a  railroad  crossing,  from  ex- 
ercising ordinary  care. 

The  question  is,  as  to  what  constitutes  ordinary 
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care  under  the  circumstances  of  each  particular  case. 

It  is  conceded  that  if  different  inferences  may  rea- 
sonably be  drawn  from  the  circumstances  in  a  given 
case,  the  question  of  contributory  negligence  is  for  the 
jury. 

The  sole  and  only  thing  done  by  the  company  in  this 
case,  from  which  the  inference  can  be  drawn  that  the 
decedent  was  misled  by  the  company  in  her  attempt 
to  cross  the  railroad,  at  the  time  she  was  hurt,  is 
the  fact  that  there  was  only  an  interval  of  one  minute 
after  the  engine  crossed  the  highway,  before  the 
train  reached  the  crossing.  It  is  not  claimed  that  she 
was  in  any  manner  misled  or  deceived  by  the  rate  of 
speed  of  the  train.  All  that  can  be  claimed  for  her 
on  this  branch  of  the  case  is  that  she  had  the  right 
to  rely  on  the  presumption  that  no  train  would  follow 
the  engine  within  one  minute  after  the  engine 
crossed  the  highway.  The  negligence,  if  any,  on 
the  part  of  the  company,  consists  in  running  the 
train  so  close  upon  the  engine.  No  statute  or  ordi- 
nance was  being  violated  by  the  company.  All  the 
statutory  signals  were  duly  given  by  both  the  engine 
and  the  passenger  train.  Others,  not  more  favorably 
located,  heard  the  signals  and  saw  the  train  in  ample 
time  for  Mrs.  Yound  to  have  avoided  the  collision. 

Are  the  circumstances  in  this  case  such  as  to  war- 
rant the  inference  by  the  jury  that  she  was  in  the  ex- 
ercise of  due  care  in  attempting  to  cross  the  railroad 
without  looking  toward  the  east? 

It  is  true,  that  if  the  facts  and  circumstances  under 
which  the  traveler  approaches  the  crossing  are  such 
as  are  reasonably  calculated  to  mislead  him,  and  such 
as  would  naturally  create  in  his  mind  a  sense  of  se- 
curity and  a  belief  that  there  is  no  danger,  to  such  an 
extent  that  a  man  of  prudence  would  ordinarily  act 
upon  such  belief,  the  reason  for  the  rule  which  re- 
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quires  him  to  look  and  listen  both  ways,  fails.  He  is, 
under,  such  circumstaneesr  entitled  to  the  application 
of  the  exception  to  the  general  rule  recognized  in  the 
Cox  case. 

This  exception  cannot  be  extended  beyond  reason- 
able limitations.  It  cannot  relieve  the  traveler  from 
the  exercise  of  due  care.  It  only  lessens  the  quantum 
of  care  required  by  the  general  rule.  The  fact  that 
the  decedent  in  this  case  may  have  believed  that  no 
train  would  follow  within  one  minute  after  the  engine, 
did  not  entirely  relieve  her  from  the  exercise  of  care 
in  approaching  the  crossing.  The  question  remains, 
what  was  ordinary  care  under  the  surrounding  cir- 
cumstances? Had  she  the  right,  simply  because  the 
engine  crossed  the  highway,  to  believe  that  there  was 
thereafter  no  danger  incident  to  crossing  the  rail- 
road track?  Did  the  fact  that  she  may  have  appre- 
hended that  the  freight  train  standing  on  the  switch 
might  at  once  move  east  on  the  main  track  (although 
this  apprehension  was  unfounded)  across  the  highway, 
justify  her  in  giving  her  constant  and  exclusive  atten- 
tion to  the  west?  Are  the  circumstances  such  as  to  ex- 
cuse her  entirely  from  looking  east  at  any  time  after 
the  passenger  train  came  in  sight?  If,  after  the  pass- 
ing of  the  engine,  the  time  in  which  she  could  have 
seen  the  approaching  train  from  the  east  had  been 
briefer,  the  distance  over  which  she  traveled  before 
reaching  the  crossing  shorter,  or  the  view  obscured, 
as  in  the  Cox  case,  the  question  would  have  been  for 
determination  by  the  jury.  It  should  be  remembered, 
however,  that  the  country  was  level  and  that  there 
was  nothing  to  obstruct  her  view  of  the  approaching 
train  at  any  point,  at  any  time,  after  the  engine 
crossed  the  highway,  or  for  sometime  before  the  en- 
gine crossed  the  highway.  After  the  engine  crossed 
the   highway,   she   continued   to   drive  in   a  walk, 
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for  the  space  of  one  minute  and  for  a  distance  of  one 
hundred  and  sixty  feet,  and,  therefore,  can  it  be 
said  that  she  was  suddenly  put  in  such  peril  by  the 
approaching  train  as  caused  her,  while  acting  under 
the  impulse  of  apparently  well-grounded  fear, 
to  drive  upon  the  track  in  an  effort  to  escape 
from  danger?  Pittsburgh,  etc.,  R.  W.  Co.  v.  Burton, 
Admr.,  139  Ind.  357,  370;  Chicago,  etc.,  R.  R.  Co.  v.  But- 
ler,  10  Ind.  App.  244,  253 ;  Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  305;  Chicago,  etc.,  R.  W.  Co.  v. 
Hedges,  Admx.,  118  Ind.  5. 

The  whole  question  resolves  itself  into  this:  Had 
she  the  right,  under  the  circumstances,  to  assume  that 
no  train  would  follow  the  engine  until  after  the  ex- 
piration of  one  minute  from  the  time  it  crossed  the 
highway,  and  to  act  on  that  belief  or  assumption  with- 
out looking  toward  the  east,  either  before  or  after 
the  engine  crossed  the  highway? 

If  the  jury  had  the  right,  under  the  circumstances, 
to  draw  the  inference  that,  in  the  exercise  of  due  care, 
she  was  not  required  to  look  or  listen  for  the  approach 
of  a  train  from  the  east,  the  court  cannot  interfere 
with  their  verdict  on  this  question.  If,  on  the  other 
hand,  the  only  inference  that  can  reasonably  be 
drawn  from  the  undisputed  facts  is,  that  she  was  not 
in  the  exercise  of  due  care  when  she  wholly  failed, 
after  the  engine  crossed  the  highway,  or  after  the 
train  came  in  sight,  to  look  or  listen  in  that  direction, 
the  judgment  of  the  trial  court  will  have  to  be  re- 
versed. 

It  is  conceded  that,  if  she  had  looked  in  that  direc- 
tion, she  would  have  seen  the  approaching  train  in 
time  to  have  avoided  the  injury.  The  contention  is 
that  she  was  misled,  by  the  act  of  the  company  in  run- 
ning the  passenger  train  so  close  upon  the  engine,  and 
Vol.  15—14 
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that,  by  reason  of  this  fact,  the  jury  was  warranted  in 
drawing  the  inference  that  she  was  in  the  exercise  of 
due  care,  although  she  did  not,  at  any  time,  look  in 
that  direction. 

Assuming  that  she  had  the  right,  within  reasonable 
limits,  to  act  upon  the  presumption  that  the  com- 
pany would  not  run  a  train  so  close  upon  the  engine, 
she  had  no  right,  in  our  opiitfon,  to  wholly  omit  to  use 
her  sense  of  sight,  and  rely  entirely  upon  such  pre- 
sumption. She  should  have  used  such  opportunities 
as  the  situation  afforded,  to  look  as  well  as  to  listen, 
and  the  question  is  whether  the  space  over  which  she 
traveled,  was  so  short  and  the  time  so  brief,  after  the 
train  came  within  the  range  of  her  vision,  as  to  entitle 
the  appellee  to  submit  the  question  of  contributory 
negligence  to  the  jury,  when  it  is  conceded  that  she 
did  not  at  any  time  look  to  the  east. 

In  the  Harrington  case,  the  Supreme  Court  held  that 
where  it  appeared  that  she  looked  north,  when  within 
thirty-seven  feet  of  the  track,  but  saw  no  approaching 
train,  and  then,  without  again  looking  in  that  direc- 
tion, proceeded  to  cross  the  railroad  track,  and  was 
struck  by  an  engine  from  the  north,  the  question  of 
contributory  negligence  was  a  question  for  the  jury. 
Cleveland,  etc.,  R.  W.  Co.  v.  Harrington,  131  Ind. 
426. 

In  the  Mann  case,  where  it  appeared  that  he  looked 
east,  when  within  250  feet  of  the  track,  but  saw  no  ap- 
proaching train,  and  then,  without  looking  in  that 
direction,  proceeded  to  cross  the  railroad  track  and 
was  struck  by  an  engine  from  the  east,  the  Supreme 
Court  held  that  the  court  would  adjudge,  as  a  matter 
of  law,  that  he  was  guilty  of  contributory  negligence. 
Mann  v.  Belt  R.  R.,  etc.,  Co.,  128  Ind.  138.  See  also 
Cincinnati,  etc.,  R.  W.  Co.  v.  Grames,  136  Ind.  39; 
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Cincinnati,  etc.,  R.  W.  Co.  v.  Duncan,  Admr.,  143 
Ind.  524. 

In  neither  of  these  cases  was  the  precise  question 
we  are  here  considering  involved.  They  are  cited  in 
support  of  the  proposition  that  in  some  cases  the 
question  of  contributory  negligence  is  for  the  court, 
and  in  others  for  the  jury.  The  Harrington  and  Mann 
cases  are  similar,  except  as  to  the  time  that  elapsed 
and  the  distance  that  was  traveled  after  the  traveler, 
in  the  respective  cases,  looked  in  the  direction  of  the 
approaching  train,  before  the  injury.  This  case  and 
the  Cox  case  are  simliar  except  as  to  the  time,  dis- 
tance and  obstructions.  In  the  Cox  case,  the  time  was 
four  seconds,  during  which  there  was  no  obstruction, 
after  first  train  crossed  the  highway.  In  this  case,  the 
time  was  one  minute  after  the  engine  crossed  the 
highway,  and  there  was  no  obstruction.  In  the  Cox 
case,  the  distance  was  thirty-five  feet  In  this  case, 
the  distance  was  160  feet.  In  the  Cox  case,  the  high- 
way and  railroad  both  ran  through  cuts  so  that  the 
approaching  train  could  not  be  seen  until  plaintiff 
was  within  thirty-five  feet  of  the  crossing.  In  this  case, 
there  was  no  obstruction,  and  the  approaching  train 
could  be  seen  all  the  time  after  decedent  came  within 
eighty  rods  and  the  train  within  two  miles  of  the 
crossing.  In  the  Cox  case,  one  train  followed  another 
train  without  giving  the  statutory  signals,  with  an 
interval  of  only  twelve  seconds  between  them.  In  this 
case,  a  train  giving  the  statutory  signals  followed  an 
engine  entering  a  station,  with  an  interval  of  fully  one 
minute  between  them. 

We  reaffirm  the  principle  on  which  the  Cox  case  is 
decided,  and  fully  approve  of  that  decision,  but  in  our 
opinion  there  are  material,  strong  and  clear  distinc- 
tions between  that  case  and  this.  In  this  case,  the  in- 
jured party  had  ample  time  and  opportunity  to  look 
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in  both  directions,  after  as  well  as  before  the  en- 
gine crossed  the  highway,  and  before  she  came 
into  dangerous  proximity  to  the  railroad.  The  engine 
which  crossed  the  highway  in  front  of  her  was  ap- 
proaching the  station,  and  no  train  or  car  was  at- 
tached thereto.  The  distance  she  was  from  the  track; 
the  rate  of  speed  at  which  she  was  going;  the  fact  that 
the  engine  wras  alone;  her  unobstructed  view  of  the 
railroad  to  the  east,  in  connection  with  all  the  sur- 
rounding circumstances,  would  have  suggested  to  her 
that,  in  the  exercise  of  ordinary  care,  she  should  have 
looked,  at  least  once,  in  the  direction  from  which  the 
engine  came,  after,  if  riot  before  it  crossed  the  high- 
way, to  see  whether  it  had  become  detached  from  or 
was  being  followed  by  a  train. 

The  presence  of  an  engine  on  a  railroad  does  not  or- 
dinarily lead  to  the  inference  that  there  is  no  train  or 
car  to  which  it  belongs,  or  another  train  following 
it  in  the  near  vicinity.  If  a  lone  engine  approaching 
a  station  is  unusual,  the  greater  reason  would  exist 
why  the  traveler,  who  knew  that  it  was  unusual, 
should  exercise  ordinary  care  in  approaching  the 
crossing,  on  account  of  such  circumstances.  The  de- 
cedent had  lived  for  twenty  years  within  250  feet  of 
the  railroad.  She  was  familiar  with  the  crossing,  and 
passed  over  it  frequently.  In  any  view  that  may  be 
taken  of  the  clear  and  undisputed  facts  and  circum- 
stances in  this  case,  it  appears  to  us  that  the  court 
should  have  adjudged,  as  a  matter  of  law,  that  the 
decedent  was  not  in  the  exercise  of  due  care  at  the 
time  she  was  injured.  On  the  contrary,  it  occurs  to  us 
that  slight  care  on  her  part  would  have  enabled  her  to 
avoid  the  collision. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  March  6,  1896. 
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Concurring  Opinion. 

Ross,  J. — In  this  case  it  is  undisputed  that  if  the 
decedent  had  looked  toward  the  east,  when  she  was  at 
any  point  within  one  hundred  and  sixty  feet  from  the 
track  she  could  have  seen  the  approaching  train. 
Whether  she  did  or  did  not  look  can  make  no  differ- 
ence in  determining  the  question  as  to  whether  or  not 
she  was  guilty  of  contributory  negligence.  It  is  recog- 
nized to  be  so  well  settled  in  this  State  as  to  admit  of 
no  doubt  that  when  a  traveler  crossing  a  railroad 
track  is  injured  by  a  collision  with  a  passing  train, 
the  fault  is  prima  facie  his  own,  and  the  burden  rests 
upon  him,  when  he  seeks  to  recover  damages  from  the 
railroad  company  on  account  of  such  injuries,  to  prove 
affirmatively  that  his  own  negligence  did  not  con- 
tribute to  the  bringing  about  of  such  injuries.  Shirk 
v.  Wabash  R.  R.  Co.,  14  Ind.  App.  126;  Hatha- 
way v.  Toledo,  etc.,  R.  W.  Co.,  46  Ind.  25 ;  Indianap- 
olis, etc.,  R.  W.  Co.  v.  Greene,  Admx.,  106  Ind.  279; 
Indiana,  etc.,  R.  W.  Co.  v.  Hammock,  113  Ind.  1; 
Chicago,  etc.,  R.  W.  Co.  v.  Hedges,  Admx.,  118  Ind. 
5;  Smith  v.  Wabash  R.  R.  Co.,  141  Ind.  92;  Cincin- 
nati, etc.,  R.  R.  Co.  v.  Duncan,  143  Ind.  524;  Engree 
v.  Ohio,  etc.,  R.  W.  Co.,  142  Ind.  618;  Oleson  v.  Lake 
Shore,  etc.,  R.  W.  Co.,  143  Ind.  405  (32  L.  R.  A.  149), 

In  the  case  of  Indiana,  etc.,  R.  W.  Co.  v.  Ham- 
mock, supra,  Mitchell,  C.  J.,  says:  "There  is  no  pre- 
sumption that  a  person  injured  on  a  highway  and 
railroad  crossing,  with  which  he  was  familiar,  was 
himself  free  from  negligence.  Prima  facie,  the  fault 
was  his  owrn,  and  it  is,  therefore,  essential  that  the 
proof  should  show  that  the  plaintiff  was  himself  in 
the  exercise  of  due  care."  See  also  Cincinnati,  etc., 
R.  W.  Co.  v.  Butler,  103  Ind.  31;  Louisville,  etc.,  R.  W. 
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Co.  v.  Stommel,  126  Ind.  35;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Howard,  124  Ind.  280  (8  L.  R.  A.  593). 

When  all  the  facts  and  circumstances,  attending 
and  surrounding  the  injury,  and  the  manner  in  which 
it  occurred  are  shown,  the  question  arises,  whether  or 
not  the  injured  party's  own  negligence  in  any  manner 
contributed  to  his  injury. 

When,  as  in  many  cases,  the  traveler  has  an  unob- 
structed view  of  the  railroad,  while  going  toward  the 
crossing,  so  that  he  can  see  a  train  approaching,,  it  is 
settled  that  at  such  crossings  the  quantum  of  care 
which  it  is  his  duty  to  exercise,  is  not  to  be  left  to  and 
determined  by  a  jury,  but  that  it  is  fixed  by  law.  He 
must  not  only  look  and  listen,  but  he  must  assure  him- 
self that  no  train  is  in  close  proximity,  and  that  he 
may  cross  in  safety.  That  is  his  duty  when  the  view 
is  open  and  unobstructed. 

The  following  from  Beach  Cont  Neg.,  p.  191,  sec- 
tion 63,  is  quoted  as  a  correct  enunciation  of  the  law 
in  Ohio,  etc.,  R.  W.  Co.  v.  Hill,  Admx.,  117  Ind.  56  (60), 
viz :  " ' When  one  approaches  a  point  upon  the  high- 
way, where  a  railway  track  is  crossed  on  the  same 
level,  it  is  his  plain  duty  to  proceed  with  caution,  and 
if  he  attempts  to  cross  the  track,  either  on  foot  or  in  a 
vehicle  of  any  description,  he  must  exercise,  in  so  do- 
ing, what  the  law  regards  ordinary  care  under  the  cir- 
cumstances. He  must  assume  that  there  is  danger, 
and  act  with  ordinary  prudence  and  circumspection 
upon  that  assumption.  The  requirements  of  the  law, 
moreover,  proceed  beyond  the  featureless  generality 
that  one  must  do  his  duty  in  this  respect,  or  must  ex- 
ercise ordinary  care  under  the  circumstances.  The  law 
defines  precisely  what  the  term  'ordinary  care  under 
the  circumstances'  shall  mean  in  these  cases.  In  the 
progress  of  the  law  in  this  behalf,  the  question  of  care 
at  railway  crossings,  as  affecting  the  traveler,  is  no 
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longer,  as  a  rule,  a  question  for  the  jury.  The  quantum 
of  care  is  exactly  prescribed  as  matter  of  law.  In  at- 
tempting to  cross,  the  traveler  must  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look  attentively 
up  and  down  the  track.  A  multitude  of  decisions  of 
all  the  courts  enforce  this  reasonable  rule.  •  •  • 
If  a  traveler,  by  looking,  could  have  seen  an  approach- 
ing train  in  time  to  escape,  it  will  be  presumed,  in 
case  he  is  injured  by  collision,  either  that  he  did  not 
look,  or,  if  he  did  look,  that  he  did  not  heed  what  he 
saw.  Such  conduct  is  held  negligence  per  sef  "  and  in 
the  cases  of  Cincinnati,  etc.,  R.  W.  Co.  v.  Or  antes,  136 
Ind.  39,  and  Smith  v.  Wabash  R.  R.  Co.,  141  Ind.  92, 
that  court  again  makes  the  same  quotation  ap- 
provingly. 

But  what  is  his  duty  when  the  view  is  more  or  less 
obstructed  and  the  opportunity  for  exercising  the 
senses  of  sight  and  hearing  to  a  greater  or  less  de- 
gree interfered  with?  Is  the  traveler,  because  of  ob- 
structions or  other  causes  which  interfere  with  the 
free  use  of  his  senses,  excused  from  exercising  as 
great  care  as  the  law  exacts  when  there  are*  no  ob- 
structions or  other  cause  to  interfere  with  the  use  of 
such  senses?  Not  at  all,  but  on  the  contrary,  the  law 
requires  that  the  greater  the  danger,  the  greater  the 
degree  of  care  to  be  exercised  to  avoid  being  injured. 
In  other  words,  the  care  shown  to  have  been  exercised, 
which  will  relieve  him  from  contributory  negligence, 
must  be  commensurate  with  the  danger  encountered. 
So  when  the  danger  is  shown,  that  establishes 
the  degree  of  care  which  the  law  exacts  from  the 
traveler,  for  care  and  diligence  necessarily  vary 
according  to  the  exigencies  which  require  vigil- 
ance and  attention,  but  it  must  always  be 
equal  to  the  * occasion  on  which  it  is  to  be 
used.    But  by  what  power  or  authority  is  this  duty 
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imposed,  and  how  is  it  defined?  Does  the  law  impose 
it,  or  is  it  a  question  to  be  submitted  to  a  jury,  and  by 
it  to  be  defined  and  applied  according  to  the  facts  in 
each  particular  case?  If  it  is  a  question  for  the  jury, 
they  then  determine  not  only  whether  or  not  the 
traveler  is  under  any  obligation  whatever  to  either 
look  or  listen,  but  also  whether  his  conduct  was  suf- 
ficient to  dissolve  the  obligation.  If  the  view  is  unob- 
structed, he  must  not  only  look,  but  he  must  see  that 
which  is  within  the  range  of  his  vision.  And  if  there 
is  nothing  to  prevent  his  hearing,  he  must  not  only 
listen,  but  must  hear  that  which  could  have  been 
heard  by  attentive  listening.  When  the  law  imposes 
upon  the  traveler  the  duty  of  looking  and  listening,  it 
assumes  that  if  he  looks  he  will  see  that  which  can 
be  seen,  and  if  he  listens  he  will  hear  that  which  can 
be  heard  by  listening  attentively.  It  is  for  this  rea- 
son that  the  courts,  in  many  instances,  have  been  com- 
pelled to  say, that  the  injured  party  either  did  not  look 
and  listen  or  did  not  heed  what  he  saw  or  heard. 

In  the  case  of  Chicago,  etc.,  R.  W.  Co.  v.  Hedges, 
Admx.,  supra,  the  court  says:  "The  law  presumes  that 
one  having  the  ordinary  sense  of  sight  must  have  seen 
that  which  was  within  the  range  of  his  vision,  if  he 
gave  attention  and  looked,  and  if  he  saw  the  train  ap- 
proaching and  pursued  his  way  nowithstanding,  he  is 
to  be  regarded  as  taking  the  risk  upon  himself." 

And  in  Mann  v.  Belt  R.  R.,  etc.,  Co.,  128  Ind.  138, 
Coffey,  J.,  speaking  for  the  court,  says:  "The  courts 
cannot  close  their  eyes  to  matters  of  general  notoriety, 
and  to  matters  of  every-day  observation. 

"We  must  know  that  a  train  of  cars  passing  over 
iron  or  steel  rails  at  a  speed  of  thirty  miles  an  hour 
does  not  do  so  without  noise.  We  must  know,  too, 
that  where  a  person  possessing  good  eyesight,  located 
within  one  hundred  feet  of  the  track,  has  an  unob- 
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structed  view  of  such  track  for  a  distance  of  near  one- 
half  mile,  he  cannot  fail  to  see  an  approaching  train 
before  it  reaches  him,  if  he  looks  attentively,  and  that 
if  he  is  possessed  of  ordinary  hearing  he  could  not  fail 
to  hear  it  when  listening  attentively,  if  running  at  the 
speed  of  thirty  miles  an  hour." 

And  in  the  case  of  Lake  Erie,  etc.,  R.  R.  Co.  v»  Stick, 
143  Ind.  449,  the  court,  after  setting  out  the  facts 
showing  that  a  train  approaching,  when  several  hun- 
dred feet  away  from  the  crossing,  could  have  been  seen 
and  heard  by  a  traveler  approaching  the  track  when 
six  or  eight  feet  distant  therefrom,  and  notwithstand- 
ing the  fact  that  the  appellee  testified  that  he  both 
looked  and  listened  before  going  upon  the  track,  and 
neither  saw  nor  heard  the  approaching  train,  holds 
that  he  was  guilty  of  contributory  negligence,  saying: 
"The  appellee  must  have  and  did  hear  it,  but  must 
have  been  so  absorbed  in  mental  reverie  or  abstrac- 
tion that  he  did  not  realize  that  he  heard  it;  and,  with 
an  unobstructed  view  as  he  had,  he  must  have  seen 
it  in  time  to  escape  if  he  looked,  as  he  says  he  did,  but 
that  the  same  causes  prevented  him  from  realizing 
that  he  did  not  see  it." 

Where  the  view  is  unobstructed  and  nothing  inter- 
venes to  prevent  the  free  use  of  the  senses  of  sight  and 
hearing,  the  danger  is  comparatively  small,  but  the 
greater  the  obstructions,  and  the  more  causes  there 
are  to  prevent  one  hearing,  the  greater  the  danger; 
hence  as  the  danger  increases  the  duty  of  the  traveler 
increases,  and  the  observance  by  him  of  the  precau- 
tions which  would  excuse  him  when  the  danger  is 
slight,  will  not  suffice  to  relieve  him  of  contributory 
negligence  where  the  danger  is  great.  True,  the  books 
abound  with  cases  where  the  courts  say  that  the  trav- 
eler must  exercise  such  care  as  an  ordinarily  prudent 
person,  having  respect  for  his  own  safety,  would  ex- 
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ercise  under  similar  circumstances;  that  there  is  no 
rule  of  law  defining  what  care  an  ordinarily  prudent 
person  would  exercise  under  given  circumstances, 
hence  the  question  as  to  whether  or  not  the  injured 
person  exercised  such  care  as  an  ordinarily  prudent 
person  should  exercise  under  the  circumstances,  must 
be  left-  to  the  jury.  In  effect,  that  is  to  say,  that  the 
jury  determine,  first,  the  degree  of  care  which  an  or- 
dinarily prudent  person  should  exercise,  and  then, 
second,  whether  the  facts  proven  show  that  the  in- 
jured person  exercised  that  degree  of  care.  The  court, 
therefore,  does  not  and  cannot  know  what  the  stand- 
ard established  by  the  jury  is,  whether  greater  or  less 
than  that  defined  by  the  law,  where  the  viewT  is  open 
and  unobstructed.  In  fact,  if  the  jury  is  to  settle 
the  care  to  be  exercised,  it  may  determine  that  be- 
cause the  view  is  obstructed  and  the  state  of  the  wind 
or  weather  prevents  the  traveler  hearing,  he  is 
under  no  obligation  to  do  anything,  before  going  upon 
the  track.  Of  course,  if  looking  or  listening  will  avail 
nothing,  a  jury  may  conclude  that  there  was  nothing 
else  he  could  do,  hence  he  would  not  be  guilty  of  con- 
tributory negligence,  if,  proceeding  without  any  pre- 
caution whatever,  he  was  injured. 

The  most  prudent  men  are  not  always  exempt  from 
carelessness,  and,  when  actually  negligent,  the  law  at- 
taches the  same  consequences  to  their  conduct  as  to 
similar  conduct  in  those  who  are  habitually  careless. 
Cincinnati,  etc.,  R.  W.  Co.  v.  Grames,  8  Ind.  App. 
112;  Belfonntaine  R.  IF".  Co.  v.  Hunter,  Admr.y  33 
Ind.  335;  Pennsylvania  Co.  v.  Marion,  10-1  Ind.  239. 

To  say  to  a  jury:  "You  must  fix  the  standard  for 
reasonable,  prudent  and  cautious  men,  under  the  cir- 
cumstances of  the  case,  taking  into  consideration  your 
knowledge  of  men  and  what  those  who  are  reason- 
able, prudent,  and  cautious,  would  have  done,  and 
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from  this  standard  determine  whether  the  injured 
party  was  negligent,"  without  defining  the  standard 
adopted  by  the  law,  and  explaining  to  them  that  the 
standard  which  they  were  to  fix  must  be  greater  than 
that  fixed  by  the  law  as  applicable  in  cases  where  the 
danger  was  less,  would  leave  it  open  to  them  to  fix 
a  standard  in  one  case  requiring  a  very  high  degree 
of  care  and  in  another,  upon  identically  the  same  state 
of  facts,  to  impose  no  duty  at  all.  Juries,  such  as  or- 
dinarily, at  least,  constitute  a  panel,  are  very  apt  to 
be  influenced  by  what  is  suggested  by  the  accident, 
and  assume  that  the  injured  party  would  not  volun- 
tarily, at  least,  place  himself  in  the  way  of  danger; 
but  that,  on  the  contrary,  it  would  be  natural  for  him 
to  try  to  avoid  it.  They  seldom  get  beyond  this  point, 
either  in  fixing  the  standard  or  in  determining 
whether  or  not  the  conduct  of  the  party  injured  came 
up  to  and  fulfilled  the  requirements  of  such  standard. 
While  I  am  cognizant  of  the  fact  that  some  of  the 
.ablest  jurists  of  the  age  have  said  that  the  jury  must 
fix  the  standard  of  care,  making  it  such  as  an  ordi- 
narily prudent  person  would  be  likely  to  exercise 
under  similar  circumstances,  I  must  differ  from  them, 
because  I  believe  that  the  risk  or  danger  is  settled,  the 
duty  is  fixed  by  the  law  and  is  not  to  be  enlarged  or 
curtailed  according  to  the  whims  or  caprice  of  a  jury. 
While  the  degree  of  care  to  be  exercised  by  a  trav- 
eler approaching  a  railroad  track  is  defined  and  fixed, 
the  only  exceptions  which  warrant  a  recovery  when 
he  has  failed  to  exercise  the  degree  of  care  thus  fixed 
and  defined,  are  in  cases  where  the  railroad  company 
has,  by  some  affirmative  act,  induced  him  to  disregard 
it,  and  yet  in  a  number  of  cases  has  the  rule  been 
ignored  and  the  exception  upheld,  when,  in  fact,  there 
was  nothing  upon  which  to  base  the  exception,  ex- 
cept the  negligence  of  the  injured  party  himself.    If 
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exceptions  are  to  be  allowed,  it  is  only  a  matter  of 
time  until  the  rule  itself  will  be  wiped  out  and  the  ex- 
ceptions will  constitute  the  rule.  I  think  the  rule  a 
just  and  equitable  one,  and  that  it  imposes  upon  the 
traveler  no  greater  or  more  onerous  duties  than  every 
man  should  observe  for  his  own  protection.  "The  rule 
itself  is  so  valuable,  is  sustained  by  such  abundant  au- 
thority, and,  moreover,  is  founded  upon  such  excellent 
common-sense  reasons,  that  we  will  neither  depart 
from  it,  nor  allow  it  to  be  undermined  by  exceptions," 
says  the  court  in  Greenwood  v.  Philadelphia,  etc.,  R.  R. 
Co.,  124  Pa-  'St.  572. 

The  cases  of  the  Baltimore,  etc.,  R.  R.  Co.  v.  Wal- 
born,  Admr.,  127  Ind.  142;  Terre  Haute,  etc.,  R.  R. 
Co.  v.  Brunker,  128  Ind.  542 ;  Chicago,  etc.,  R.  R.  Co. 
v.  Spilker,  134  Ind.  380;  Pittsburg,  etc.,  R.  W.  Co.  v. 
Burton,  Admx.  ,139  Ind.  357 ;  Grand  Rapids,  etc. ,  R.  R. 
Co.  v.  Cox,  8  Ind.  App.  29;  and  Chicago,  etc.,  R.  R.  Co. 
v.  Butler,  10  Ind.  App.  244,  are  exceptions,  created  by 
the  courts,  to  the  general  rule,  and  some  of  them  at 
least  are  apparently  in  conflict  with  the  earlier  decis- 
ions of  the  Supreme  Court,  but  are  inferentially,  if 
not  indirectly,  overruled  by  the  later  cases  of  that  court. 
Smithy.  Wabash  R.  R.  Co.,  supra;  Cincinnati,  etc., 
R.  R.  Co.  v.  Duncan,  supra;  Engree  v.  Ohio,  etc., 
R.  R.  Co.,  supra;  and  Lake  Erie,  etc.,  R.  R.  Co.  v. 
Stick,  supra. 

It  appears,  from  the  facts  in  the  case  before  us, 
either  that  the  deceased  did  not  look  when  she  could 
and  should  have  done  so,  or  else  she  did  not  heed 
what  she  saw.  In  my  opinion  the  right  of  recovery  in 
this  case  is  settled  by  the  decision  in  the  case  of  In- 
dianapolis, etc.,  R.  W.  v.  Wilson ,  134  Ind.  95.  There 
the  injured  party  was  an  infant,  and  not  held 
to   the    strict   accountability    that   attaches    to    an 
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adult,  and  yet  the  court  held  him  guilty  •t  contribu- 
tory negligence  in  not  seeing  and  avoiding  a  train  of 
cars,  when  it  appeared  that  in  approaching  the  cross- 
ing where  he  was  struck,  the  servants  of  the  railroad 
company  had  detached  the  engine  and  several  cars 
from  the  main  part  of  the  train  and  run  such  engine 
and  cars  in  advance  of  the  train,  allowing  the  train  of 
cars  to  follow  without  being  under  the  charge  or  con- 
trol of  any  person;  that  he  observed  the  engine  and 
cars  cross  the  highway,  and  then  started  to  cross 
without  "knowing  or  observing,  and  not  having  time 
or  opportunity  to  know  or  observe,  that  a  portion  of 
said  train  had  been"  detached  and  was  following. 

For  these  reasons,  I  concur  in  the  opinion  of  Davis, 
J.,  that  the  judgment  be  reversed. 

Filed  May  6, 1896. 

Rbinhard,  J. — (concurring) — I  am  of  opinion  that, 
under  the  facts  proved,  it  must  be  held  as  a  legal  con- 
clusion that  the  deceased  was  guilty  of  contributory 
negligence  in  failing  to  look  to  the  east  when  she 
might  have  done  so,  and  seen  the  approaching  train 
in  ample  time  to  save  herself  from  collision  therewith. 
I,  therefore,  concur  in  the  reversal  on  account  of  a 
failure  of  proof. 

Filed  May  6,  1896. 

Dissenting  Opinion. 

Lotz,  J. — The  appellee's  decedent,  Harriett  E. 
Yound,  was  killed  by  appellant's  train  of  cars  on  a 
highway  crossing.  There  was  a  trial  by  jury  and  a 
special  verdict  returned,  upon  which  the  court,  after 
overruling  appellant's  motion  for  judgment  and  mo- 
tion for  a  new  trial,  rendered  judgment  for  the  appel- 
lee in  the  sum  of  $1,975.00. 
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Only  two  assignments  of  error  are  discussed  by  ap- 
pellant: (1)  The  overruling  of  its  motion  for  judgment 
on  the  verdict,  and  (2)  overruling  its  motion  fpr  a  new 
trial. 

It  is  insisted  that  there  is  a  fatal  variance  between 
the  facts  found  and  the  averments  of  the  complaint 

There  are  two  acts  of  negligence  charged  in  the  com- 
plaint. The  first  is  that  the  railroad  company  ran 
a  locomotive  westward  across  the  highway,  and  also 
carelessly  and  negligently  ran  and  operated  a  certain 
other  locomotive  and  train  of  cars  following  close  be- 
hind, to-wit:  within  fifty  rods  of  the  first,  and  running 
t  he  same  at  a  high  and  dangerous  rate  of  speed,  at  the 
rate  of  sixty  miles  per  hour.  The  second  act  of  negli- 
gence charged  is  the  failure  to  give  the  statutory 
signals.  The  last  charge,  in  so  far  as  it  is  made  a  basis 
of  recovery,  goes  out  of  the  case,  as  the  special  verdict 
finds  that  the  signals  were  given. 

The  facts,  as  found  by  the  special  verdict,  are  sub- 
stantially as  follows: 

At  about  one-half  mile  east  of  a  station  called 
Alida,  in  Porter  county,  the  appellant's  railroad 
crosses  a  highway.  The  railroad  runs  nearly  due  east 
and  west  and  the  highway  north  and  south,  and  cross 
each  other  at  about  right  angles.  Qn  the  north  of  the 
railroad  and  west  of  the  highway,  the  view  to  the  west, 
on  the  day  of  the  injury,  was  obstructed  by  a  high 
hedge  fence,  a  barn  and  a  house,  the  last  of  which 
stood  within  sixtv  feet  of  the  railroad  track;  and  bv 
a  train  of  freight  cars  which  stood  upon  a  side  track, 
which  side  track  came  within  about  seventv-five  feet 
of  the  crossing.  Commencing  at  a  point  on  the  high- 
way one  hundred  and  sixty  feet  north  of  the  track, and 
from  thence  to  the  track,  the  view  to  the  east  was  un- 
obstructed, and  an  approaching  train  could  be  seen 
for  the  distance  of  one-half  a  mile.    On  the  25th  day  of 


NOVEMBER  TERM,  1895— Vol.  15.  223 

The  Baltimore  and  Ohio  Railroad  Co.  v.  Talmage,  Administrator. 

October,  1892,  the  deceased  was  traveling  on  the  high- 
way, going  south.  She  was  in  a  top  buggy  drawn  by  a 
single  horse.  At  about  5  o'clock  on  the  afternoon  of 
said  day,  she  approached  the  crossing.  The  weather 
was  cloudy  and  misty,  and  considerable  wind  was 
blowing  from  the  southwest  at  the  time.  The  top  of 
the  buggy  was  raised,  and  the  side  curtains  were 
drawn,  to  protect  her  from  the  rain  and  wind.  When 
she  approached  within  160  feet  of  the  track,  a  locomo- 
tive, in  charge  of  defendant's  servants,  passed  over 
the  crossing,  at  the  rate  of  about  thirty-five  miles  per 
hour,  running  from  the  east  to  the  west,  and  immedi- 
ately after  the  locomotive  had  passed  over  the  cross- 
ing the  deceased  proceeded  on  the  highway  toward 
the  crossing,  in  a  reasonably  careful  and  cautious  man- 
ner, and  attempted  to  cross;  that  while  so  attempting, 
and  when  she  was  upon  the  crossing,  a  second  locomo- 
tive, drawing  a  train  of  cars,  running  from  the  east  to 
the  west,  operated  by  the  defendant's  servants,  ran 
upon  and  collided  with  the  buggy  and  so  injured  Mrs. 
Yound  that  she  shortly  thereafter  died  as  a  result  of 
the  collision.  The  train  of  cars  which  collided  with 
the  decedent  was  running  at  about  the  rate  of  forty 
miles  per  hour,  and  was  about  one-half  mile  behind 
the  locomotive  that  first  passed  over  the  crossing, 
and  reached  the  crossing  not  more  than  one  minute 
after  the  locomotive  had  passed.  It  is  also  found  that 
the  deceased  had  her  faculties  of  seeing  and  hearing 
unimpaired,  and  that  had  she  looked  to  the  east,  at 
any  time  after  the  first  locomotive  passed,  she  could 
have  seen  the  second  train  approaching.  It  is  found 
that  the  second  train  sounded  the  whistle  when  within 
eighty  rods  of  the  crossing,  but  that  on  account  of  the 
fact  that  the  top  and  side  curtains  were  up  on  the 
buggy,  and  the  direction  and  force  of  the  wind,  and 
the  peculiar  condition  of  the  atmosphere,  and  the 
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noise  made  by  the  first  locomotive,  she  was  unable  to 
hear  the  whistle.  The  locomotive  of  the  second  train 
also  whistled,  when  within  about  ten  rods  of  the  cross- 
ing, but  it  was  then  too  late  to  avoid  the  collision;  nor 
did  she  hear  the  noise  made  by  the  train  in  time  to 
avoid  the  collision. 
The  fifth  and  sixth  findings  are  as  follows : 
"The  train  which  collided  with  the  decedent,  as 
aforesaid,  was  run  so  close  to  the  locomotive,  at  said 
highway  crossing,  as  to  render  the  sound  of  the 
whistle  unavailing  to  one  approaching  said  railroad 
from  the  north,  at  a  point  where  the  decedent  was  at 
the  time,  and  it  was  impossible  for  one  approaching 
said  railroad  to  hear  the  sound  of  said  whistle  on  ac- 
count of  the  wind,  the  condition  of  the  atmosphere 
and  the  noise  made  by  the  said  first  engine;  that  said 
first  engine  made  considerable  noise  and  clatter,  in 
running  west,  until  it  reached  Alida,  which  was  heard 
by  the  decedent  on  account  of  the  wind,  and  such 
noise  and  clatter  overcame  and  confused  the  noise  of 
the  train,  which  occasioned  the  injury.  It  was  un- 
usual to  run  trains,  one  so  close  to  the  other,  and  it 
was  highly  dangerous  to  travelers  upon  said  highway, 
going  southward,  to  so  run  them.  We  find  that  the  de- 
fendant did  not  exercise  ordinary  care  in  so  running 
said  trains,  and  that  the  defendant  did  not  exercise 
that  degree  of  care,  for  the  protection  of  travelers 
upon  said  highway,  that  a  person  of  ordinary  pru- 
dence would  have  exercised  under  similar  conditions 
and  circumstances. 

"We  find  that  the  defendant  was  guilty  of  negli- 
gence in  running  the  train  of  cars  that  collided  with 
the  decedent  so  close  after  the  locomotive,  as  afore- 
said. We  further  find  that  decedent's  death  was 
ca\ised  solely  by  the  defendant's  want  of  ordinary 
care  in  running  its  trains,  one  so  close  after  the  other, 
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as  aforesaid,  and  in  running  them  so  that  the  sound 
of  the  whistle  of  said  train  for  the  highway  crossing 
could  not  be  heard  by  one  approaching  said  crossing, 
from  the  point  the  decedent  was  when  the  first  engine 
crossed  the  highway,  as  aforesaid;  that  if  said  locomo- 
tive had  been  the  usual  and  proper  distance  ahead 
of  said  train  which  collided  with  decedent,  she  would 
have  heard  the  crossing  whistle  and  approach  of  said 
latter  train,  and  could  and  would  have  avoided  the 
collision 

"6th.  We  further  find  that  the  decedent,  at  the 
time,  and  before  said  collision,  was  familiar  with  said 
highway  crossing  and  surroundings,  and  she  was 
familiar  with  the  manner  in  which  trains  were 
usually  run  on  said  railroad,  and  on  other  railroads; 
and  after  said  first  locomotive  had  passed  over  said 
crossing,  she  supposed,  and  believed,  and  had  good 
reason  to  suppose  and  believe,  that  she  could  cross 
said  railroad  before  any  other  train  or  locomotive 
would  come  from  the  east. 

"We  further  find  that  the  decedent  was  deceived, 
misled  and  thrown  off  her  guard  by  said  locomotive- 
engine,  running  so  short  a  distance  ahead  of  said 
train,  which  caused  the  injury,  as  aforesaid,  and  was 
thereby  caused  to  omit  the  precautions  she  would 
have  otherwise  taken  to  ascertain  the  approach  of 
said  latter  train,  and  the  noise  of  the  said  locomotive- 
engine,  as  it  proceeded  west  of  the  crossing,  made  it 
impossible  for  her  to  hear  the  approach  of  said  train 
which  caused  the  injury,  as  aforesaid.  The  railroad, 
to  the  west,  was  obstructed  from  the  view,  as  afore- 
said, and  there  was  a  liability  of  a  train  coming  from 
the  side  track  west  of  said  crossing,  after  said  first  lo- 
comotive had  passed  said  crossing,  and  the  decedent's 
attention  was  attracted  to  the  westward,  and  reason- 
Vol.  144—15 
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able  prudence,  under  the  circumstances,  required  her 
to  keep  close  lookout  to  the  west  to  avoid  a  possible 
collision  with  a  train  that  might  come  from  that  direc- 
tion; that  she  maintained  such  constant  lookout  and 
attempted  to  cross  said  railroad  without  looking  to 
the  east.  We  find  that  in  approaching  and  attempt- 
ing to  cross  said  railroad  the  decedent  exercised  ordi- 
nary care,  and  that  in  so  approaching  and  attempting 
to  cross  she  exercised  that  degree  of  care  that  a  per- 
son of  ordinary  prudence  would  have  exercised  under 
the  same  circumstances.  We  find  that  the  decedent 
was  entirely  without  fault  or  negligence,  in  approach- 
ing and  attempting  to  cross  said  railroad,  at  the  time 
she  was  injured." 

Disregarding  the  evidentiary  matters  and  conclu- 
sions found  in  the  verdict,  we  still  have  these  facts  re- 
maining, that  the  appellant  was  running  a  locomotive 
at  the  rate  of  thirty-five  miles  per  hour,  and  that,  fol- 
lowing behind  the  locomotive,  the  appellant  was  run- 
ning a  passenger  train  at  the  rate  of  forty  miles  per 
hour,  the  two  trains  being  only  one-half  a  mile  apart 
in  distance,  and  not  more  than  one  minute  apart  as  to 
time. 

Do  these  facts  constitute  negligence?  And  is  the 
question  of  negligence  one  for  the  court  or  one  for  the 
jury? 

Negligence  is  the  absence  of  that  degree  of  care 
which  an  ordinarily  prudent  person  would  exercise 
under  given  conditions.  The  law  has  no  fixed  rule  or 
standard  by  which  negligence  or  the  absence  of  negli- 
gence can  be  determined,  as  applied  to  all  cases. 
When  the  adjudications  have  evolved  a  rule,  or  the 
precedents  established  a  standard,  that  rule  or  stand- 
ard may  be  applied  in  all  similar  conditions.  And 
there  are  other  cases  in  which  negligence  or  no  negli- 
gence may  be  determined,  by  the  applicaton  of  com- 
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mon  sense  and  the  plainest  principles  of  justice.  But 
there  are  many  cases  which  do  not  fall  within  any  of 
these  rules.  The  question  of  negligence  then  becomes 
one  for  the  jury.  Louisville,  etc.,  li.  R.  Co.  v.  Berry,  9 
Ind.  App.  63. 

The  rights  of  a  railroad  company  at  a  highway  cross- 
ing are  superior  to  those  of  the  traveler  on  the  high- 
way. Its  trains  have  precedence  over  the  traveler. 
But  the  company  owes  a  duty  to  the  traveler.  It  is 
required  to  give  warning  signals  of  the  approach  of 
its  trains,  and  to  run  the  train  in  such  a  manner  that 
the  warning  signals  will  not  be  unavailing  to  the 
traveler.  It  is  also  required  to  operate  its  trains  in 
such  a  manner  as  not  to  mislead  the  traveler  or  lull 
him  into  a  sense  of  security,  when  danger  actually  ex- 
ists. If  it  violates  these  duties,  it  is  guilty  of  negli- 
gence. If,  under  the  facts  found,  only  one  inference 
can  be  drawn,  then  the  question  of  negligence  or  no 
negligence  is  one  for  the  court,  but  if  two  inferences 
can  be  drawn  by  a  reasonable  person,  one  of  negli- 
gence and  one  of  no  negligence,  then  it  is  a  question 
for  the  jury.  I  am  of  the  opinion  that  the  question 
of  whether  the  appellant  exercised  due  care,  in  the 
operation  of  its  trains,  on  this  occasion,  is  one  for  the 
jury,  and  that  the  negligence  charged  in  the  com- 
plaint is  found  in  the  verdict. 

The  appellant  also  insists  that  the  findings  show 
that  the  decedent  contributed  to  her  injury. 

A  traveler  upon  a  highway  must  approach  a  rail- 
road crossing,  under  the  apprehension  that  it  is  a 
place  of  danger;  and,  ordinarily,  he  is  required  to  stop 
and  look  and  listen  for  approaching  trains;  but  this  is 
not  an  inflexible  rule.  There  may  be  circumstances 
which  will  excuse  the  traveler  from  using  these  pre- 
cautions. If  one  train  has  passed,  and  the  traveler 
has  no  reason  to  apprehend  that  another  will  fol- 
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low  closely  behind  it,  he  may  be  excused  from  exercis- 
ing that  high  degree  of  care  that  the  law  usually  en- 
joins upon  him.  The  question  of  whether  or  not  the 
decedent  exercised  that  degree  of  care  that  a  person 
of  ordinary  prudence  would  have  exercised,  under  the 
facts  and  circumstances  found,  was  also  one  for  the 
jury.  In  determining  this  question,  the  jury  had  the 
right  to  take  into  consideration  the  condition  of  the 
atmosphere;  the  direction  and  force  of  the  wind;  the 
noise  and  confusion  made  by  the  first  engine;  the  ob- 
structions to  the  view  on  the  west  of  the  highway;  the 
freight  train  standing  upon  the  side  track;  the 
fact  that  the  decedent's  attention  was  diverted  so  that 
she  failed  to  look  to  the  east ;  and  the  fact  that  she  was 
misled,  or  caused  to  believe  that  another  train  was 
not  then  approaching,  because  one  had  just  passed 

This  case  cannot  be  distinguished,  in  principle,  from 
that  of  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Cox,  8  Ind.  App. 
29,  on  this  point  If  that  case  was  correctly  decided, 
then  this  judgment  should  be  affirmed.  If  it  was  not 
correctly  decided,  then  it  should  be  overruled. 

In  that  case  the  traveler  upon  the  highway,  about 
9  o'clock  at  night,  drove  toward  the  crossing,  riding  in 
a  buggy  with  the  top  down.  Knowing  that  a  train 
was  about  due,  he  listened  and  heard  it,  checked  his 
horse  to  a  slow  walk,  and  when  he  was  one  hundred 
feet  from  the  crossing  the  train  passed.  His  horse 
then  started  up  in  a  trot.  The  traveler  drove  on  with- 
out looking  further  until  his  horse's  feet  were  almost 
on  the  track,  and  his  body  perhaps  ten  feet  from  it, 
when  he  saw  another  train,  apparently  within  about 
fifty  or  sixty  feet,  coming  at  the  rate  of  fifteen  or 
twenty  miles  per  hour.  Believing  this  to  be  his  only 
chance  of  escape,  he  struck  his  horse  with  the  lines 
and  was  caught  by  the  train  as  he  crossed  the  track. 
By  looking,  he  could  have  seen  the  approaching  train 
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when  he  was  thirty-five  feet  away.  This  he  could  have 
done  in  an  instant  of  time.  A  glance  would  have  ad- 
vised him  of  his  danger.  This  he  could  have  done  sev- 
eral times  before  he  reached  the  danger  point.  Had  he 
done  so,  he  could  have  avoided  the  collision.  But  he 
did  not  do  so,  and  this  court  held  that  it  could  not  rule 
that  he  was  guilty  of  contributory  negligence  per  se, 
but  that  it  was  a  question  for  the  jury.  When  it  is  con- 
sidered that  the  traveler  in  that  case,  as  well  as  in  this, 
had  the  opportunity  to  see  the  approaching  train,  in 
time  to  avoid  it  before  the  danger  point  was  reached, 
there  is  no  difference  in  principle.  In  fact,  there  are  ele- 
ments in  this  case  that  tended  to  excuse  the  traveler 
from  looking,  that  did  not  exist  in  that  Here  the  noise 
and  clatter  of  the  departing  train,  the  condition  of 
the  atmosphere,  the  direction  and  force  of  the  wind, 
the  hedge  upon  the  west  side  of  the  road,  and  the 
freight  train  upon  the  side  track, — are  so  many  addi- 
tional facts  proper  to  be  considered  by  the  jury  in  de- 
termining whether  or  not  the  traveler  was  guilty  of 
contributory  negligence.  The  freight  train  upon  the 
side  track  was  of  itself  a  constant  menace  of  danger, 
from  the  time  she  came  in  sight  of  the  crossing.  The 
decedent,  no  doubt,  as  the  jury  found,  was  laboring 
under  the  apprehension  that  she  was  in  danger  from 
the  freight  train.  It  was  liable  to  cross  the  highway 
from  the  west,  and  the  deceased's  attention  was  di- 
verted from  the  danger  to  the  east.  In  this  respect, 
this  case  is  a  much  stronger  one  to  be  left  to  the  jury 
than  the  Cox  case,  supra.  That  two  or  more  reason- 
able inferences  can  be  drawn  from  the  evidence,  is 
demonstrated  from  the  fact  that  a  jury  of  twelve  men, 
and  the  learned  judge  who  presided  at  the  trial,  were 
of  the  opinion  that  the  deceased  did  not  contribute  to 
her  death. 

The  appellant  also  insists  that  it  was  not  respon- 
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sible  for  the  conditions  of  the  weather  and  atmos- 
phere, and  the  direction  and  force  of  the  wind;  that 
these  conditions  only  enjoined  a  higher  degree  of  care 
upon  the  decedent,  and  that  she  contributed  to  her 
death  by  having  the  top  of  the  buggy  up  and  the  side 
curtains  drawn,  these  being  conditions  of  her  own 
creation,  and  which  obstructed  her  sight  and  hearing. 
The  decedent  had  the  right  to  protect  herself  from 
the  inclemency  of  the  weather,  by  the  top  and  side 
curtains.  The  fact  that  she  did  so  only  goes  to  the 
quantum  of  care  which  she  was  bound  to  exercise 
under  all  the  other  circumstances.  The  court  cannot 
say,  as  a  matter  of  law,  that  she  thereby  contributed 
to  her  death.  This  was  also  a  question  for  the  jury, 
and,  in  determining  it,  the  jury  might  take  into  con- 
sideration the  fact  that  her  attention  was  diverted  to 
the  dangers  which  she  apprehended  from  the  west, 
and  to  the  fact  that  she  was  induced  to  believe  that 
no  train  was  approaching  from  the  east 

I  am  of  the  opinion  that  there  was  no  error  in  over- 
ruling the  motion  for  judgment  on  the  verdict. 

Under  the  assignment  of  error,  predicated  upon 
overruling  the  motion  for  a  new  trial,  the  appellant  in- 
sists that  there  was  no  evidence  whatever  to  support 
some  of  the  facts  found  by  the  verdict- 
No  witness  testified  to  the  usual  or  customary  man- 
ner of  operating  trains  upon  a  railroad,  nor  as  to  the 
difference  in  distance  and  time  which  should  be  ob- 
served between  trains  to  prevent  collisions.  The  ap- 
pellant asserts  that  neither  the  court  nor  the  jury  has 
any  right  to  assume  a  fact  in  the  absence  of  any 
evidence. 

There  are  many  facts  which  a  court  or  jury,  in  try- 
ing a  case,  may  assume  and  find  without  evidence.  A 
person  acting  in  a  judicial  capacity  must  not  only  ex- 
ercise his  own  logical  faculties,  in  construing  and  ap- 
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plying  evidence,  but  must  draw  upon  his  own  sources 
of  knowledge  for  such  information  as  is  common  to  all 
intelligent  persons  of  the  same  community.  Reason 
and  evidence  are  the  co-ordinate  factors  which  go  to 
make  up  proof.  Juries,  like  courts,  may  exercise  ju- 
dicial knowledge,  and  judicial  knowledge  extends  to 
such  matters  of  every-day  knowledge  of  which  there 
is  no  possibility  of  dispute.  Evidence  is  not  required 
to  establish  that  which  is  so  notorious  to  persons  of 
ordinary  intelligence,  that  it  either  admits  of  no 
doubt,  or  could,  at  the  moment,  be  established  by  a 
profusion  of  evidence.  Wharton  Ev.,  sections  329,  330; 
Greenleaf  Ev.  11;  Taylor  Ev.,  section  4,  note  2;  Brown 
v.  Piper,  91  TJ.  S.  37. 

Courts  and  juries  may  also  take  judicial  knowledge 
of  the  custom  and  manner  of  operating  railroads. 
Downey  v.  Hendrie,  8  Am.  and  Eng.  R.  R.  Cas.  386; 
Slater  v.  Jewett,  5  Am.  and  Eng.  R.  R.  Cas.  515. 

The  appellant  also  insists  that  there  was  no  evi- 
dence whatever  as  to  the  condition  of  mind  of  the  de- 
cedent, at  and  immediately  preceding  the  injury,  and 
that  the  jury  had  no  right  to  conclude  that  her  atten- 
tion was  diverted,  and  that  she  was  misled. 

The  instincts  of  self-preservation  frequently  stand 
in  the  place  of  evidence.  It  is  not  to  be  assumed,  in 
the  absence  of  evidence,  that  the  deceased  rushed 
heedlessly  and  recklessly  to  her  own  destruction. 

"The  love  of  life  and  the  instincts  of  preservation 
are  the  highest  motives  for  care  in  any  reasoning  be- 
ing; they  will  stand  for  the  proof  of  care  until  the  con- 
trary appears."  Cleveland,  etc.,  R.  R.  Co.  v.  Rowan,  66 
Pa.  St  393;  Allen  v.  Willard,  57  Pa.  St  374;  Gay  v. 
Winter,  34  Cal.  153. 

The  jury  had  the  right  to  conclude  that  the  de- 
ceased did  those  things,  and  was  in  the  same  mental 
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condition  that  a  reasonable  being  would  naturally  be 
in,  growing  out  of  the  surroundings. 

It  is  lastly  insisted  that  the  undisputed  evidence 
shows  that  the  decedent  was  guilty  of  contributory 
negligence  in  attempting  to  drive  across  the  track 
after  she  saw  the  approaching  train.  The  evidence 
shows  that  she  was  very  close  to  the  track  when  she 
discovered  the  approaching  train ;  that  she  seemed  to 
become  excited  and  confused,  and  then  made  the  at- 
tempt to  cross.  That  she  was  not  guilty  of  contribu- 
tory negligence,  under  such  circumstances,  was  ex- 
pressly so  held  in  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Cox, 
supra.  The  authorities  abundantly  establish  the 
proposition  that  when  a  person  is  suddenly  con- 
fronted with  an  unexpected  danger,  not  of  his  own 
making,  he  is  not  expected  or  required  to  act  with 
that  degree  of  circumspection  and  caution  of  a  person 
in  a  calm  condition  of  mind.  The  law  makes  due  al- 
lowance for  the  infirmities  of  humanity. 

I  am  of  the  opinion  that  the  judgment  should  be  in 
all  things  affirmed. 

Filed  May  6,  1896. 


No.  782. 

Louisville,  New  Albany  and  Chicago  Railway  Co. 

v.  Ousler. 

Special  Verdict.  —  Railroad.  —  Negligence.  —  Signals.  —  Value  of 
Horse  Killed  at  Crossing. — In  an  action  against  a  railroad  com- 
pany for  the  value  of  a  horse  killed  at  a  railroad  and  highway  cross- 
ing, by  reason  of  the  company's  failure  to  give  signals,  which  had 
escaped  from  plaintiff's  enclosure,  without  his  fault,  the  special 
verdict,  which  fails  to  find  that  the  death  of  the  horse  was  the  re- 
sult of  defendant's  negligent  omission  to  give  the  proper  signals,  is 
not  sufficient  to  support  a  recovery. 

From  the  Monroe  Circuit  Court, 


NOVEMBER  TERM,  1895— Vol.  15.         233 

Louisville*  New  Albany  and  Chicago  Railway  Co.  v.  Ousler. 

E.  C.  Field  and  W.  S.  Rinnan,  for  appellant. 
J.  H.  Louden  and  W.  P.  Rogers,  for  appellee. 

Gavin,  J. — The  appellee  sued  to  recover  the  value 
of  a  horse,  which  had  escaped  from  his  field,  without 
his  fault,  and  was  killed  by  appellant's  negligence  at 
the  crossing  of  a  highway  and  the  railroad.  There 
was  a  special  verdict,  upon  which  judgment  was  ren- 
dered in  favor  of  appellee,  appellant's  motion  for  judg- 
ment being  overruled  with  an  exception. 

Appellant  contends,  with  great  vigor,  that  the  ani- 
mal, on  its  track  at  the  crossing  unattended,  was  a 
trespasser,  and  that  for  that  reason  no  duty  was 
owing  to  it  from  the  company,  save  not  to  willfully  in- 
jure it  Our  cases  adjudicate  this  question  against 
appellant. 

It  has  been  determined  by  this  court,  after  careful 
and  full  consideration,  that  a  railroad  company  is 
bound  to  exercise  ordinary  care  to  prevent  injury  to 
an  animal  upon  a  highway  crossing  without  the 
owner's  fault,  even  though  it  be  unattended,  and  that 
such  animal  is  not  a  trespasser  upon  the  track  of  the 
railroad  company,  at  a  point  where  it  has  itself  but  a 
mere  right-of-way,  not  exclusive,  but  enjoyed  in  com- 
mon with  the  general  public.  Chicago,  etc.,  R.  W.  Co. 
v.  Fenn,  3  Ind.  App.  250;  Chicago,  etc.,  R.  W.  Co.  v. 
Nash,  1  Ind.  App.  298.  To  the  doctrine  announced  by 
those  cases,  we  still  adhere. 

A  special  verdict  should,  of  course,  set  forth  the 
facts  showing  the  care  exercised  by  the  owner  and  his 
agents  in  charge,  with  such  fullness  as  to  enable  the 
court  to  determine  whether  or  not  he  was  in  fault. 

One  objection  urged  by  appellants,  against  this 
special  verdict,  is,  that  it  is  not  found  that  the  acci- 
dent to  the  horse  was  in  any  degree  caused  by  the 
negligent  act  of  the  appellant.    If  this  be  true,  the  ap- 
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peilee  must  necessarily  fail,  because  negligence,  to  be 
actionable,  must  be  shown  to  have  been  the  proximate 
cause  of  the  injury.  Harris  v.  Board,  etc.,  121  Ind.  299; 
Board,  etc.,  v.  Sappenfield,  6  Ind.  App.  577. 

To  sustain  a  judgment  for  a  plaintiff,  a  special  ver- 
dict must  find  every  ultimate  fact  essential  to  his 
right  of  recovery.    Elliott  App.  Proced.,  section  753. 

The  verdict,  so  far  as  it  bears  upon  this  proposition, 
is  as  follows: 

"The  plaintiff's  horse  was  on  said  railroad  at  said 
crossing,  when  said  train  passed  over  said  cross- 
ing, and  was  struck  by  said  locomotive  with  train 
of  cars  attached,  and  killed;  that  in  approaching  said 
crossing,  on  said  locomotive  and  train  of  cars,  the  em- 
ployes and  servants  of  said  defendant  in  charge  of 
said  train  and  locomotive  did  not,  nor  did  any  of  them, 
sound  the  whistle  of  said  locomotive,  nor  did  they  or 
any  of  them  cause  the  bell  of  said  locomotive  to  be 
rung;  that  said  employes  and  servants  of  said  de- 
fendant failed  and  neglected  to  give  any  signals  of  the 
approach  of  said  train  of  cars;  that  the  horse  of  said 
plaintiff  failed  to  receive  any  notice  of  the  approach  of 
said  locomotive  and  train  of  cars  in  time  to  get  off 
said  track,  and  was  struck  and  killed  by  said  locomo- 
tive and  cars,  without  any  fault  of  said  plaintiff." 

The  negligence  of  appellant  is  conclusively  estab- 
lished by  the  finding  that  it  failed  to  give  any  signal 
whatever,  either  by  whistle  or  bell,  upon  approaching 
the  crossing.  This  violation  of  a  statutorv  dutv  was 
negligence  per  se,  and  actionable  in  favor  of  one  in- 
jured thereby,  either  in  person  or  property,  if  himself 
without  fault.  Chicago,  etc..  R.  W.  Co.  v.  Fenn, 
supra;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Van  Auken,  1 
Ind.  App.  492;  Baltimore,  etc.,  R.  R.  Co.  v.  Wal- 
born,  127  Ind.  142;    Cincinnati,  etc.,  R.  R.   Co.  v. 
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Butler,  103  Ind.  31;  Pennsylvania  Co.  v.  Hensil,  70 
Ind.  569. 

There  is,  however,  in  this  verdict,  no  finding  that 
the  death  of  the  horse  was  the  result  of  the  appellant's 
negligent  omission  to  give  the  signals,  nor  that  the 
horse  would  not  have  been  struck  had  such  signals 
been  given.  The  facts  found  are,  in  this  respect,  sub- 
stantially the  same  as  those  in  the  Fenn  case,  where 
it  is  said  by  the  court:  "Before  there  can  be  a  re- 
covery in  this  class  of  cases,  however,  it  must  be  estab- 
lished that  the  omission  of  the  signals  caused  the  in- 
jury sued  for.  This  is  a  question  of  fact  to  be  deter- 
mined by  the  jury.  It  cannot  be  declared,  as  a  matter 
of  law,  that  the  failure  of  the  company  to  comply  with 
the  law  resulted  in  the  injury,  or  that  if  the  signals 
had  been  given  the  animals  would  have  escaped.  Bal- 
timore, etc.,  R.  B.  Co.  v.  Walborn,  supra;  Cincinnati, 
etc. ,  R.  W.  Co.  v.  Gaines,  104  Ind.  526 ;  Cincinnati,  etc. , 
B.W.  Co.  v.  Hiltzhauer,  99  Ind.  486;  Pittsburgh,  etc., 
B.  W.  Co.  v.  Martin,  82  Ind.  476 ;  Peoria,  etc.,  B.  B. 
Co.  v.  Siltman,  88  111.  529 ;  Shearman  and  Eedf.  Neg., 
section  427. 

"Whether  the  collision  would  probably  have  been 
avoided  by  giving  the  signals  is  clearly  an  inference 
of  fact,  and  not  of  law,  and  involves,  to  some  extent, 
a  knowledge  of  the  habits  and  disposition  of  animals, 
and  the  probable  effect  of  the  warnings  upon  their 
movements.  There  can  be  no  accurate  calculation  of 
results  upon  irrational  beings,  but  the  law  does  not 
require  exactness,  and  under  such  circumstances  it  is 
the  duty  of  the  jury  to  exercise  their  most  intelligent 
judgment  upon  the  probabilities,  and  report  ac- 
cordingly." 

This  being  the  law,  it  follows  that  the  verdict  was 
insufficient  to  sustain  the  judgment. 
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Counsel  endeavor  to  sustain  the  judgment  by  re- 
liance upon  the  doctrine  in  Cincinnati,  etc.,  R.  W.  Co. 
v.  Grames, 8  Ind.  App.  112,  treating  the  question  under 
consideration  as  though  it  related  to  the  negligence 
of  appellant.  It  is  not  here  a  failure  of  the  verdict  to 
find  facts  showing  negligence,  but  the  failure  is  to  find 
the  facts  constituting  negligence  to  have  been  a  cause 
of  the  injury. 

Taking  into  consideration  the  entire  record  in  this 
case,  we  are  of  opinion  that  justice  requires  a  new 
trial. 

The  judgment  is,  therefore,  reversed,  with  instruc- 
tions to  the  trial  court  to  grant  a  new  trial. 

Ross,  J.,  concurs  in  the  result 

Filed  January  25, 1894. 


No.  1,877. 

Johnson  et  al.  v.  Bedwell. 

Appellate  Procedure. — Overruling  Motion  for  New  Trial. — Evi- 
dence Not  in  Record. — An  assignment  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  will  not  be  considered,  when  the 
evidence  is  not  in  the  record. 

Practice. — Exception  to  Conclusions  of  Law. — Admits  What  Facts. 
— An  exception  to  conclusions  of  law,  at  least  for  the  purpose  of  the 
exception,  admits  the  correctness  of  the  facts  found,  which  properly 
came  within  the  issues,  but  not  those  improperly  found. 

Deed. — Acceptance. — Possession. — Wlien  Can  Not  Defeat  Payment 
of  Purchase-money. —  A  grantee  who  accepts  deed,  and  takes 
possession  under  it,  cannot  defeat  payment  of  the  purchase-money, 
without  showing  an  eviction,  the  surrender  of  possession  to  the 
owner  of  a  paramount  title,  or  some  other  inconvenience  or  expense 
incurred  on  account  of  the  defect  in  the  title. 

Fraud. — Question  of  Fact. — Special  Findings. — Fraud  is  a  question 
of  fact,  and  must  be  found  as  a  fact  in  the  special  findings,  and  not 
left  to  inference. 
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Estoppel.—  Deed.—  After-acquired  Title  by  Grantor.— Imperfect 
Title  in  Grantee. — A  warranty  deed,  executed  by  a  married  woman 
and  her  husband,  conveying  her  property,  will,  as  a  general  rule, 
estop  her  from  asserting  an  after-acquired  title  as  against  an  imper- 
fect title  conveyed  by  her  to  her  grantee;  and  such  after-acquired 
title  by  the  grantor  inures  to  the  benefit  of  the  grantee  in  perfect- 
ing the  imperfect  title  conveyed  by  her. 

Vendor  and  Purchaser.  —Rescission  of  Sale.— Real  Estate.— There 
can  be  no  rescission  of  a  sale  of  one  of  several  tracts  of  land,  sold 
as  an  entirety,  without  a  rescission  as  to  the  other  tracts. 

• 

From  the  Grant  Circuit  Court  • 

0.  W.  Harvey  and  A.  De  Wolfy  for  appellants. 
Bailiff  &  Cline  and  Carroll  &  Dean,  for  appellee. 

Boss,  J. — This  was  an  action  brought  by  the  appel- 
lee, against  appellants,  James  Johnson  and  the  Up- 
land Land  Company,  upon  a  promissory  note,  ex- 
ecuted by  them  to  her.  To  the  complaint  the  appel- 
lants answered:  (1)  A  general  denial.  (2)  No  con- 
sideration. (3)  No  consideration  for  all  in  excess  of 
$5.00,  and  that  consideration  in  excess  of  $5.00  had 
failed.  (4)  Fraud.  The  plaintiff  replied:  (1)  A  gen- 
eral denial;  and  (2)  that  the  title  to  the  real  estate, 
in  the  purchase  of  which  the  note  sued  on  was  given, 
had  been  perfected  before  the  bringing  of  this  action. 

The  court  made  a  special  finding  of  facts,  with  con- 
clusions of  law  thereon,  as  follows: 

1.  The  defendant,  the  Upland  Land  Company,  is  a 
corporation,  organized  under  the  laws  of  the  State  of 
Indiana,  and  existing  since  September,  1892,  with  its 
office  and  place  of  business  at  the  town  of  Upland,  in 
Grant  county,  Indiana,  and  engaged  in  the  purchase 
and  sale  of  real  estate,  in  and  adjacent  to  said  town, 
and  in  promoting  the  location  of  factories  on  the  real 
estate  in  and  adjacent  to  the  P.,  C,  C.  &  St.  L.  R.  W., 
which  railway  is  the  only  railway  at,  or  within,  seven 
miles  of  the  town  of  Upland. 
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2.  The  defendant,  James  L.  Williams,  is  the  father 
of  Cyrus  Williams,  John  W.  Williams,  Amy  A.  Bed- 
well,  and  Thomas  Williams,  and  was  the  owner  of  a 
certain  tract  of  land  situated  in  Grant  county,  State 
of  Indiana,  to-wit:  the  southeast  quarter  of  section  3, 
township  twenty-three  north,  range  nine  (9)  east, 
containing  160  acres,  more  or  less,  excepting  two 
tracts,  described  as  follows,  to-wit: 

First  Tract.  Commencing  56  rods  north  of  the 
southwest  corner  of  said  quarter-section,  running 
thence  east  10  rods,  thence  north  16  rods,  thence  west 
10  rods,  thence  south  16  rods,  to  the  place  of  begin- 
ning, containing  one  acre. 

Second  Tract  Commencing  104  rods  north  of  the 
southwest  corner  of  said  quarter-section,  running 
thence  east  20  rods,  thence  north  12  rods,  thence  east 
24  rods,  thence  north  37J  rods,  more  or  less,  to  the 
right-of-way  of  the  P.,  C,  C.  &  St.  L.  R  W., 
thence  west  on  the  south  line  of  said  right-of-way  44 
rods,  to  the  west  line  of  said  quarter-section,  thence 
south  on  said  line  53  rods  and  12  feet,  more  or  less,  to 
the  place  of  beginning,  containing  thirteen  acres, 
more  or  less. 

3.  Said  James  L.  Williams  conveyed  to  his  chil- 
dren parts,  or  portions,  of  said  tract  of  land  as 
follows: 

To  Amy  A.  Redwell  and  children,  he  conveyed  a 
tract  commencing  44  rods  east  of  the  northwest  corner 
of  the  southeast  quarter  of  section  3,  township  23 
north,  range  9  east,  and  42  feet  south  of  the  north 
line  of  the  above  described  quarter-section,  running 
76  rods  parallel  with  the  railroad  track,  thence  south 
49  rods,  thence  west  100  rods,  thence  north  12  rods, 
thence  east  24  rods,  thence  west  100  rods,  thence 
north  12  rods,  thence  east  24  rods,  thence  north  37£ 
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rods  to  the  place  of  beginning,  containing  25  acres; 
it  being  a  part  of  the  southeast  quarter  of  section  3, 
township  23  north,  range  9  east 

To  Cyrus  Williams  he  conveyed  a  tract  of  land 
commencing  81£  rods  west  of  the  southeast  corner 
of  section  3,  township  23  north,  range  9  east,  thence 
north  108  rods,  thence  west  37  rods  and  1  link,  thence 
south  108  rods,  thence  east  37  rods  and  1  link,  to  the 
place  of  beginning,  containing  25  acres,  more  or  less; 
being  a  part  of  the  southeast  quarter  of  section  3, 
township  23  north,  range  9  east. 

To  John  W.  Williams  he  conveyed  a  tract  of  land 
off  the  east  end  of  the  southeast  quarter  of  section 
3,  township  23  north,  range  9  east,  said  tract  conveyed 
being  bounded  as  follows:  Beginning  at  the  south- 
east corner  of  the  southeast  quarter  of  section  3,  town- 
ship 23  north,  range  9  east,  running  thence  north 
160  ro<is,  thence  west  40  rods  to  the  place  of  begin- 
ning, containing  in  all  40  acres,  more  or  less. 

To  Thomas  W.  Williams,  who  conveyed  it  to 
Martha  R.  Williams,  wTife  of  his  brother,  John  W. 
Williams,  the  following  tract  of  land:  Commencing 
40  rods  west  of  the  southeast  corner  of  section  3, 
township  23  north,  range  9  east,  thence  running 
north  108  rods,  thence  west  41£  rods,  thence  south  108 
rods,  thence  east  41£  rods,  to  the  place  of  beginning, 
containing  28  acres,  and  being  a  part  of  the  southeast 
quarter  of  section  3,  township  23  north,  range  9  east 

4.  The  said  James  L.  Williams  retained  the  owner- 
ship of  the  following  described  tract:  Beginning  at 
the  southwest  corner  of  the  southeast  quarter  of  sec- 
tion 3,  township  23  north,  range  9  east,  thence 
north  56  rods,  thence  east  10  rods,  thence  north  16 
rods,  thence  west  10  rods,  thence  north  32  rods,  thence 
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east  20  rods,  thence  north  4  rods,  thence  east  21  rods, 
more  or  less,  thence  south  108  rods,  thence  west  41 
rods,  more  or  less,  to  the  place  of  beginning,  contain- 
ing 26.62  acres,  out  of  the  southeast  quarter  of  sec- 
tion 3,  township  23  north,  range  9  east. 

5.  In  the  prosecution  of  its  purpose,  the  said  Up- 
land Land  Co.,  through  its  agent,  John  W.  Pittenger, 
entered  into  negotiations  with  said  John  W.  Williams, 
for  the  purchase  of  the  said  several  tracts  of  said  real 
estate,  owned,  as  aforesaid,  by  James  L.  Williams, 
Cyrus  Williams,  Martha  R.  Williams,  Amy  A.  Bed- 
well,  and  John  W.  Williams;  and  the  said  John  W. 
Williams,  acting  in  his  own  behalf,  as  to  his  tract,  and 
as  agent  for  said  owners  of  the  other  four  tracts, 
aforesaid,  negotiated  a  sale  of  all  of  said  five  tracts 
of  land  to  said  Upland  Land  Company,  through  its 
said  agent,  John  W.  Pittenger,  at  and  for  the  agreed 
price  of  nineteen  thousand  dollars  ($19,000.00),  for  all 
of  said  tracts,  the  said  John  W.  Williams  refusing  to 
sell  any  of  said  tracts  to  said  Upland  Land  Company 
unless  said  company  would  buy  them  all. 

Pursuant  to  said  sale,  said  owners  of  the  said  sev- 
eral tracts  conveyed  the  same,  by  deeds  of  general 
warranty,  to  the  said  Upland  Land  Company,  and  the 
terms  as  to  payment  and  credit  were  made  and  agreed 
upon  between  said  land  company  and  said  John  W. 
Williams,  acting  in  his  own  behalf  and  as  agent  for 
the  other  grantors. 

6.  Said  five  tracts  of  land  are  located  in  said  south- 
east quarter  of  section  3,  towijship  23,  north  range  9 
therein  indicating  rods,  unless  otherwise  specified,  and 
the  street  and  railway  extending  along  the  lines  of 
said  land  as  indicated,  said  plat  being  as  follows: 
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7.  Through  the  lands,  exhibited  in  the  plat  ac- 
companying, finding  six  (6)  herein,  a  curved  ravine  ex- 
tends from  the  railroad,  at  the  liorth  end  of  John  W. 
Williams'  tract,  and  terminates  near  the  middle  of  the 
west  line  of  the  James  L.  Williams  tract,  and  includes 
upon  its  west  side  a  part,  of  the  southeast  corner  of 
the  Amy  A.  Bedwell  tract,  and  divides  the  other 
tracts  through  which  it  passes,  in  such  way  as  to  leave 
60  acres  southeast,  and  30  acres  northwest  of  said 
ravine,  and  so  as  to  make  it  practicable  to  construct  a 
switch,  or  spur,  from  said  railroad,  leading  into  and 
over  said  60-acre  tract  and  entering  upon  the  same 
over  the  northeast  corner  of  the  said  John  W.  Wil- 
liams tract,  it  being  also  practicable  to  construct  like 
spurs  and  switches  from  said  railroad  over  the  Amy 
A.  Bedwell  tract  to  said  30-acre  tract  lying  northwest 
of  said  ravine,  but  it  being  impracticable  to  construct 
switches  and  spurs  over  and  across  said  ravine. 

8.  The  real  estate  conveyed  by  said  James  L.  Wil- 
liams, to  Amy  A.  Bedwell  and  children,  as  set  out  in 
finding  three  (3)  herein,  was  thus  conveyed  on  the  31st 
day  of  March,  1888,  by  deed  of  general  warranty,  duly 
acknowledged  as  follows: 

"This  Indenture  Witnesseth,  That  James  L.  Wil- 
liams and  Nancy  Williams,  his  wife,  of  Grant  county, 
in  the  State  of  Indiana,  do  hereby  convey  and  war- 
rant to  Amy  A.  Bedwell  and  children,  of  Grant 
county,  in  the  State  of  Indiana,  for  the  sum  of  $750.00, 
the  following  real  estate  in  Grant  county,  in  the  State 
of  Indiana,  to- wit:  Commencing  44  rods  east  of  the 
northwest  corner  of  the  southeast  quarter  of  section 
No.  three  (3),  township  No.  23  north,  range  nine 
(9)  east,  and  42  feet  south  of  the  north  line  of  the 
above  described  quarter-section,  running  east  76  rods, 
parallel  with  the  railroad  track,  thence  south  49  rods, 
thence  west  100  rods,  thence  north  12  rods,  thence  east 
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24  rods,  thence  north  about  38£  rods  to  the  place  of 
beginning,  containing  25  acres,  it  being  a  part  of  the 
southeast  quarter  of  section  No.  3,  township  No.  23 
north,  range  9  east. 

"Amy  A.  Bedwell  is  to  pay  one-fifth  of  the  gravel- 
road  tax  each  year  assessed  in  the  name  of  James  L. 
Williams. 

"There  is  never  to  be  any  spirituous,  vinous  or  malt 
liquors  sold  on  the  above  described  real  estate,  or  this 
title  will  be  forfeited. 

"In  witness  whereof,  the  said  James  L.  Williams 
and  Nancy  Williams,  his  wife,  have  hereunto  set  their 
hands  and  seals,  this  31st  day  of  March,  1888. 

[Seal]  " James  L.  Williams. 

Her 

[Seal]  "Nancy  [X]  Williams. 

mark. 

"State  of  Indiana,  ) 
Grant  County,    )  8S: 

"Before  me,-  Jos.  E.  Ballinger,  a  notary  public  in 
and  for  said  county,  this  31st  day  of  March,  1888, 
James  L.  Williams  and  Nancy  Williams,  his  wife, 
acknowledged  the  execution  of  the  annexed  deed. 

"Witness  my  hand  and  notarial  seal. 

[Seal]  •  "Jos.  E.  Ballinger, 

Notary  Public. 
"Notary  Public, 

"J.  E.  Ballinger,  Upland,  Indiana." 

And  said  deed  was,  on  the  31st  day  of  March,  1888, 
duly  recorded  in  the  office  of  the  recorder  of  Grant 
county,  Indiana. 

9.  The  agreed  consideration  for  the  whole  lot  of  land 
was  $19,000.00,  out  of  which  it  was  agreed  that 
$230.00  should  be  retained  by  the  Upland  Land  Com- 
pany, on  account  of  a  school  fund  mortgage  on  part 
of  the  real  estate,  and  it  was  agreed  that  notes  should 
be  executed  and  cash  paid  for  the  balance. 
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Pursuant  to  said  agreement,  cash  was  paid  to  the 
respective  grantors,  and  notes  executed  to  them  by  the 
said  Upland  Land  Company;  and  payments  in  cash 
were  made  as  follows:  To  James L.  Williams, $3,380.00; 
to  Cyrus  Williams,  $1,090.00;  to  Amy  A.  Bedwell, 
$500.00;  to  John  W.  Williams,  $3,400.00.  And  notes 
were  executed  to  said  grantors  as  follows:  To  John 
W.  Williams,  one  note  for  $1,500.00,  due  July  29, 1893; 
and  one  for  $1,860.00,  due  October  29,  1893,  and  one 
note  for  $1,860.00,  due  April  29,  1894,  which  are  the 
same  three  notes  in  suit  in  this  case;  to  Cyrus  Wil- 
liams, one  note  for  $1,500.00,  due  August  29, 1893,  and 
one  note  for  $600.00,  due  April  29,  1894;  to  Amy  A. 
Bedwell,  one  note  for  $1,000.00,  due  October  29,  1893, 
and  one  note  for  $2,000.00,  due  April  29, 1894;  and  all 
of  said  notes  were  .signed  by  the  Upland  Land  Com- 
pany, by  David  Lyon,  president,  Thomas  B.  Lyon,  sec- 
retary; and  said  notes  were  also  signed  by  the  de- 
fendant, James  Johnson;  and  said  Upland  Land  Com- 
pany also  paid  off  said  school  fund  mortgage  to  the 
amount  of  $230.00,  and  said  payments  were  made  and 
said  notes  given*  at  the  special  instance  and  request 
of  said  grantors. 

10.  The  said  deed  of  conveyance  r>f  the  said  Amy 
A.  Bedwell  tract  was  executed  by  her  and  her  hus- 
band, Charles  M.  Bedwell,  to  the  Upland  Land  Com- 
pany, on  the  28th  day  of  April,  1893,  and  the  same 
was  acknowledged  by  her  and  her  husband  before 
William  T.  Smith,  a  notary  public  of  Grant  county, 
Indiana,  on  said  day,  said  deed  being  as  follows: 

"This  Indenture  Witnesseth,  that  Amy  A.  Bedwell 
and  Charles  M.  Bedwell,  her  husband,  of  Grant 
countv,  and  State  of  Indiana,  convev  and  warrant  to 
the  Upland  Land  Company,  of  Grant  county,  and 
State  of  Indiana,  for  the  sum  of  thirty-five  hundred 
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dollars  (|3,500.00),  the  following  real  estate  in 'Grant 
county,  in  the  State  of  Indiana,  to-wit: 

"Commencing  44  rods  east  of  the  north  corner  of 
the  southeast  quarter  of  section  No.  three  (3),  town-  ^ 
ship  No.  twenty-three  (23)  north,  range  nine  (9)  east, 
and  42  feet  south  of  the  north  line  of  above  described 
quarter-section,  running  east  seventy-six  (76)  rods, 
parallel  with  railroad  track,  thence  south  forty-nine 
(49)  rods,  thence  west  one  hundred  (100)  rods,  thence 
north  twelve  (12)  rods,  thence  east  twenty-four  (24) 
rods,  thence  north  about  thirtv-seven  and  one-half 
(37£)  rods,  to  the  place  of  beginning,  containing 
twenty-five  (25)  acres,  it  being  a  part  of  the  southeast 
quarter  of  section  three  (3),  township  twenty-three 
(23)  north,  range  nine  (9)  east 

"In  witness  whereof,  the  said  Amy  A.  Bedwell 
and  Charles  M.  Bedwell,  her  husband,  have  hereunto 
set  their  hands  and  seals,  this  28th  day  of  April,  1893. 

[Seal]  "Amy  A.  Bedwell. 

[Seal]  "Charles  M.  Bedwell. 

"State  of  Indiana,  ) 
Grant  County,     )  8S* 

"Personally  appeared  before  me,  William  T.  Smith, 
a  notary  public  in  and  for  said  county  and  State,  Amy 
A.  Bedwell  and  Charles  M.  Bedwell,  who  acknowl- 
edged the  execution  of  the  annexed  deed  to  be  their 
voluntary  act  and  deed. 

"Witness  my  hand  and  official  seal,  this  28th  day 
of  April,  1893. 

[Seal]  "William  T.  Smith, 

Notarv  Public." 

The  deed  set  out  and  mentioned  in  finding  No.  8  was 
executed  prior  to  the  execution  of  the  aforesaid  deed 
from  Amy  A.  Bedwell  and  her  husband,  to  the  Upland 
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Land  Company,  and  said  deed,  in  finding  No.  8  men- 
tioned, had  been  delivered  to  the  Upland  Land  Com- 
pany, before  said  deed  to  the  Upland  Land  Company 
was  executed,  and  was  used  by  the  notary  in  drafting 
said  deed  from  Amy  A.  Bedwell  to  the  said  Upland 
Land  Company,  for  the  purpose  of  obtaining  there- 
from a  description  of  the  real  estate  to  be  incor- 
porated in  said  deed  from  said  Amy  A.  Bedwell 
to  said  Upland  Land  Company;  that  said  deed 
was  so  delivered  at  the  Upland  Bank,  during  the  pend- 
ency of  the  negotiations  for  the  purchase  and  sale  of 
the  land  in  question,  and  was  then  in  said  bank  with 
the  knowledge  of  said  John  W.  Pittenger,  the  office 
of  said  Upland  Land  Company  and  its  place  of  busi- 
ness being  at  said  bank  at  the  time  of  the  negotiation 
and  sale  and  transfer  of  said  real  estate  to  said  Up- 
land Land  Company. 

Said  John  W.  Williams  made  no  representations 
to  said  Upland  Land  Company,  nor  to  said  John  W. 
Pittenger,  as  to  the  extent  of  the  title,  or  ownership, 
of  the  said  Amy  A.  Bedwell  in  said  real  estate,  for 
which  she  executed  said  deed  to  said  company, 
and  said  John  W.  Williams  did  not  intend  to  defraud 
said  company  in  the  sale  and  transfer  of  said  real 
estate  to  said  company. 

The  said  grantors  had  knowledge,  at  and  during  the 
said  negotiations  for  the  purchase  and  sale  of  said 
real  estate,  of  the  purpose  of  said  Upland  Land  Com- 
pany in  purchasing  the  same,  but  none  of  said 
grantors,  except  Amy  A.  Bedwell,  had  any  interest 
in  said  real  estate,  conveyed  by  her  to  the  said  land 
company,  at  the  time  it  was  conveyed  by  the  deed 
set  out  in  this  finding. 

11.  Upon  the  execution  and  delivery,  by  the  said 
grantors,  of  the  deeds  by  them  to  the  said  Upland 
Land  Company,  as  elsewhere  stated  in  these  findings, 
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said  Upland  Land  Company  took  possession,  under 
said  deeds  of  the  real  estate  in  question,  and  in  said 
deeds  described,  and  said  company  has  remained  in 
possession  of  said  real  estate,  under  said  deeds,  ever 
since  possession  was  thus  taken  by  them  of  the  said 
real  estate,  and  were  in  possession  of  said  real  estate, 
under  said  deeds,  long  prior  to  the  31st  day  of  May, 
1894,  and  are  still  in  possession  of  said  real  estate. 

Said  real  estate,  at  the  time  of  the  conveyance  of 
the  same  to  the  Upland  Land  Company,  was  of  the 
value  of  $19,000.00,  for  the  purposes  for  which  the 
same  was  purchased  by  said  company,  but  for  farm- 
ing purposes,  was  of  the  value  of  $50.00  per  acre. 
This  action  was  begun  August  the  6th,  1894. 

11£.  The  Upland  Land  Company  made  no  exam- 
ination of  the  records  in  the  office  of  Grant  county,  In- 
diana, to  ascertain  the  title  of  Amy  A.  Bedwell  to  the 
land  conveyed  by  her  to  said  company,  as  aforesaid, 
until  three  months  or  more  after  she  had  so  conveyed 
said  real  estate  by  deed  to  said  company,  and  said 
company  had  taken  possession  of  said  real  estate. 

12.  The  fact  that  Amy  A.  Bedwell  and  children 
are  named  as  grantees  in  the  deed  to  Amy  A.  Bed- 
well  from  her  father,  James  L.  Williams,  as  appears 
from  said  deed  in  finding  eight  (8),  was  not  known  by 
said  John  W.  Williams,  nor  by  John  W.  Pittenger, 
until  after  the  deeds  to  all  said  lands  conveyed  to  the 
said  Upland  Land  Company  had  been  executed  and 
delivered  by  the  several  grantors,  and  said  Upland 
Land  Company  had  taken  possession  under  said 
deeds,  but  the  said  Amy  A.  Bedwell  had  knowledge 
of  that  fact  before  she  conveyed  the  lands,  therein  de- 
scribed, to  said  Upland  Land  Company. 

13.  At  the  time  that  James  L.  Williams  and  Nancy 
Williams  executed  to  Amy  A.  Bedwell  and  children 
the  conveyance  for  the  real  estate,  afterward  con- 
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veyed  by  her  to  the  Upland  Land  Company,  as  set 
forth  in  these  findings,  she  had  only  two  children  in 
being,  namely:  Roscoe  Bedwell  and  Christa  Bedwell. 

Said  deed  to  said  Amy  A.  Bedwell  and  children,  by 
her  father,  James  L.  Williams,  was  executed  March 
31,  1888. 

14.  On  the  8th  day  of  July,  1893,  the  Upland  Land 
Company,  by  deed  of  general  warranty,  conveyed  to 
James  Johnson  all  the  real  estate  previously  con- 
veyed to  the  Upland  Land  Company  by  the  grantors 
aforesaid,  with  other  lands,  said  deed  by  said  Upland 
Land  Company  to  said  James  Johnson  being  as 
follows: 

"This  Indenture  Witnesseth,  that  the  Upland  Land 
Company,  by  David  Lyon  president,  and  Thomas  B. 
Lyon  secretary,  of  Grant  county,  in  the  State  of  In- 
diana, convey  and  warrant  to  James  Johnson  of 
Grant  county,  Indiana,  for  the  sum  of  $32,000.00,  the 
following  described  real  estate,  situate  in  county  of 
Grant,  in  the  State  of  Indiana,  to-wit: 

"Commencing  at  the  southwest  corner  of  the  south- 
east quarter  of  section  three  (3),  township  twenty- 
three  (23)  north,  range  nine  (9)  east,  running  thence 
north  on  the  west  line  of  said  quarter-section  fifty-six 
(56)  rods,  thence  east  ten  (10)  rods,  thence  north  six- 
teen (16)  rods,  thence  west  ten  (10)  rods,  thence  north 
thirty-two  (32)  rods,  thence  east  twenty  (20)  rods, 
thence  north  sixteen  (16)  rods,  thence  east  twenty-four 
(24)  rods,  thence  north  thirty-seven  and  a  half  (37£) 
rods,  more  or  less,  to  the  right-of-way  of  the  P.,  C, 
C.  &.St.  L.  railroad,  thence  east  along  the  right-of-way 
of  the  P.,  C,  C.  &  St.  L.  railroad  one  hundred  and 
sixteen  (116)  rods,  thence  south  one  hundred  and  fifty- 
nine  (159)  rods  to  the  southeast  corner  of  said  quarter- 
section,  thence  west  one  hundred  and  sixty  (160)  rods, 
more  or  less,  to  the  place  of  beginning,  containing  144 
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acres,  more  or  lees,  being  a  part  of  the  southeast 
quarter  of  section  three  (3),  township  twenty-three 
(23)  north,  range  nine  (9)  east;  also  the  southeast 
quarter  of  the  northeast  quarter  of  section  four  (4), 
township  twenty-three  (23)  north,  range  nine  (9)  east, 
containing  40  acres,  more  or  less ;  also  the  southwest 
quarter  of  the  northwest  quarter  of  section  three  (3), 
township  twenty-three  (23)  north,  range  nine  (9)  east, 
containing  40  acres,  more  or  less,  except  the  right-of- 
way  of  the  P. ,  C. ,  C.  &  St.  L.  E.  R.  Co. ;  also  the  north  half 
of  the  southwest  quarter  of  section  ten  (10),  township 
twenty-three  (23)  north,  range  nine  (9)  east,  except 
ten  acres  out  of  the  northeast  corner,  reserved  for 
Taylor  University,  containing  70  acres,  more  or  less. 

"In  witness  whereof,  the  said  Upland  Land  Com- 
pany, by  David  Lyon,  president,  and  Thomas  B.  Lyon, 
secretary,  have  hereunto  set  their  hands  and  seals, 
this  8th  day  of  July,  A.  D.  1893. 

[Seal]  "The  Upland  Land  Company. 

[Seal]  "David  Lyon,  Pres. 

"Attest:    Thomas  B.  Lyon,  Sec'y.  [Seal] 

"State  op  Indiana,  \ 
Grant  County,     \  ss' 

"Before  me,  William  T.  Smith,  a  notary  public  in 
and  for  said  county  and  State,  personally  appeared 
the  Upland  Land  Company,  by  David  Lyon,  president, 
and  Thomas  B.  Lyon,  secretary,  and  acknowledged 
the  execution  of  the  within  warranty  deed  to  be  their 
voluntary  act  and  deed. 

"Witness  my  hand  and  official  seal,  this  8th  day  of 
July,  1893. 

[Seal]  "William  T.  Smith, 

Notary  Public. 

"Recorded  July  10,  1893,  at  7:30  o'clock  am." 

And  said  James  Johnson  and  Elizabeth  Johnson, 
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his  wife,  subsequently,  towit,  on  October  the  2d,  1893, 
executed  to  the  Etna  Life  Insurance  Company,  a 
mortgage  upon  all  of  said  real  estate,  conveyed  by 
said  grantors  to  the  Upland  Land  Company,  except 
the  said  real  estate  formerly  conveyed  to  the  Upland 
Land  Company  by  said  Amy  A.  Bedwell. 

On  the  21st  day  of  June,  1894,  John  W.  Williams, 
guardian  of  the  said  Roscoe  Bedwell  and  Christa  Bed- 
well,  who  are  minors  under  the  age  of  twenty-one 
years,  petitioned  the  Grant  Circuit  Court  for  an  order 
to  sell  the  undivided  two-thirds  (2-3)  of  the  real  estate 
alleged  by  him  in  his  petition  to  belong  to  said  Roscoe 
and  Christa  Bedwell,  and  described  as  follows: 

"Commencing  forty-four  (44)  rods  east  of  the  north- 
west corner  of  the  southeast  quarter  of  section  No. 
three  (3),  towrnship  No.  twenty-three  (23)  north,  range 
nine  (9)  east,  and  forty-two  (42)  feet  south  of  the  north 
line  of  the  above  described  quarter-section,  running 
east  seventy-six  (76)  rods  parallel  with  the  railroad 
track,  thence  south  forty-nine  (49)  rods,  thence  west 
one  hundred  (100)  rods,  thence  north  twelve  (12)  rods, 
thence  east  twenty-four  (24)  rods,  thence  north  about 
thirty-eight  and  one-half  (38£)  rods  to  the  place  of 
beginning,  containing  twenty-five  (25)  acres,  it  being 
a  part  of  southeast  quarter  of  section  No.  thre^  (3), 
towrnship  No.  twenty-three  (23)  north,  range  nine  (9) 
east." 

Said  real  estate  being  the  same  real  estate  de- 
scribed in  the  deed  set  forth  in  finding  eight  herein. 

Appraisers  were  appointed  by  said  court,  and 
appraisement  by  them  filed,  and  an  additional  bond 
filed  by  said  guardian,  and  approved  by  the  court,  and 
such  other  proceedings  had  as  that  the  court  ordered 
the  sale  of  said  real  estate  at  private  sale,  and,  pur- 
suant to  said  order,  the  same  was  sold  to  Amy  A.  Bed- 
well,  and  report  of  sale  made  to  court,  and  approved 
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by  the  court,  and  the  deed  ordered  made  therefor  to 
said  Amy  A.  Bedwell,  which  deed  was  executed  by 
said  guardian,  and  reported  to  said  court,  and  ap- 
proved by  said  court  on  .Tune  23,  1894,  delivered,  and 
subsequently  recorded  in  the  office  of  the  recorder  of 
Grant  county,  Indiana,  on  June  28,  1894,  which  said 
deed  is  as  follows : 

"John  W.  Williams,  guardian  of  Roscoe  Bedwell 
and  Christa  Bedwell,  minor  children  of  Amy  A.  Bed- 
well,  as  such  guardian,  by  order  of  circuit  court  of 
Grant  county,  in  the  State  of  Indiana,  entered  in  Pro- 
bate Order  Book  9,  of  said  court,  on  page  186,  convey 
to  Amy  A.  Bedwell,  of  Grant  county,  in  the  State  of 
Indiana,  for  the  sum  of  $2,000.00,  the  following  real 
estate  in  Grant  county,  in  the  State  of  Indiana,  to- wit : 

"The  undivided  two-thirds  of  the  following  real 
estate:  Commencing  forty-four  (44)  rods  east  of  the 
northwest  corner  of  the  southeast  quarter  of  section 
three  (3),  township  twenty-three  (23)  north,  range  nine 
(9)  east,  and  forty-two  (42)  feet  south  of  the  north  line 
of  the  above  described  quarter-section,  thence  east 
seventy-six  (76)  rods,  parallel  with  the  railroad  track, 
thence  south  forty-nine  (49)  rods,  thence  west  one 
hundred  (100)  rods,  thence  north  twelve, (12)  rods, 
thence  east  twenty-four  (24)  rods,  thence  north  thirty- 
eight  and  one-half  (38£)  rods  to  the  place  of  begin- 
ning, containing  twenty-five  acres,  more  or  less, 

"In  Witness  Whereof,  the  said  John  W.  Williams, 
guardian,  as  aforesaid,  has  hereunto  set  his  hand  and 
seal,  this  23d  day  of  June,  1894. 

JohnW.  Williams,  Guardian,     [seal.] 

"Examined  and  approved  in  open  )  Joseph  L.  Custer, 

court  June  28,  1894.  )  Judge  of  the  Grant  Circuit  Court. 


(  G.  C.  C.  ) 

(     SEAL.     ) 
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*  'State  of  Indiana,  ) 

[Set 
Grant  County.      ) 

"Before  me,  Wilson  Addington,  clerk  of  Grant 
Circuit  Court,  in  and  for  said  county,  this  23d  day  of 
June,  A.  D.  1894,  John  W.  Williams,  guardian  of  Ros- 
coe  Bedwell  and  Christa  Bedwell,  minor  children  of 
Amy  A.  Bedwell,  as  such  guardian,  acknowledged  the 
execution  of  the  annexed  deed. 

"Witness  my  hand  and  official  seal. 

Wilson  Addington, 
Clerk  Grant  Circuit  Court,     [seal.] 

Charles  A.  Lillibridge,  R.  G.  C. 
"Recorded  June  28,  1894,  at  3:35  p.  m." 

15.  On  June  16,  1894,  the  said  Upland  Land  Com- 
pany and  James  Johnson  filed  their  cross-complaint 
in  the  case  of  John  W.  Williams  against  the  Upland 
Land  Company,  being  in  case  No.  6451,  then  pending 
in  this  court,  and  subsequently,  on  February  18, 1895, 
refiled  thereon  said  cross-complaint  as  amended,  seek- 
ing to  cancel  all  the  notes  given  by  said  Upland  Land 
Company  to  said  grantors,  and  to  recover  the  cash 
payments  made  upon  said  real  estate,  and  the  defend- 
ants in  this  case  were  made  cross-defendants  in  said 
cross-complaint,  and  said  cross-complainants  sought, 
by  said  cross-complaint,  to  cancel  said  notes  and  re- 
cover back  said  cash  payments  made,  because  of  cer- 
tain alleged  fraudulent  representations  set  out  in  said 
cross-complaint,  and  which  are  the  same  fraudulent 
representations  alleged  by  the  said  Upland  Land  Com- 
pany and  James  Johnson,  as  are  set  forth  in  the  4th 
paragraph  of  the  answer  of  said  Upland  Land  Com- 
pany, and  said  Johnson  filed  in  this  case,  and  upon 
which  the  said  Upland  Land  Company  and  James 
Johnson  seek  to  cancel  and  declare  void  the  notes  sued 
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on  in  this  case.  Said  cross-complaint,  in  said  cause  No. 
6451,  pleads  a  tender  from  said  Upland  Land  Com- 
pany to  Martha  K.  Williams,  John  W.  Williams, 
Cyrus  Williams,  James  L.  Williams,  and  Amy  A.  Bed- 
well,  of  a  reconveyance,  by  deeds  of  general  warranty, 
of  the  lands  conveyed  by  them,  respectively,  to  the 
said  Upland  Land  Company,  and  the  said  Upland 
Land  Company  and  James  Johnson,  by  their  fourth 
paragraph  in  this  case  plead  their  previous  tender 
set  forth  in  said  cross-complaint  At  the  time 
of  the  filing  of  said  cross-complaint,  in  said  cause  No. 
6451,  said  deeds  were  brought  into  court,  in  said  cause, 
by  counsel  for  the  cross-complainants,  and  immedi- 
ately taken  back  to  his  office  for  safe  keeping,  but  said 
deeds  were  not,  nor  were  any  of  them,  ever  tendered 
to  said  grantors*  or  any  of  said  grantors,  before  the 
trial  of  this  cause,  but  during  the  trial  of  this  cause* 
tender  was  made  of  said  deeds  of  reconveyance  in 
open  court. 

Said  deeds  of  reconveyance  are  dated  and  acknowl- 
edged June  11,  1894,  and  are  signed  by  the  Upland 
Land  Company,  David  Lyon,  president,  Thomas  B. 
Lyon,  secretary,  and  the  deed  of  reconveyance  to  Amy 
A.  Bedwell  is  as  follows: 

"This  Indenture  Witnesseth,  that  the  Upland  Land 
Company,  by  David  Lyon,  president,  and  Thomas  B. 
Lyon,  secretary,  of  Grant  county,  Indiana,  convey  and 
warrant  to  Amy  A.  Bedwell,  of  Grant  county,  in  the 
State  of  Indiana,  for  the  sum  of  thirty-five  hundred 
(f3,500.00)  dollars,  all  the  interest,  right  and  title  in 
the  following  real  estate,  in  Grant  county,  in  the 
State  of  Indiana,  which  said  Upland  Land  Company 
had  conveyed  and  warranted  to  it  by  the  said  Amy  A. 
Bedwell  and  Charles  M.  Bedwell,  her  husband,  on  the 
28th  day  of  .April,  1893,  described  as  follows,  to- wit: 

"Commencing  forty-four  (44)  rods  east  of  the  north- 
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west  corner  of  the  southeast  quarter  of  section  three 
(3),  township  twenty-three  (23)  north,  range  nine 
(9)  east,  and  forty-two  (42)  feet  south  of  the  north  line 
of  said  section  three  (3),  thence  east  seventy-six  (76) 
rods,  parallel  with  the  P.,  C,  C.  &  St  L.  It  W.,  thence 
south  forty-nine  (49)  rods,  thence  west  one  hundred 
(100)  rods,  thence  north  twelve  (12)  rods,  thence  east 
twenty-four  (24)  rods,  thence  north  about  thirty- 
seven  and  one-half  (37£)rods  to  the  place  of  beginning, 
containing  twenty-five  (25)  acres,  it  being  a  part  of 
the  southeast  quarter  of  section  three  (3),  township 
twenty-three  (23)  north,  range  nine  (9)  east. 

"In  witness  whereof,  the  said  Upland  Land  Com- 
pany, by  David  Lyon,  president,  and  Thomas  B.  Lyon, 
secretary,  has  hereunto  set  its  hand  and  seal,  this  11th 
day  of  June,  A.  D.  1894. 

"  The  Upland  Land  Co.     [seal.] 
David  Lyon,  Pres.  [seal.] 

Thomas  B.  Lyon,  Sec.      [seal.] 


"State  op  Indiana, 
Grant  County 


NA,  ) 

-         ) 


"Before  me,  the  subscriber,  a  notary  public,  in  and 
for  said  county,  this  11th  day  of  June,  1894,  person- 
ally appeared  the  Upland  Land  Company,  by  David 
Lyon,  president,  and  Thomas  B.  Lyon,  secretary,  and 
acknowledged  the  execution  of  the  annexed  deed. 

"Witness  my  hand  and  notarial  seal. 


i 


Notary  Public.  ^  4     ^ 

seal.  J.  Grant  A.  Dentler.  [seal.]" 

Indiana. 


And  all  of  said  deeds  are  similarly  signed. 

16.  On  April  29, 1893,  the  defendants,  James  John- 
son and  the  Upland  Land  Company,  executed  to  Amy 
A.  Bedwell,  plaintiff  in  this  case,  their  promissory 
note,   set  out  in  the   complaint  and  made  a  part 
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thereof,  for  $1,000.00,  payable  one  year  after  date, 
with  6  per  cent  interest  from  date  until  paid,  and  at- 
torney's fees;  that  there  is  due  and  unpaid  on  said 
note,  of  principal  and  interest,  the  sum  of  $1,129.00, 
and  the  further  sum  of  $70.50  attorney's  fees,  for  ser- 
vices of  plaintiff's  attorney  in  this  cause,  which  sum 
of  $70.50  is  a  reasonable  compensation  for  such 
services,  and  is  due  and  unpaid,  making  in  all  due 
and  unpaid  upon  said  note  the  sum  of  $1,199.50,  all 
of  which  is  payable  without  relief  from  valuation  or 
appraisement  laws.  Said  note  wras  given  in  part  con- 
sideration for  the  real  estate  conveyed  by  the  afore- 
said grantors  to  the  Upland  Land  Company,  as  hereto- 
fore set  out  in  these  findings,  said  note  being  one  of 
the  same  notes  hereinbefore  found  to  have  been  given 
for  said  real  estate  by  said  Upland  Land  Company 
and  said  James  Johnson. 

i '  Joseph  L.  Custer, 
"Judge  of  the  Grant  Circuit  Court. 

"June  22,  1895." 

Upon  the  facts  aforesaid,  the  court  pronounces  the 
following  conclusions  of  law : 

1.  That  the  notes  in  suit  in  this  case  are  valid,  and 
the  plaintiff  is  entitled  to  recover  thereon  from  the 
defendants,  James  Johnson  and  the  Upland  Land 
Company,  the  sum  of  $1,199.50,  including  $70.50  at- 
torney fees,  without  relief  from  valuation  or  appraise- 
ment laws. 

2.  That  the  defendants,  James  Johnson  and  the 
Upland  Land  Company,  are  not,  nor  is  either  of  them, 
entitled  to  recover  or  recoup,  any  damages  herein,  nor 
to  cancellation  of  the  notes  in  suit. 

3.  That  the  defendants,  James  Johnson  and  the 
Upland  Land  Company,  are  not,  nor  is  either  of  them, 
entitled  to  recover  in  this  action  for  any  purchase- 
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money  paid  by  them,  or  either  of  them,  for  the  real 
estate  described  in  their  answer  and  cross-complaint 
in  said  action. 

"Joseph  L.  Custer, 
"  Judge  of  the  Grant  Circuit  Court. 

"  June  22,  1895." 

The  specifications  of  error  assigned  are:  First,  that 
the  court  erred  in  its  conclusions  of  law ;  second,  that 
the  court  erred  in  overruling  the  appellants'  motion 
for  judgment  in  their  favor  on  the  said  findings;  third, 
that  the  court  erred  in  overruling  the  appellants'  mo- 
tion for  a  new  trial. 

The  second  specification  is  not  well  taken,  for  the 
reason  that  the  record  does  not  show  any  motion  by 
the  appellants  for  judgment  in  their  favor  on  the 
facts  found.  And,  under  the  third  specification,  the 
one  question  arising  relates  to  the  evidence,  which  is 
not  in  the  record,  hence,  that  specification  cannot  be 
considered. 

At  the  proper  time,  the  appellants  excepted  to  the 
conclusions  of  law,  which  presents  the  only  question 
properly  before  us.  The  exception  to  the  conclusions 
of  law,  at  least  for  the  purposes  of  the  exception,  ad- 
mits the  correctness  of  the  facts  found.  Wynn  v.  Troyy 
109  Ind.  250.  This  admission,  however,  is  limited  to 
the  facts  properly  found.  It  is  not  an  admission  of 
the  truthfulness  of  facts  improperly  found,  but  only 
of  such  as  it  is  proper  to  find  as  coming  within  the  is- 
sues. Hence,  facts  found  which  are  not  within  the 
issues  are  improperly  found,  and  cannot  be  consid- 
ered in  determining  the  rights  of  the  parties. 

At  common  law,  a  married  woman  could  not  be 
bound  by  her  covenants  of  warranty  in  a  deed  of 
conveyance  executed  by  her  and  her  husband  for  her 
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separate  property.  Grincr  v.  Butler,  61  Ind.  362;  Trent- 
man  v.  Eldridge,  98  Ind.  525. 

But  her  deed  of  conveyance  did  operate  to  convey 
to  the  grantee  the  title  which  she  then  held,  and  to 
that  extent  she  was  estopped  thereby. 

Section  5118,  R.  S.  1881  (section  6963,  Burns'  Rev. 
1894),  specially  provides  that  "a  married  woman  shall 
be  bound  by  her  covenants  of  title  in  conveyances  of 
her  separate  property,  as  if  sole."  Marsh  v.  Thompson, 
102  Ind.  272. 

The  appellants  seek  to  defeat  the  payment  of  the 
purchase-money  upon  the  theory  that  at  the  time  the 
appellee  made  the  conveyance  to  the  appellant  land 
company,  her  title  thereto  was  imperfect. 

Our  adjudications  universally  hold  that  where  a 
deed  of  conveyance  for  real  estate  is  accepted  by  the 
grantee,  and  he  takes  possession  under  it,  he  cannot 
defeat  a  payment  of  the  purchase-money  without 
showing  an  eviction,  the  surrender  of  possession  to  the 
owner  of  a  paramount  title,  or  some  inconvenience  or 
expense  incurred  on  account  of  the  defect  in  the  title. 
Wimberg  v.  Schwegeman,  97  Ind.  528,  and  cases  cited; 
Grabbs  v.  Barber,  102  Ind.  131 ;  Marsh  v.  Thompson, 
supra,  and  cases  cited. 

Neither  does  the  finding  of  the  court  sustain  the 
issue  of  fraud.  Fraud  is  made  a  question  of  fact  by 
the  statute,  section  4924,  R.  S.  1881  (section  6649, 
Burns'  Rev.  1894),  and  must  be  found  as  a  fact  in  the 
special  finding,  and  not  left  to  inference.  Hose  v. 
Colter,  76  Ind.  590;  Elston  v.  Castor,  101  Ind.  426; 
Stix  v.  Sadler,  109  Ind.  254 ;  Caldwell  v.  Boyd,  109 
Ind.  447;  Phelps  v.  Smith,  116  Ind.  387;  Wilson  v. 
Campbell,  119  Ind.  286;  Farmers'  Loan,  etc.,  Co.  v. 
Canada,  etc.,  R.  W.  Co.,  127  Ind.  250  (11  L.  R.  A.  740). 

Vol.  15—17 
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It  is  well  settled  that  a  deed  of  conveyance,  con- 
taining covenants  of  warranty,  will,  as  a  general  rule, 
estop  the  grantor  from  asserting  an  after-acquired 
title  as  against  an  imperfect  title  conveyed  by  him  to 
his  grantee.  Locke  v.  White,  89  Ind.  492.  And  such 
after-acquired  title  by  the  grantor  inures  to  the  bene- 
fit of  the  grantee  in  perfecting  the  imperfect  title  con- 
veyed.   Randall  v.  Lower,  98  Ind.  255,  and  cases  cited. 

The  sale  to  the  Upland  Land  Company  included  not 
only  the  tract  conveyed  by  the  appellee,  but  also  the 
tracts  conveyed  by  James  L.  Williams,  Cyrus  Wil- 
liams, Martha  B.  Williams  and  John  W.  Williams. 
The  five  tracts  were  sold  together  for  the  agreed  price 
of  $19,000.00.  This  was  the  price  agreed  to  be  paid  for 
the  five  tracts  collectively,  and  no  value  or  price  was 
agreed  upon  for  any  one  tract.  The  five  tracts  hav- 
ing been  sold  as  an  entirety,  there  could  be  no  rescis- 
sion except  as  to  it  all.  No  facts  are  found  warrant- 
ing a  rescission. 

The  conclusions  of  law,  upon  the  facts  found,  are 
right. 

Judgment  affirmed. 

Filed  March  5,  1896;  petition  for  rehearing  overruled  May  6,  1896. 
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Practice. — Special  Verdict. —  Where  a  money  judgment  only  is 
sought,  the  verdict,  or  findings,  whether  they  be  special  or  general, 
must  determine  the  amount,  or  find  such  facts  as  leave  nothing  for 
the  court  to  do  but  to  make  a  mere  mathematical  calculation. 

Appellate  Court.— Jurisdiction  Of. — Evidence. — Errors  of  Law. — 
If  there  is  any  evidence  fairly  tending  to  support  the  material  facts 
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essential  to  a  recovery,  or  if  there  be  a  conflict  of  evidence  on  such 
questions,  this  court  has  no  power  to  weigh  the  evidence,  the  juris- 
diction of  the  court  on  appeal  being  confined  exclusively  to  a  review 
of  errors  of  law. 
New  Trial. — Refusal  of  Court  to  Render  Judgment  on  Special 
Verdict. — The  refusal  of  the  court  to  render  judgment  on  a  special 
verdict,  is  not  cause  for  a  new  trial.  If  a  party  wishes  to  avail 
himself  of  such  ruling,  he  must  make  a  motion  for  judgment  on 
the  verdict  and  except  to  the  ruling  thereon,  and  assign  such  ruling 
as  error  in  this  court. 

From  the  Jay  Circuit  Court 

J.  J.  M.  La  Follette  and  O.  H.  Adair ',  for  appellant. 

J.  W.  Headington,  J.  F.  La  Follette  and  A.  M. 
Waters,  for  appellee. 

Lotz  J. — The  appellee  sued  the  appellant  to  recover 
damages  for  a  fraud  alleged  to  have  been  perpetra- 
ted upon  her  in  the  settlement  of  a  bastardy  proceed- 
ing, and  recovered  judgment  in  the  court  below. 

The  first  assignment  of  error  calls  in  question  the 
sufficiency  of  the  amended  complaint  The  coijiplaint 
is  assailed  for  the  first  time  in  this  court.  It  is  un- 
questionably good  after  verdict. 

Another  assignment  of  error  is  the  overruling  of 
appellant's  motion  for  a  venire  de  novo. 

The  only  objection  made  to  the  special  verdict,  under 
this  assignment,  is,  that  the  verdict  fails  to  assess  the 
amount  of  the  recovery.  If  a  money  judgment  only  is 
sought  by  the  action,  the  verdict,  or  findings,  whether 
they  be  special  or  general,  must  determine  the  amount 
or  find  such  facts  as  leave  nothing  for  the  court  to  do 
but  to  make  a  mere  mathematical  calculation.  John- 
son v.  Bvcklen,  9  Ind.  App.  154. 

The  special  verdict  before  us  finds  such  facts  as 
leave  nothing  for  the  court  to  do  except  to  make  a 
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mathematical  calculation.  There  was  no  error  in 
overruling  the  motion  for  a  venire  de  novo. 

The  only  o.ther  assignment  of  error  is  the  overruling 
of  appellant's  motion  for  a  new  trial. 

It  is  insisted  that  the  verdict  is  not  supported  by  suf- 
ficient evidence  and  is  contrary  to  law.  This 
court's  jurisdiction  on  appeal  is  confined  exclusively 
to  a  review  of  errors  of  law,  and  we  have  no  power  to 
review  errors  of  fact.  Simons  v.  Beavers,  15  Ind.  App. 
510;  Deal  v.  State,  140  Ind.  354. 

If  there  is  any  evidence  fairly  tending  to  support 
the  material  facts  essential  to  a  recovery,  or  if  there 
be  a  conflict  of  evidence  on  such  questions,  this  court 
has  no  power  to  weigh  the  evidence.  A  careful  con- 
sideration of  the  evidence  discloses  that  there  was 
some  evidence  tending  to  support  the  verdict  on  every 
essential  point 

Another  cause  for  a  new  trial  is,  that  the  court 
erred  in  refusing  to  render  judgment  for  the  de- 
fendant on  the  special  verdict 

This  is  not  properly  a  cause  for  a  new  trial.  If  the 
appellant  wished  to  avail  himself  of  such  a  ruling,  he 
should  have  made  a  motion  for  judgment  on  the  ver- 
dict, and  excepted  to  the  ruling  thereon,  and  assigned 
such  ruling  as  error  in  this  court.  The  record  does 
not  show  that  appellant  made  such  motion,  nor  is  the 
ruling  thereon  assigned  as  error  in  this  court.  Rul- 
ings on  such  motions  do  not  occur  on  the  trial,  but 
subsequently  thereto,  and  cannot  be  reached  by  a  mo- 
tion for  a  new  trial. 

There  is  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  May  7,  1896. 
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No.  1,927. 

Killian  et  al.  v.  The  State,  ex  rel.  Spayd, 

Trustee. 

Township  Trustee. — Misapplication  of  Township  Funds. — Liabil- 
ity of  Sureties. — If  a  school  township  is  liable  for  the  payment  of 
orders  issued  by  its  trustee  for  borrowed  money,  and  the  trustee 
misappropriates  such  money,  his  sureties  will  be  liable  therefor. 

Same. — Power  of  Township  Trustee  to  Borrow  Money. — A  township 
trustee  has  no  express  power  to  borrow  money  for  school  purposes, 
except  upon  compliance  with  sections  6006  and  6007,  R.  S.  1881 
(sections  8081  and  8082,  Burns' R.  S.  1894);  but  if  he  does  obtain  it, 
and  rightfully  expends  it  for  the  benefit  of  the  schools  of  his  town- 
ship, the  township  will  be  liable  for  its  repayment. 

Appellate  Procedure. — Assignment  of  Error. — An  assignment  of 
error  must  rest  upon  a  ruling  of  the  court,  made  against  the  party 
assigning  it;  several  appellants  cannot  base  error  upon  a  ruling 
which  affects  but  one  of  them. 

From  the  Spencer  Circuit  Court. 

E.  M.  Swan  and  C.  B.  Laird,  for  appellants. 

W.  C.  Mason,  A.  J.  Payton,  H.  Kramer,  F.  A. 
Henring,  Jr.,  and  W.  L.  May,  for  appellees. 

Ross,  J. — The  appellant  Gustus  Killian  was  elected 
trustee  of  Carter  township,  in  Spencer  county,  In- 
diana, on  the  2d  day  of  April,  1888,  and  served  as  such 
until  August,  1890. 

The  appellee,  as  his  successor,  brought  this  action, 
alleging,  in  one  paragraph  of  his  complaint,  that  on 
the  11th  day  of  April,  1888,  appellant  Killian,  with 
his  co-appellants,  Lawrence  Ofer,  Willis  S.  Bryant, 
George  J.  Hufnagel,  William  Schwartz,  Michael 
Heichelbach,  Joseph  Hang,  and  Jacob  Singer,  as 
his    sureties,    executed    his    bond    as    such      trus- 
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tee,  in  the  penal  sum  of  $17,000.00,  a  copy  of 
which  bond  is  filed  with  and  made  a  part  of 
the  complaint;  that  he  entered  upon  the  duties  of  his 
office  on  the  12th  day  of  April,  1888;  that,  as  such  trus- 
tee, he  received  certain  sums  of  money  belonging  to 
the  special  school  fund,  to-wit,  $3,228.23,  and  that  for 
the  sum  of  $600.00  thereof  he  has  failed  to  account, 
etc.  In  another  paragraph  of  the  complaint  it  is 
charged  that  he  erroneously  took  credit  for  the  sum  of 
$289.00,  and  in  another  that  he  erroneously  took  credit 
for  $54.25,  while  in  two  other  paragraphs  it  is 
charged  that  he  erroneously  took  credit  for  the  sum  of 
$100.00  and  $120.00,  respectively,  for  money  borrowed, 
but  that  he  failed  to  charge  himself  with  the  money 
borrowed,  although  he  took  credit  for  the  orders  is- 
sued therefor. 

Each  of  the  appellants,  except  Killian,  filed  a  sep- 
arate demurrer,  for  want  of  facts,  to  each  paragraph 
of  the  complaint,  which  were  overruled  and  excep- 
tions saved. 

The  appellant  Killian  filed  demurrers  to  the  sec- 
ond, third,  fourth,  and  fifth  paragraphs  of  the  com- 
plaint, which  were  also  overruled  and  the  rulings  ex- 
cepted to. 

All  of  the  appellants,  except  Killian,  jointly  assign 
errors  in  this  court,  the  first,  second,  third,  and  fourth 
specifications  of  which  are  predicated  upon  rulings, 
if  any  there  are  in  the  record  of  the  court  below,  on 
joint  demurrers  filed- by  them  to  the  second,  third, 
fourth,  and  fifth  paragraphs  of  the  complaint  We 
have  been  unable  to  find  in  the  record  a  joint  de- 
murrer filed  by  the  said  appellants  to  the  complaint, 
or  either  paragraph  thereof,  neither  have  we  been  able 
to  find  any  ruling  of  the  court  on  such  a  demurrer.  A 
specification  of  error  must  rest  upon  a  ruling  of  the 
court  made  against  the  party  assigning  it,  and  several 
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appellants  cannot  base  error  upon  a  ruling  which  af- ' 
fects  but  one  of  them.  "The  rule  is  well  settled  in 
this  court  that  the  assignment  of  errors  in  the  appel- 
lant's complaint,  and  that  the  specifications  of  error, 
must  apply  to  rulings  affecting  all  joining  therein, 
or  they  cannot  be  considered."  Cannclton  Water  Co.  v. 
Burkett,  13  Ind.  App.  277. 

The  appellant  Killian  has  separately  assigned 
error,  and  thereunder  insists  that  the  court  below 
erred  in  overruling  his  demurrers  to  the  fourth  and 
fifth  paragraphs  of  the  complaint.  It  is  urged  against 
these  paragraphs,  that  the  facts  alleged  fail  to  show 
that  he  did  not  account  for  all  of  the  money  he  re- 
ceived belonging  to  said  fund,  hence  no  breach  of  the 
bond  is  shown.  We  think  the  facts  alleged  in  the 
fourth  paragraph  of  the  complaint  are,  that  of  the 
moneys  received  by  him,  he  failed  to  account  for  the 
sum  of  $100.00;  that  he  borrowed  that  amount  of 
money,  and  expended  it  for  the  benefit  of  the  school 
township,  and  was  given  credit  for  the  sum  thus  ex- 
pended, but  that  in  borrowing  said  sum  he  issued  the 
order  of  the  township  therefor,  and  then  failed  to 
charge  himself  with  the  money  received. 

Of  course,  he  was  chargeable  with  all  moneys  re- 
ceived, whether  in  the  regular  way,  or  by  pledging 
the  credit  of  the  township,  and  was  entitled  to  have 
credit  for  all  moneys  expended.  Unless  he  charged 
himself  with  the  sums  borrowed,  and  for  which  the 
obligation  of  the  township  was  outstanding,  he  was 
not  entitled  to  credit  when  he  had  expended  it.  The 
fourth  and  fifth  paragraphs  of  the  complaint  state  a 
cause,  of  action  against  the  appellant  Killian,  and  the 
court  did  not  err  in  overruling  his  demurrers  thereto. 

The  fifth,  sixth,  and  seventh  specifications  of  the 
joint  errors  assigned,  which  are  as  follows:  (5)  "The 
court  erred  in  sustaining  the  demurrer  of  the  appellee 
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to  the  third  paragraph  of  the  separate  answer  of  the 
appellants,  Lawrence  Ofer,  et  aL,  sureties,  to  the 
amended  complaint."  (6)  "The  court  erred  in  sustain- 
ing the  demurrer  of  the  appellee  to  the  fourth  para- 
graph of  the  separate  answer  of  the  appellants,  Law- 
rence Ofer,  et  aL,  sureties,  tp  the  amended  complaint," 
and  (7)  "The  court  erred  in  its  conclusions  of  law  on 
the  findings,"  are  presented  together,  counsel  saying: 
"The  proposition  on  wrhich  we  contend  these  rulings 
are  erroneous  is,  that  a  township  trustee  has  no  au- 
thority to  borrow  money,  so  as  to  affect  any  sureties, 
except  in  the  manner  provided  by  statute,  and  that, 
if  he  does  borrow  money  without  complying  with  the 
statute,  the  sureties  on  any  bond  he  may  have  given 
are  not  liable."  Counsel  admit  that  they  have  been 
unable  to  find  any  adjudication  to  sustain  their  con- 
tention, but  they  say:  "The  Supreme  Court  has  inti- 
mated, in  more  than  one  case,  that  it  was  doubtful  if 
there  wras  any  liability,  on  the  part  of  the  sureties  on  a 
bond,  in  such  case." 

In  other  words,  the  contention,  if  we  fully  under- 
stand it,  is,  that  the  sureties  are  liable  if  the  act  of 
the  principal,  in  borrowing  money,  was  a  lawful  act; 
but,  if  his  acts  were  unlawful,  the  sureties  are  not 
holden. 

The  question  that  must  determine  the  liability  of 
the  appellants,  except  the  appellant  Killian,  as  we 
viewr  the  case,  is  settled  when  we  fix  the  liability  or 
non-liability  of  the  school  township  for  the  payment 
of  the  orders  issued  for  the  several  sums  borrowed. 

If  the  school  township  is  holden  for  the  payment  of 
the  orders  issued  for  the  money  borrowed,  the  appel- 
lants would  be  liable  on  the  bond  for  the  misapplica- 
tion or  misappropriation  thereof;  but  if  the  school 
township  is  not  holden  for  the  money  borrowed,  such 
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money  did  not  belong  to  it,  and  it  would  naturally  fol- 
low that  the  appellant  Killian  was  not  required  to  ac- 
count therefor,  hence  no  right  of  action  accrued  for 
his  failure  to  account  for  it.  His  duty  was  to  account 
for  all  moneys  coming  into  his  hands,  which  belonged 
to  the  township,  and,  for  a  failure  to  so  account,  a 
breach  of  his  official  bond  resulted. 

It  is  quite  well  settled  that  the  statute  does  not  ex- 
pressly authorize  township  trustees  to  borrow  money 
and  bind  the  township,  except  by  a  compliance  with 
sections  6006  and  6007,  R.  S.  1881  (sections  8081  and 
8082,  Bums' Rev.  1894);  but  it  has  been  held,  in  some 
cases,  that  power  to  create  an  indebtedness  in  certain 
instances,  and  for  certain  purposes,  is  implied.  If  the 
indebtedness  created,  whether  for  materials  furnished 
or  labor  performed,  or  for  money  borrowed  and  used 
to  pay  therefor,  accrued  to  and  was  used  for 
the  benefit  of  and  was  necessary  for  the  welfare  of 
the  township,  the  township  would  be  liable.  For, 
while  the  trustee  has  no  express  power  to  borrow 
money  for  school  purposes,  except  upon  compliance 
\iith  the  sections  of  statute,  supra,  if  he  does  obtain 
it,  and  rightfully  expends  it  for  the  benefit  of  the 
schools  of  his  township,  the  township  is  liable  for  its 
repayment. 

In  the  case  of  Bwkndl,  Admx.,  v.  Widner  School  Tp.> 
73  Ind.  501,  it  was  held  that  where  money  borrowed 
by  the  township  trustee  was  actually  used  for  neces- 
sary school  purposes,  the  township  was  liable,  even 
though  the  trustee  had  no  express  power  to  borrow 
money  and  pledge  the  credit  of  the  township  for  its 
repayment. 

It  is  expressly  alleged,  in  the  complaint  under  con- 
sideration, that  these  several  sums  borrowed  by  the 
appellant  Killian,  as  trustee,  were  expended  for  work 
and  material  for  said  school  township.  And  the  court, 
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in  its  finding  of  facts,  finds  that  the  money  thus  bor- 
rowed was  expended  by  Killian  in  "the  purchase  of 
articles  and  services  needed  by  and  necessary  for 
Carter  school  township,  and  fair  value  was  received 
by  the  scHool  township  for  the  money."  The  court 
further  finds  that  the  appellant  Killian,  in  his  reports 
to  the  board  of  commissioners,  "asked  and  was  given 
credit  for  the  articles  and  services  bought  with  the 
$220.00  borrowed  money;"  that  "he  never  charged 
himself  in  such  reports  with  said  amount,"  and  that 
"the  two  certificates,  or  orders,  of  indebtedness,  given 
for  the  borrowed  money,  were  outstanding  against 
the  school  township  at  the  end"  of  his  "term  of  office, 
and  were  afterwards  paid  by  the  said  school  town- 
ship," and  that  the  township  "has  never  been  reim- 
bursed for  any  part  of  said  sum."  Under  the  facts 
found,  it  would  be  simply  right  and  equitable  that  the 
appellants  be  required  to  account  to  the  township  for 
all  of  the  moneys  received  by  appellant  Killian,  not 
only  those  received  from  the  proper  and  regular 
source,  but  also  that  which  he  borrowed  and  for  which 
he  executed  the  obligation  of  the  township,  and 
which  the  township  has  since  paid.  This  is  the  equit- 
able side  of  the  case, 'and,  usually,  where  the  equity 
lies  the  law  finds  a  resting  place. 

The  court  did  not  err  in  overruling  the  motion  of 
the  appellant  Killian  for  a  new  trial.  There  is  ample 
evidence  to  sustain  the  findings  of  the  court  as  against 
him,  inasmuch  as  he  does  not  urge  for  a  reversal  the 
fact  that  the  bond  sued  on  was  not  given  in  evidence. 
We  are  constrained  to  hold,  however,  that  the  court 
did  err  in  overruling  the  motion  of  the  other  appel- 
lants for  a  new  trial.  Under  the  issues  formed,  an 
answer  of  general  denial  having  been  filed,  the  burden 
rested  upon  the  appellee  to  prove  that  the  appellants, 
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Killian  as  principal,  and  the  others  as  his  sureties,  ex- 
ecuted the  bond  sued  on.  There  is  nothing  in  the  evi- 
dence to  show  that  the  appellants  ever  executed  a 
bond.  The  appellants  are  not  liable  in  this  action, 
unless  they  executed  a  bond  for  the  faithful  perform- 
ance, by  Killian,  of  his  duties  as  trustee.  No  bond 
was  introduced  in  evidence  and  no  admission  made 
that  such  bond  was  given.  There  being  no  evidence  of 
that  fact,  there  is  nothing  to  bind  them;  hence,  the 
finding  of  the  court,  "That  on  said  day  he  executed 
his  bond  in  the  penal  sum  of  $17,000.00,  with  the  de- 
fendants, Lawrence  Ofer,  Willis  S.  Bryant,  Jacob 
Singer,  George  J.  Hufnagel,  William  Schwartz, 
Michael  Heichelbach,  and  Joseph  Hang,  his  sureties 
thereon,  which  bond  was  duly  accepted  and  approved 
by  the  board  of  commissioners  of  the  county  court  of 
Indiana,"  is  not  sustained  by  the  evidence. 

The  judgment  of  the  court  below  as  to  the  appel- 
lants, Lawrence  Ofer,  William  S.  Bryant,  George  J. 
Hufnagel,  William  Schwartz,  Michael  Heichelbach, 
Joseph  Hang,  and  Jacob  Singer  is  reversed,  with  in- 
structions to  sustain  their  motion  for  a  new  trial.  As 
to  the  appellant,  Gustus  Killian,  the  judgment  is  in 
all  things  affirmed. 

Reinhard,  J.,  did  not  participate  in  the  decision 
of  this  case. 

Filed  May  7, 1896. 
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No.  1,789. 

Eichel  v.  The  Supreme  Lodge  Knights  op  Pythias 

of  the  World. 

Insurance. — Failure  to  Pay  Premiums. — Forfeiture. — Mutual  Benefit 
Association. — The  provision  in  a  certificate  of  life  insurance,  in  a 
mutual  benefit  association,  that  monthly  payments  shall  be  due  and 
payable  to  the  secretary  of  the  local  section,  without  notice,  on  the 
first  day  of  each  and  every  month,  and  a  failure  to  make  such  pay- 
ment on  or  before  the  tenth  day  of  each  month,  shall  cause,  from 
and  after  such  date,  a  forfeiture  of  such  certificate,  is  not  waived 
by  the  promise  of  the  president  of  the  section,  as  a  personal 
favor  to  the  agent  of  the  insured,  to  notify  him  when  anything 
should  become  due  on  the  certificate,  and  his  failure  to  keep  such 
promise,  where  he  did  not  assume  to  act  for  or  in  behalf  of  the  in- 
surer in  making  such  promise. 

From  the  Vanderburgh  Superior  Court. 

C.  B.  Harris  and  W.  W.  Ireland,  for  appellant. 

J.  C.  Owen,  for  appellee. 

Davis,  J. — This  action  was  instituted  by  the  appel- 
lant, against  the  appellee,  to  recover  on  a  certificate  of 
life  insurance,  issued  by  the  appellee  through  the 
board  of  control  of  the  Endowment  Rank,  Knights 
of  Pythias  of  the  World,  on  the  life  of  appellant's 
husband,  in  the  sum  of  $2,000.00,  payable  to  her  on  his 
death.  A  trial  by  jury  resulted  in  a  judgment  for 
appellee. 

The  certificate  provides  that  said  sum  is  payable  to 
the  beneficiary  "in  consideration  of  the  payment  here- 
after to  said  Endowment  Rank  of  all  assessments  £is 
required,  and  the  full  compliance  with  the  laws  gov- 
erning this  rank,  now  in  force,  or  that  may  herein- 
after be  enacted,"  etc. 


NOVEMBER  TERM,  1895— Vol.  15.  269 

Eichel  v.  The  Supreme  Lodge  Knights  of  Pythias  of  the  World. 

The  general  laws  provide  that  "Monthly  payments 
of  members  holding  certificates  of  endowment  shall 
be  due  and  payable  to  the  secretary  of  the  section, 
without  notice,  on  the  first  day  of  each  and  every 
month,  and  a  failure  to  make  such  payment  on  or  be- 
fore the  tenth  day  of*  each  month  shall  cause,  from 
and  after  such  date,  a  forfeiture  of  the  certificate  of 
endowment,  and  all  right,  title  and  interest  of  such 
member,  or  his  beneficiaries,  may  have  in  and  to  the 
same,  and  membership  shall  cease  absolutely." 

The  amount  which  the  member  in  this  instance 
agreed  to  pay,  as  prescribed  by  the  general  laws  of 
the  order,  was  $2.10  per  month.  The  time  or  amount 
of  payment  never  varied.  The  insured  was  regularly 
required  to  pay  $2.10  each  month. 

The  certificate  in  question  was  issued  in  March, 
1892. 

Marx  Eichel,  the  insured,  paid  the  monthly  pay- 
ments to  and  including  March,  1893.  In  that  month 
his  health  became  impaired,  and  he  was  thereafter 
more  or  less  indisposed  and  disabled.  In  March,  1893, 
he  appointed  Ben  Weil  his  agent,  to  attend  to  his  busi- 
ness for  him.  At  that  time  R.  S.  McJilton  was  sec- 
retary, and  Dr.  Short  was  president  of  the  section 
to  which  Eichel  belonged.  On  the  23d  of  that  month 
Weil  was  attending  to  Eichel's  business,  when  his  at- 
tention was  called  to  the  policy  held  by  Eichel  in  the 
Endowment  Rank  of  the  Knights  of  Pythias.  In  this 
connection,  we  quote  from  the  testimony  of  said  Weil, 
as  found  in  appellant's  brief,  as  follows: 

"Quest.  Did  you  talk  to  anybody  in  regard  to  it? 
Ans.     McJilton  called  my  attention  to  it. 

"Quest.  Tell  the  conversation  between  you  and 
Standard  McJilton.  Ans.  Between  fifteen  minutes 
and  a  half  hour  before  I  left  there  to  come  home, 
McJilton  came  to  my  room  and  said,  <Ben,  have  yon 
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made  any  arrangements  about  Marx's  insurance?' — 
and  I  said,  'No;  1  never  thought  of  it.'  Then  I  said, 
'Who  shall  I  make  the  arrangements  with?' — and  he 
said,  'I  am  the  secretary,  but  I  am  going  to  leave  in  a 
few  days  and  Dr.  Short  will  attend  to  my  business. 
You  go  over  to  Dr.  Short  and  leave  the  money  with 
him.'  It  was  only  a  few  steps  over  from  the  hotel  to 
Dr.  Short's,  perhaps  seventy-five  yards.  I  went  down.  I 
met  Riddle,  and  he  said, ' Where  are  you  going?' — and 
I  said,  'To  Dr.  Short's.'  *  *  *And  we  went  over  to- 
gether, and  I  asked  Dr.  Short  if  Marx  owed  anything. 
He  said,  'No,  but  you  better  leave  money  here  in 
case  something  becomes  due.'  And  I  left  $4.20.  After 
that  I  said,  'Marx  is  in  a  bad  shape,  and  I  am  to  at- 
tend to  his  business,  and  will  you  notify  me  if  any- 
thing becomes  due,'  and  he  said  'Yes.'  " 

"Ans.  I  went  back  to  the  Carlyle  Hotel.  Mc Jilton 
was  still  there,  and  I  told  him  I  had  left  $ 4.20,  and 
told  him  that  when  this  money  wTas  exhausted  Dr. 
Short  would  notify  me,  and  he  said  that  was  all  right. 

"Quest.  You  reported  what  you  had  done  with  Dr. 
Short.    Ans.    Yes,  sir." 

This  $4.20  paid  the  April  and  May  installments. 
Nothing  was  paid  in  June  or  July.  Weil  was  not 
notified  or  informed  by  said  Short,  or  any  other  per- 
son, that  anything  was  due  from  Eichel  until  after 
his  death  on  the  25th  of  July,  1893. 

The  position  of  counsel  for  appellant  is,  that  Short 
and  McJilton  had  authority  to  change,  by  parol  agree- 
ment, the  time  when  the  payments  should  be  made 
by  the  insured,  and  that  notice  of  payment  should  be 
given  before  payment  was  required,  and  that  the  testi 
mony  shows  that  they  agreed  that  notice  should  be 
given  by  them  to  Weil  before  any  further  payment 
should  be  required  on  the  Eichel  certificate,  and  that 
because  the  notice  was  not  given  there  was  no  for- 
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feiture  by  reason  of  the  failure  to  pay  the  June  and 
July  payments. 

Assuming,  without  deciding,  that  the  forfeiture, 
which  results  from  the  failure  to  make  the  payments 
before  the  tenth  of  the  month,  might  be  waived  by  an 
agent,  the  question  remains,  whether  the  evidence 
shows  such  waiver  in  this  case. 

The  evidence  on  which  appellant  relies,  is,  that 
Weil,  when  he  paid  the  $4.20,  said  to  Short,  "Will  you 
notify  me  if  anything  becomes  due?"  and  that  Short 
said  "Yes." 

This  is  the  gist  of  the  entire  evidence  on  the  subject. 

We  cannot  construe  this  evidence  as  a  waiver  by 
Short  of  any  of  the  provisions  of  the  contract 

There  was  no  misunderstanding  about  any  pay- 
ments. There  was  no  pretense  that  Eichel  had  made 
any  advance  payments.  Eichel  was  advised  of  the 
conversations  between  Weil,  and  Short  and  McJilton. 
So  far  as  the  record  discloses,  the  parties  in  interest 
all  knew  that  $2.10  became  due  and  payable  on  or 
before  the  10th  of  each  month. 

No  time  of  payments  was  extended.  No  payment 
or  forfeiture  was  waived.  When  Dr.  Short,  in 
response  to  Weil's  request,  said  he  would  give  him 
notice  if  anything  became  due  on  the  certificate,  it 
does  not  appear  that  he  was  assuming  toN  act  for  or  in 
behalf  of  appellee  as  to  the  giving  of  such  notice.  He 
did  not  deceive  or  mislead  Weil  by  assuming  to  have 
authority  to  change  the  terms  of  the  contract,  as  to 
either  the  time  or  notice  of  the  monthly  payments.  If 
there  had  been  any  misunderstanding  or  misrepre- 
sentation as  to  any  fact  or  any  statement  that  no 
further  payment  would  be  required  by  appellee  until 
notice  was  given,  or  that  the  forfeiture  for  nonpay- 
ment before  the  tenth  of  the  month  would  be  waived 
by  appellee,  or  by  the  agent  for  appellee, — then  the 
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question  as  to  whether  the  agent  was  acting  within 
the  official  scope  of  his  authority  might  be  material. 
But  assuming,  as  we  have,  for  the  purpose  of  this  de- 
cision, the  existence  of  the  authority,  we  are  of  the 
opinion  that  there  is  no  evidence  in  the  record  tending 
to  prove  that  the  agent  agreed  for  or  in  behalf  of  ap- 
pellee to  give  Weil  notice  before  any  further  payment 
would  be  required,  or  that  he  in  any  manner  assumed, 
in  behalf  of  appellee,  to  change  or  waive  any  provis- 
ion of  the  contract,  or  of  the  laws  of  the  order. 

The  most  that  can  be  claimed  on  the  evidence  is, 
that,  as  a  personal  favor  to  Weil,  Dr.  Short  promised 
to  notify  him  when  anything  should  become  due  on 
the  Eichel  certificate. 

Moreover,  as  a  matter  of  fact,  the  knowledge  or  in- 
formation of  Dr.  Short,  as  to  when  any  payments  be- 
came due,  was  not  greater  than  that  of  the  parties  in 
interest.  Neither  appellant  nor  her  husband  were  de- 
ceived or  misled  as  to  the  time  when  the  payments 
became  due. 

In  the  view  we  take  of  the  case,  it  is  not  necessary 
to  consider  the  other  question  presented.  The  evi- 
dence, when  most  favorably  construed  in  behalf  of  ap- 
pellant, fails,  in  our  opinion,  to  show  any  right  of 
action  in  her  favor. 

A  right  result  having  been  reached  by  the  jury,  no 
reason  exists  for  disturbing  the  judgment  of  the  trial 
court. 

Judgment  affirmed. 

Filed  May  8,  1896. 
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No.  1,854. 

Terre  Haute  and  Indianapolis  Railroad  Co. 

v.  Zehner. 

Adverse  Possession. —  Mill- Privilege. —  Complaint —  In  an  action 
for  obstructing  water,  which  flowed  to  plaintiff's  mill,  a  complaint 
which  alleges  that  the  right  to  overflow  certain  land  with  the  water 
which  defendant  obstructed,  and  to  use  the  water,  was  acquired  by 
a  continuous  adverse  use  by  the  plaintiff  and  his  grantors  for  a 
period  of  more  than  20  years,  is  sufficient  on  demurrer  to  show  a 
cause  of  action. 

Same. — Prescriptive  Easement. — The  right  to  use  the  water  from  the 
lands  of  another,  or  to  overflow  the  land  of  another,  may  doubtless 
be  acquired  by  prescription,  but  such  right  does  not  ripen  into  a 
fee-simple  title,  but  at  best  only  into  an  easement. 

Same. — Easement. — A  prescriptive  easement  to  overflow  lands  and 
use  the  water  therefrom,  is  not  shown  by  proof  that  the  land  was 
used  for  that  purpose,  where  it  is  not  shown  that  the  rights  of  the 
owner  were  thereby  infringed. 

Same. — Easement.— The  construction  of  a  culvert  through  the  em- 
bankment of  a  public  highway  and  the  use  of  the  water  through 
the  same,  will  not  give  an  easement  by  prescription  where  it  does 
not  interfere  with  the  rights  of  the  public  but  rather  aids  in  main- 
taining the  highway  by  preventing  its  overflow. 

From  the  Marshall  Circuit  Court 

J.  O.  Williams,  H.  Corbin  and  R.  B.  Oglesbee,  for 
appellant. 

C.  Kellison  and  S.  Parker,  for  appellee. 

Reinhard,  J. — The  first  alleged  error  assigned  by 
appellant's  counsel  relates  to  the  overruling  of  appel- 
lant's demurrer  to  appellee's  complaint. 

Omitting  the  mere  formal  parts,  the  complaint  is 
as  follows: 

"Said   plaintiff,   for   amended   complaint,   and   by 

Vol.  15—18 
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leave  of  court  fii;st  obtained,  complains  of  said  de- 
fendant and  says,  that  the  defendant  is  a  corporation, 
duly  organized  under  the  laws  of  the  State  of  Indiana, 
under  the  name  of  the  Terre  Haute  &  Indianapolis 
Railroad  Company,  and  that  said  defendant  company 
now  is,  and  for  several  years  last  past  has  been,  operat- 
ing, among  others,  a  line  of  railroad,  running  through 
the  county  of  Marshall,  in  said  State,  which  line  of 
railroad  was  built  and  constructed  under  the  name  of 
the  Terre  Haute  &  Logansport  liailroad;  that  on  or 

about  the day  of  October,  1891,  and  for  more  than 

twenty  years  prior  thereto,  the  plaintiff  was  the 
owner,  in  fee-simple,  and  now  is  such  owner,  of  cer- 
tain real  estate  in  Marshall  county,  Indiana,  and  was, 
and  is,  the  owner  of  a  mill-dam  thereon,  and,  in  con- 
nection with  said  realty,  said  plaintiff  was,  and  is,  the 
owner  of  a  certain  water-power  and  mill-privilege,  and 
of  the  right  to  overflow  certain  lands  covered  and 
affected  by  the  pond* and  reservoir  created  by  said 
dam,  which  mill-pond,  dam,  and  water-power  is  sit- 
uated in  West  township,  in  said  county;  that  on  said 
realty,  and  in  connection  with  said  mill-dam  and 
water-powrer,  the  plaintiff  wras,  and  is,  the  owner  of  a 
certain  flouring  mill,  at  and  near  the  village  of  Sligo, 
in  West  township,  aforesaid,  wrhich  flouring  mill  was, 
until  the  commencement  of  the  grievances,  herein- 
after set  forth,  run  and  propelled  by  said  water-power, 
and  said  plaintiff  says  that  said  flouring  mill  has  been 
run  and  operated  by  the  plaintiff  and  his  lessees,  as  a 
flouring  mill,  for  a  period  of  nearly  thirty  years  prior 
to  the day  of  October,  1891,  aforesaid ;  that  plain- 
tiff's right  to  overflow  a  portion  of  the  land  affected 
by  the  back-water  of  said  dam,  and  covered  by  said 
mill-pond,  was  acquired  by  plaintiff  and  his  grantors 
by  grant  and  contract,  and  his  right  to  overflow  the 
remainder  of  the  lands  affected  by  said  mill-dam,  and 
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covered  by  said  mill-pond  and  reservoir,  was  obtained 
by  adverse  user  by  plaintiff  and  his  grantors,  as  here- 
inafter set  forth,  and  plaintiff  says  that  plaintiff's 
right  to  overflow  the  lands  and  to  use  the  water  by 
drawing  it  through  a  culvert  at  the  point  and  in  the 
vicinity  wThere  the  right-of-way  of  said  Terre  Haute 
&  Logansport  railroad  crosses  said  mill-pond,  as  here- 
inafter set  forth,  was  acquired  by  adverse  use  by 
plaintiff  and  his  grantors,  as  hereinafter  set  forth; 

that  for  more  than  twenty  years  prior  to  the day 

of  October,  1891,  the  plaintiff  and  his  grantors  have 
asserted  and  exercised  the  right  to  maintain  said  mill- 
dam  and  to  overflow  the  lands  covered  and  affected 
thereby;  (except  such  of  said  lands  as  plaintiff  ac- 
quired the  right  to  overflow  by  express  grant),  that 
plaintiff  has  actually  maintained  said  mill-dam  at  the 
same  height  and  maintained  the  same  head  of  water 
in  said  mill-pond,  subject  to  the  temporary  diminu- 
tion thereof  by  reason  of  use,  and  has  exercised  said 
right  to  the  extent  that  he  was  enjoying  it,  on  said 
day  of  October,  1891,  openly,  adversely,  no- 
toriously, continuously  and  uninterruptedly  for  more 
than  twenty  years  before  said  date,  as  aforesaid;  that 
said  mill-privilege  and  water-powrer,  and  the  pond  and 
reservoir  created  by  said  dam,  which  dam  is  located 
across  a  natural  stream  of  water,  consists  principally 
of  several  lakes,  communicating  with  one  another,  ex- 
tending in  a  chain  from  east  to  west  through  section 
nineteen,  in  township  thirty-three  north,  range  two 
east,  and  sections  twenty-four,  twenty -three,  and 
twenty-two,  in  township  thirty-three  north,  range 
one  east,  all  in  said  county  and  State  ;  that  said 
pond  and  reservoir  is  about  three  and  one-half  miles 
in  length,  and  is  in  its  entirety  known  as  Twin  Lakes; 
that  said  mill-privilege,  water-power,  and  the 
right  to  overflow  the  lands  affected  by  said  dam,  was, 
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at  the  time  and  immediately  before  the  commission 
of  the  wrongful  acts  of  the  company,  hereinafter  men- 
tioned, of  the  value  of  $ 8,000. 00;  that  the  line  of  rail- 
road operated  by  the  defendant  company,  in  Mar- 
shall county,  as  aforesaid,  crosses  plaintiff's  mill-pond 
at  a  distance  of  about  two  miles  from  plaintiff's  said 
mill-dam  and  flouring  mill;  that  about  one-half  of 
said  pond  and  reservoir,  in  surface  area  and  capacity, 
lies  on  each  side  of  said  railroad ;  that  the  plaintiff  be- 
came the  owner  of  all  of  said  mill  property  in  the  year 
1865 ;  that  at  that  time,  there  was  a  large  and  com- 
modious culvert  under  and  through  the  embankment 
of  a  certain  public  highway  that  crosses  said  mill- 
pond  at  or  about  wh£re  the  line  of  railroad  operated 
by  the  defendant  company  now  crosses  said  mill-pond; 
that  at  said  time  said  culvert  was  near  the  south  end 
of  said  highway  embankment,  and  near  to  the  high 
bank  of  said  Twin  Lakes,  and  was  so  located  as  to  be 
affected  by  and  partially  filled  up  by  the  washing 
from  the  high  banks  near  it,  making  it  necessary  to 
clean  said  culvert  frequently;  that  said  culvert  was 
about  three  and  one-half  or  four  feet  wide  and  four 
feet  or  more  in  depth,  and  constructed  sufficiently 
low,  when  kept  clean,  to  admit  of  a  flow  of  water 
therein  to  a  depth  of  three  feet  or  more  in  ordinary 
stages  of  water,  and  to  a  depth  to  admit  of  so  free  a 
passage  for  the  water  that  the  level  of  said  mill-pond 
was  the  same  on  each  side  of  said  highway  embank- 
ment;  that  plaintiff  was  enabled,  by  reason  of  this 
'condition,  to  draw  the  water  from  that  portion  of  the 
reservoir  lying  east  of  said  embankment  down  to  the 
bottom  of  said  culvert,  and  to  lower  said  reservior  on 
the  east  side  of  said  embankment  about  three  feet,  in 
ordinary  stages  of  water;  that  a  few  years  after  the 
plaintiff  became  the  owner  of  said  flouring  mill,  mill- 
dam,  and  mill  property  (which  was  in  the  year  1865,  as 
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aforesaid),  he,  for  the  purpose  of  avoiding  the  necessity 
for  frequent  cleanings  of  said  culvert,  moved  the  same 
from  the  south  end  of  said  highway  embankment  to 
near  the  center  of  said  embankment  and  mill-pond; 
that  the  culvert  so  constructed  by  him  was  of  no 
greater  depth  or  capacity  than  was  the  old  one,  and 
plaintiff  says  that  said  latter  culvert  was  wide  and 
deep  enough  to  admit  of  a  flow  of  water  therein,  and 
did  admit  of  a  flow  of  water  therein,  so  that  plaintiff 
could  draw  the  wrater  from  that  portion  of  the  pond 
lying  east  of  said  embankment  down  some  three  feet 
or  more  below  the  ordinary  stages  of  water;  that 
the  same  level  was  maintained  on  each  side  of  said 
embankment;  that  plaintiff  asserted  and  main- 
tained said  culvert  at  the  depth  to  which  it  was  orig 
inally  constructed  by  him,  as  aforesaid,  under  claim 
of  right,  adversely,  openly,  notoriously,  continuously 
and  uninterruptedly,  for  more  than  twenty  years  prior 

to  the day  of  October,  1891,  when  it  was  filled 

up  and  obstructed  by  the  defendant  company,  as  set 
forth;  that  at  the  time  said  Terre  Haute  &  Logans- 
port  railroad  was  built,  which  was  in  the  year  1883, 
the  road  of  said  company  was  carried  over  said  pond 
on  a  high  trestle  of  timbers,  and  in  such  a  manner  as 
not  to  interfere  with  the  culvert  constructed  by  plain- 
tiff, or  with  plaintiff's  use  and  enjoyment  of  said  mill 
pond  and  water-power,  but  plaintiff  says  that  on  or 

about  the day  of  October,  1891,  the  defendant 

company,  which  was  then  operating  said  line  of  rail- 
road, filled  up  said  culvert  and  trestle  with  earth  and 
other  material,  and  constructed  an  earth  embankment 
in  place  of  said  trestle,  extending  entirely  across 
plaintiff's  said  mill-pond  from  bank  to  bank;  that,  at 
the  same  time, the  defendant  company  moved  the  loca- 
tion of  said  highway  embankment  some  forty  or  fifty 
feet  farther  to  the  east,  without  the  knowledge  or  con- 
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sent  of  the  township  road  authorities,  and  without 
knowledge  or  consent  of  plaintiff,  and  without  any 
legal  proceedings  whatever,  and  at  the  same  time 
wrongfully,  negligently  and  unlawfully  filled  up  and 
entirely  obstructed  said  culvert,  wholly  preventing 
the  passage  of  water  through  the  same,  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  hav- 
ing first  tendered  or  paid  to  him  any  damages  or  com- 
pensation for  the  taking  of  his  property  and  for  the  in- 
jury to  his  water-power;  that  at  the  same  time  the  de- 
fendant company,  pretending  to  make  provision  for 
the  flow  of  water  under  and  through  said  embank- 
ment ,  which  embankment  was  continuous  with 
the  embankment  of  said  highway,  as  changed 
by  the  defendant  company,  wrongfully,  care- 
lessly, negligently,  and  unlawfully  constructed  a 
culvert  at  the  south  end  of  said  railroad  and 
highway  embankment,  and  under  and  through 
the  same,  said  culvert  being  one  hundred  feet 
or  more  in  length;  that  the  bottom  of  the  culvert  so 
constructed  by  the  defendant  company,  and  as  now 
maintained  by  it,  was,  and  is,  some  two  and  one-half 
feet  higher  than  was  the  bottom  of  either  of  said 
former  culverts,  and  that  it  consists  of  an  iron  pipe 
about  thirtv  inches  in  diameter,  set  in  a  massive 
structure  of  masonrv,  and  that  the  earth  embankment 
was  constructed,  and  is  now  maintained,  by  the  de- 
fendant company,  so  as  not  to  admit  of  the  passage  of 
water  from  the  east  side  of  said  embankment  to  the 
west  side  thereof,  except  to  a  limited  extent;  that 
the  capacity  of  said  culvert  is  not  more  than  one-half 
that  of  either  of  said  former  culverts,  even  if  it  were 
placed  at  the  same  level  as  said  former  ones;  that  the 
water  from  the  east  side  of  said  reservior  can  only 
reach  the  culvert,  so  constructed  bv  the  defendant 
company,  by  passing  an  open  ditch  running  along  the 
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high  banks  on  the  south  side  of  said  mill-pond; 
that  said  ditch  is  frequently  partially  filled  up  by  sedi- 
ment and  the  washing  from  said  banks,  thereby 
further  retarding  the  flow  of  water  from  the  east  to 
the  west  sides  of  said  embankment;  that  prior  to  the 
construction  of  said  culvert  by  the  defendant  com- 
pany, and  the  filling  up  of  said  former  culvert  and 
trestle,  as  aforesaid,  the  plaintiff  was  enabled,  by  rea- 
son of  said  former  culverts,  to  enjoy  the  full  power 
and  capacity  of  said  water-power  throughout  its  en- 
tire extent,  but  plaintiff  says  that  by  reason  of  the 
filling  up  of  said  former  culvert  and  the  construction 
of  the  culvert  made  by  the  defendant  company,  and 
the  making  of  said  embankment,  the  water  in  plain- 
tiff's said  reservpir  lying  east  of  said  railroad  embank- 
ment was,  and  is,  penned  up  and  set  back,  and  the 
plaintiff  is  thereby  rendered  unable  to  use  and  enjoy 
the  water  in  the  east  part  of  said  mill-pond,  all  of 
which  is  the  result  of  the  negligent,  careless,  wrong 
ful,  and  unlawful  acts  of  the  defendant  company,  as 
aforesaid;  that  plaintiff  is,  by  reason  thereof,  unable 
to  use  and  utilize  scarcely  any  of  the  water  of  said 
mill-pond  lying  east  of  said  embankment,  and  that 
when  said  newr  culvert  and  ditch  is  kept  open  and 
clean  to  the  bottom  thereof  as  constructed  by  the  de- 
fendant company,  it  is  impossible,  in  ordinary 
stages  of  water,  to  maintain  the  same  level  of  water 
on  both  sides  of  said  embankment,  but  that  in  ordi- 
nary stages  of  water,  when  said  water-power  is  being 
used  for  grinding,  the  level  of  that  portion  of  said 
mill-pond  lying  east  of  said  embankment  stands  from 
nine  to  twenty  inches  higher  than  the  level  of  said 
pond  immediately  west  of  said  embankment,  and 
plaintiff  is  unable  to  draw  the  water  east  of  said  em- 
bankment down  to  within  two  feet  as  low  as  he  was 
able  to  do  before  the  defendant  company  filled  up  and 
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obstructed  the  culvert  used  by  plaintiff,  as  above  set 
forth;  that  the  culvert  constructed  by  the  defendant 
company,  as  aforesaid,  and  said  earth  embankment 
are  permanent  and  massive  structures;  that  by 
reason  of  said  wrongful,  careless,  negligent  and  un- 
lawful acts  of  the  defendant  company,  as  aforesaid, 
plaintiff's  said  water  privilege  ahd  water-power  have 
been  and  are  permanently  injured,  impaired  and  di 
minished  in  value,  capacity,  and  power,  and  almost 
wholly  destroyed,  and  plaintiff  has  been  damaged 
thereby  in  the  sum  of  f 6,000. 00.  Wherefore  plaintiff 
demands  judgment  for  $8,000.00  damage,  and  for  all 
other  proper  relief." 

The  appellant  insists  that  this  pleading  utterly  fails 
to  state  a  cause  of  action  in  favor  of  appellee,  and 
that  consequently  the  court  erred  in  overruling  the 
demurrer. 

After  a  full  consideration,  we  have  concluded  that 
the  complaint  is  sufficient  on  demurrer.  The  general 
allegations  as  to  appellee's  title  by  prescription  are, 
perhaps,  sufficiently  broad  to  admit  of  proof  of  appel- 
lee's rights  acquired  in  that  manner.  Assuming, 
therefore,  that  the  complaint  is  sufficient,  and  that  no 
error  w&s  committed  in  overruling  the  demurrer,  we 
proceed  to  determine  what  we  regard  as  the  vital 
question  in  the  case. 

The  appellant  has  also  assigned  as  error  the  over- 
ruling of  the  motion  for  a  new  trial,  and  in  this  con 
nection  it  is  insisted  that  there  is  not  sufficient  evi- 
dence to  sustain  the  verdict. 

Before  the  appellee  can  recover  damages  of  the  ap- 
pellant, he  must  make  it  appear: 

1.  That  he  is  entitled  to  the  use  of  the  water  on  the 
east  side  of  the  embankment. 

2.  That  he  has  a  right  to  draw  the  water  through 
the  culvert  in  the  embankment. 
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3.  That  the  appellant  has  deprived  the  appellee  of 
the  enjoyment  of  such  right,  in  whole  or  in  part. 

Assuming  that  the  last  proposition  is  established  by 
the  evidence,  the  question  arises,  whether  the  facts 
proved  are  sufficient  to  make  out  the  first  and  second 
propositions. 

Before  it  can  be  held  that  the  appellee  has  a  right 
to  take  the  water  on  the  east  side  of  the  bank  for  the 
purpose  of  running  the  mill,  it  must  be  shown,  either 
that  he  is  the  owner  of  the  land  covered  by  the  water, 
or  that  he  has  an  easement  to  draw  water  from  or 
flow  water  over  such  land.  The  appellee's  contention 
is,  if  we  correctly  understand  his  counsel's  position, 
that  he  has  acquired  a  fee-simple  title  to  said  land  by 
reason  of  adverse  possession  for  more  than  twenty 
years. 

It  does  not  appear,  from  the  evidence,  that  the  ap- 
pellee ever  made  any  use  of  the  land  in  question,  ex- 
cept for  the  purpose  of  flowing  water  over  the  same 
and  drawing  water  from  the  same  to  run  his  water- 
mill.  It  is  a  well-known  legal  rule,  that  before  there 
can  be  any  presumption  of  a  grant  of  the  fee-simple, 
or  even  an  easement,  the  party  claiming  the  same 
must  showr  that  the  exercise  of  the  privilege  was  an 
active  interference  with  the  rights  of  the  dominant 
owner  in  such  a  manner  as  to  entitle  the  letter  to 
legal  redress,  to  which  he  might  have  resorted;  but, 
having  failed  to  assert  the  same,  it  must  be  deemed 
that  there  wras,  on  his  part,  an  acquiescence  in  the 
validity  of  such  adverse  claim. 

The  following  authorities  all  more  or  less  serve  to 
illustrate  and  sustain  the  legal  propositions  above 
enunciated.  Holsman  v.  Boiling  Spring,  etc.,  Co.,  14 
N.  J.  Eq.  335;  Polly  v.  McCall,  37  Ala.  20;  Tinkham 
v.  Arnold,  3  Me.  120;  Oleasonv.  Tuttle,  46  Me.  288; 
Trustees,  etc.,  v.  Youmans,  50  Barb.  316;  Mitchell  v. 
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Parks,  26  Ind.  354;  Palmer  v.  Wright,  58  Ind.  486; 
Hill  v.  Hagaman,  84  Ind.  287;  Sims  v.  City  of  Frank- 
fort, 79  Ind.  446;  McCardle  v.  Barricklotv,  68  Ind.  356; 
Frankbonerv.  C order,  127  Ind.  164;  Nowlin  v.  Whip- 
ple, 120  Ind.  596;  Smith  v.  Miller,  11  Gray  (Mass.), 
145  ;  Wood  v.  Kelley,  30  Me.  47;  Nelson  v.  Butterfield, 
21  Me.  220;  Roundtree  v.  Brantley,  34  Ala.  544;  jHan- 
son  v.  McCue,  42  Cal.  303;  f?by  v.  Sterrett,  2  Watts 
(Penn.),  327;  Wheatley  v.  Baugh,  25  Pa.  St.  528;  JSZocfc 
v.  O'Hara,  54  Conn.  17;  Washburn  Easenjents,  etc.,  4 
ed.,  pp.  152-154,  197,  198;  Angell  Watercourses,  7  ed., 
sections  216,  218;  19  Am.  and  Eng.  Ency.  Law,  p.  6, 
et  seq. 

The  right  to  use  the  water  from  the  lands  of  an- 
other, or  to  overflow  the  land  of  another,  may  doubt- 
less be  acquired  by  prescription,  but  such  right  does 
not  ripen  into  a  fee-simple  title,  but  at  best  only  into 
an  easement.  Do  the  facts  establish  such  an  ease 
ment? 

In  the  case  under  consideration,  it  is  not  made  to 
appear  how  the  use  of  the  water  east  of  the  embank- 
ment, or  on  any  portion  of  the  locus  in  quo,  for  that 
matter,  tended  in  any  way  to  the  injury  of  the  pro 
prietors  of  the  land  on  which  it  stood  or  over  which 
it  flowed,  nor  is  it  shown  who  .such  proprietors  were, 
and  in  what  manner  thev  vielded  their  assent  to,  or 
acquiescence  in,  the  adverse  use;  and  possession  of 
such  land.  As  we  have  just  seen,  it  is  not  sufficient  to 
establish  title  by  prescription,  that  there  should  have 
been  a  constant  user  during  the  statutory  period,  but 
such  user  must  have  been  adverse  to  the  right  of  the 
real  owner.  The  user  could  not  be  adverse,  how- 
ever, unless  it  in  some  way  interfered  with  and  en- 
croached upon  the  rights  of  such  owner.  It  is  not 
shown  that  there  were  any  privileges  of  a  riparian  or 
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other  nature  infringed  by  such  user.  For  aught  that 
appears,  the  drawing  of  the  water  from  the  land  may 
have  been  a  benefit  to  the  same,  instead  of  an  injury. 
Not  even  the  act  of  backing  the  water  by  the  mill-dam 
so  as  to  overflow  the  land  is  necessarily  injurious  to 
the  same,  in  and  of  itself.  Whether  or  not  it  would 
be  detrimental  to  the  land  would  depend  upon  the 
condition  thereof,  whether  tillable,  of  otherwise,  the 
area  occupied  by  the  water  when  backed  up,  and,  per- 
haps, upon  other  contingencies.  Of  course,  the  ap- 
pellee had  the  right  to  show  adverse  possession  by  cir- 
cumstantial evidence,  but  enough  must  be  proved  to 
show  that  the  plaintiff's  use  and  occupation  was  such 
an  injury  as  would  give  a  right  of  action  to  the  owner 
of  the  fee,  otherwise  there  could  be  no  adverse  pos- 
session. The  evidence,  at  most,  only  shows  that  the 
appellee  was  permitted  by  the  owner  or  owners  of  the 
land  to  enjoy  the  use  of  the  water  without  objection; 
and,  as  he  has  failed  to  prove  facts,  such  as  would  es- 
tablish an  adverse  enjoyment  of  the  use  and  occupa- 
tion of  the  land  to  the  injury  of  the  owners  thereof,  the 
evidence  totally  fails  to  disclose  any  right  or  title  in 
the  appellee  by  prescription  or  otherwise.  Davis  v. 
Cleveland,  etc.9  R.  W.  Co.,  140  Ind.  468. 

As  to  the  use  of  the  culvert,  it  appears  that  the 
same  was  constructed  through  the  embankment  of  a 
public  highway,  over  which  the  appellant's  railroad 
was  afterward  constructed.  How  the  first  cul- 
vert came  to  be  there,  is  not  shown.  It  appears  that 
appellee,  for  his  own  convenience,  stopped  up  the  first 
culvert,  and  constructed  a  second  one,  through  which 
he  continuously  flowed  the  water  until  interfered 
with  by  the  appellant.  The  construction  of  the  cul- 
vert through  the  embankment,  and  the  use  or  enjoy- 
ment of  the  same  by  the  appellee,  was  not  an  inter- 
ference with  the  rights  of  the  public,  or  of  any  one, 
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so  far  as  the  facts  proved  disclose.  On  the  contrary, 
it  rather  aided  the  public  in  maintaining  the  highway 
by  preventing  its  overflow.  Its  use  was  therefore 
not  inconsistent  even  with  the  rights  of  the  public  in 
such  highway.  Had  the  appellee  placed  an  obstruc- 
tion in  the  culvert,  or  interfered  with  the  flow  of  the 
water  of  the  same,  so  as  to  cause  it  to  rise  above  the 
embankment,  there  might  have  been  an  injury  to  the 
highway,  and  a  consequent  right  of  action  by  the  pub- 
lic authorities  against  the  appellee.  But  even  the  fail- 
ure to  assert  such  right  of  action  on  the  part  of  such 
officials  could  not  have  been  the  means  of  giving  the 
appellee  any  title  by  prescription,  for  as  to  the  govern- 
ment, or  a  subdivision  thereof,  there  can  be  no  laches 
imputed  by  its  failure  to  act.  Angell  Watercourses, 
section  254;  Elliott,  R.  and  S.,  p.  665,  et  seq. 

As  we  view  the  matter,  the  appellee  has  not  shown 
any  right  of  action  by  his  evidence,  and  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed. 

Filed  January  21,  1896;  petition  for  rehearing  overruled  May  8, 
1896 


No.  1,857. 

Neptune,  Administrator,  v.  Paxton,  Receiver. 

Promissory  Note. — Agency. — Liability  of  Agent. — A  promissory  note 
payable  to  a  bank,  signed  "T.,  Trustee  for  Bank,"  cannot  be  en- 
forced by  the  bank  where  the  facts  show  that  the  note  was  given 
by  such  trustee  merely  as  the  agent  of  the  bank,  for  unsold  stock 
of  the  bank  held  by  him  as  trustee,  the  dividends  of  which  were 
credited  to  the  bank. 

Prom  the  Knox  Circuit  Court 
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G.  Q.  Reily  and  J.  W.  Emison,  for  appellant. 
W.  JET.  De  Wolf,  for  appellee. 

Ross,  J. — The  appellee,  Thomas  R.  Paxton,  as  re- 
ceiver of  the  Vincennes  National  Bank,  of  Vincennes, 
Indiana,  filed  with  the  clerk  of  the  Knox  Circuit 
Court,  as  a  claim  against  the  estate  of  William  M. 
Tyler,  deceased,  a  note,  bearing  date  January  1,  1892, 
calling  for  $22,365.00.  The  claim  was  transferred  to 
the  issue  docket,  when  the  appellant  filed  a  demurrer 
thereto  for  want  of  facts,  which  was  overruled  by  the 
court  and  an  exception  saved  to  the  ruling.  Appel- 
lant thereupon  filed  an  answer  in  two  paragraphs,  the 
first  being  a  general  denial,  and  the  second  setting  up 
special  matter.  To  the  second  paragraph  of  the  an- 
swer appellee  filed  a  demurrer,  which  was  overruled 
and  an  exception  saved.  There  was  a  trial  by  the 
court,  resulting  in  a  finding  and  judgment  against  the 
estate.  Subsequently,  the  appellant  filed  a  motion  for 
a  new  trial,  which  was  overruled  by  the  court. 

The  appellant  assigns  as  error  here  the  rulings  of 
the  court  in  overruling  the  demurrer  to  the  complaint 
and  the  motion  for  a  new  trial. 

The  appellee  assigns,  as  cross-error,  the  ruling  of 
the  court  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  appellant's  answer. 

The  note  sued  on  reads  as  follows: 

"$22,365. 

Vincennes,  Ind.,  Jan.  1,  1892. 

"Six  months  after  date,  we,  or  either  of  us,  promise 
to  pay  the  Vincennes  National  Bank,  or  order,  twenty- 
two  thousand,  three  hundred  and  sixty-five  dollars, 
negotiable  and  payable  at  the  Vincennes  National 
Bank,  Vincennes,  Indiana,  for  value  received,  with 
eight  per  cent  interest  per  annum  after  maturity  un- 
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til  paid,  and  ten  per  cent,  attorney's  fees  for  collect- 
ing, the  same  to  be  included  in  any  judgment  on  this 
note,  without  relief  from  valuation  or  appraisement 
laws,  for  133  shares  of  stock  in  the  Vincennes  Na- 
tional Bank.  The  dividend  on  the  stock  to  be  the  in- 
terest on  this  note.  "W.  M.  Tyler, 

"Trustee  for  Bank." 

It  is  insisted,  on  behalf  of  appellant,  that  there  is 
no  liability  on  the  part  of  the  estate,  for  the  reason 
that  the  obligation  sued  on  was  not  the  personal  ob- 
ligation of  the  decedent,  William  M.  Tyler,  but  that 
he  was  simply  the  trustee  for  the  Vincennes  National 
Bank. 

The  evidence,  which  is  clear  and  unequivocal,  es- 
tablishes the  following  state  of  facts: 

In  the  year  1885,  the  Vincennes  National  Bank  was 
organized  under  an  extension  of  its  charter;  that  a 
number  of  the  old  stockholders  declined  to  take  stock 
in  the  reorganization,  for  which  reason  a  part  of  the 
capital  stock  was  not  taken,  and  the  part  not  regu- 
larly subscribed  for  and  taken  was  issued  to  and  in 
the  name  of  Sheridan  H.  Isaacs,  assistant  cashier  of 
the  bank,  as  trustee  for  the  bank,  and  he  gave  his  note 
as  such  trustee  therefor,  the  note  being  then  carried 
instead  of  the  stock  as  an  asset  of  the  bank.  Mr. 
Isaacs  acted  as  such  trustee  for  about  two  years,  when 
Wm.  M.  Tyler,  who  was  the  president  of  the  bank,  be- 
came trustee,  and  newr  certificates  of  stock  for  all  re- 
maining unsold  were  then  issued  to  him  as  "trustee 
for  bank,"  and  he,  as  such  trustee,  executed  a  note  to 
the  bank  therefor,  signing  such  note  in  the  same  man- 
ner as  he  signed  the  one  sued  on,  and  heretofore  set 
out  in  this  opinion;  a  part  of  the  stock  thus  held  by 
him  was  subsequently  sold,  and  the  proceeds  turned 
over  to  the  bank.    The  note  given  by  the  trustee  was 
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renewed  every  six  months,  the  amount  of  the  new 
note  being  reduced  according  to  the  amount  received 
on  account  of  stock  sold  of  that  held  by  him  as  such 
trustee.  The  stock  thus  held  by  him  as  trustee  ap- 
peared on  the  books  of  the  bank  in  his  name  as  trus- 
tee,, and  no  part  of  the  dividends  declared  on  such 
stock  was  ever  paid  to  or  received  by  him,  but  were 
credited  to  the  bank.  It  does  not  appear  how  Mr. 
Tyler  became  the  trustee  to  hold  this  stock  for  the 
bank,  but  it  does  appear  that  he  was  not,  so  far  as  the 
records  of  the  bank  disclose,  selected  by  an  order  of 
the  board  of  directors. 

It  has  been  held,  in  many  cases,  that  if  a  party,  al- 
though merely  an  agent,  yet  signs  a  n&te  with  his  own 
name,  simply  affixing  to  his  signature  the  word 
"agent,"  "president,"  "cashier,"  "trustee,"  or  "secre- 
tary," he  is  liable  as  a  maker,  such  affix  being  merely 
descriptive  of  the  person,  and  not  of  the  character  of 
the  liability.  Hears  v.  Graham,  8  Blackf.  144;  Prath- 
er  v.  Ross,  17  Ind.  495;  Kenyon  v.  Williams,  19  Ind. 
44;  Hobbs  v.  Cowden,  20  Ind.  310;  Hayes  v.  Brubaker, 
65  Ind.  27;  Jackson  School  Tp.  v.  Farlow,  75  Ind.  118; 
Casco  NaVl  Bank  v.  Clark  (N.  Y.),  34  N.  E.  Rep.  908; 
Bryson  v.  Lucas,  84  N.C.  680;  Dayton  v.  Warne,  43  N. 
J.  L.  659;  Faw  v.  Meals,  65  Ga.  711;  Scott  v.  Baker,  3 
W.  Va.  285;  Sturdivant  v.  Hull,  59  Me.  172;  Hypes  v. 
Griffin,  Admr.,  89  111.  134;  Poivers  v.  Briggs,  79  111. 
493;  Tilden  v.  Barnard,  43  Mich.  376;  Sivarts  v. 
Cohen,   11  Ind.  App.  20,  and  cases  cited. 

These  holdings  are  based  on  the  general  principle, 
that  the  person  signing  the  obligation  is  the  prin- 
cipal, unless  it  clearly  appears  that  he  is  simply  sign- 
ing for  another  whose  identity  is  unmistakable.  But 
if  the  payee  knows  that  the  person  signing  the  obliga- 
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tion  does  not  sign  or  execute  it  as  his  individual  un- 
dertaking, but  that  he  signs  it  as  the  agent  or  repre- 
sentative of  and  for  another,  he  cannot  enforce  it 
against  such  agent. 

From  the  facts  disclosed  in  this  case,  it  appears 
that  the  decedent  was  simply  holding  the  stock  in  his 
name,  as  trustee  for  the  bank,  and  that  he  executed 
the  note  sued  on,  not  for  any  indebtedness  due  from 
him  to  the  bank,  but  merely  as  the  agent  of  the  bank. 
The  reason  why  it  was  considered  best  to  have  this  un- 
sold stock  held  by  a  trustee  is  not  disclosed,  but  it 
was  evidently  for  a  purpose  deemed  best  for  the  inter- 
ests of  the  bank.  The  decedent  did  not  own  the  stock, 
and  received  no  benefit  from  its  being  in  his  name,  and 
we  can  see  no  reason  why  now,  that  he  is  dead,  that 
his  estate  should  be  mulcted,  simply  because  the  bank 
became  insolvent.  The  bank  officials  were  convers- 
ant with  the  manner  in  which  the  stock  was  held,  and 
that  the  note  sued  on  was  not  given  as  the  personal 
obligation  of  the  decedent,  but  in  his  capacity  as  trus- 
tee. Under  these  circumstances,  the  appellee  is  not 
entitled  to  recover  in  this  action.  There  are  no  ele- 
ments of  estoppel  in  this  case,  hence  it  is  unnecessary 
to  consider  or  cite  the  many  authorities  to  which  our 
attention  has  been  called. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  motions  for  a  new  trial. 

Filed  March  25,  1896 ;  petition  for  rehearing  overruled  May  8, 1896. 
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No.  1,725. 

State,  ex  rel.   Hall,  Trustee,  v.  McGill  et  al. 

County  Clerk. — Action  to  Recover  Money  Received  by  Color  of  Office. 
— Demand. — Redemption  Money. — Tax  Sale. — Money  voluntarily 
paid  to  the  clerk  of  a  court,  by  one  seeking  to  redeem  land  sold  at 
tax  sale,  after  the  expiration  of  the  time  allowed  by  the  court  for 
the  payment  of  the  judgment,  was  received,  not  by  virtue  of  his 
office,  but  by  color  of  his  office,  and  can  not  be  recovered  in  an  ac- 
tion on  the  bond  of  the  clerk,  in  the  absence  of  a  showing  that  a 
demand  was  made  therefor  previous  to  bringing  the  action. 

Appellate  Procedure. — Substituted  Pleading. — Practice. — The  Ap- 
pellate Court  has  no  power  to  grant  leave  to  file  a  substituted  plead- 
ing for  one  that  was  lost  in  the  court  below.  Such  relief  must  be 
sought  in  the  trial  court. 

From  the  Clark  Circuit  Court 

J.  B.  Merriweather  and  L.  A.  Douglass,  for  appel- 
lant. 

M.  Z.  Stannard,  for  appellees. 

Lotz,  J. — This  is  an  action  upon  the  official  bond  of 
Richard  C.  McGill,  as  clerk  of  the  Clark  Circuit  Court. 
McGill  was  the  principal,  and  the  appellees,  Eead  and 
McCann,  were  his  sureties.  There  was  no  service 
upon  McGill,  and  the  cause  proceeded  against  the 
other  defendants.  The  cause  was  tried  by  the  court, 
which,  at  the  request  of  the  parties,  made  a  special 
finding  of  the  facts,  and  stated  conclusions  of  law 
thereon. 

It  appears,  from  the  findings,  that  the  relators, 
cestuis  que  try  stent,  Jane  L.  Hall  and  another,  were  the 
owners  of  certain  real  estate  situate  in  the  city  of 
Jeffersonville;  that  the  same  was  duly  sold  for  de- 
linquent taxes,  and  that  the  purchaser  received  a  tax 
Vol.  15—19 
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deed  therefor,  and  subsequently  instituted  a  suit 
against  the  owners  for  the  possession  thereof;  that,  on 
the  trial  of  such  proceedings,  the  tax  deed  was  de- 
creed invalid  for  the  purpose  of  conveying  the  title, 
and  it  was  further  decreed  that  the  taxes  for  which 
the  sale  was  made,  were  a  lien  thereon,  and  such  lien 
was  foreclosed  and  six  months  time  given  the  defend- 
ants therein  to  pay  the  judgment;  that  the  judgment 
was  not  paid  within  that  time;  that  the  sheriff, 
upon  a  copy  of  the  decree,  duly  sold  the  lands  to  one 
John  Craig;  that,  within  a  year  from  such  sale,  Jane 
L.  Hall,  by  her  agent  and  attorney,  paid  to  McGill,  as 
the  clerk  of  the  Clark  Circuit  Court,  the  sum  of 
$1,080,  being  the  full  amount  of  the  purchase-money 
and  interest  for  the  redemption  of  such  sale,  and  Mc- 
Gill executed  his  receipt  therefor,  as  such  clerk.  The 
moneys  were  not  applied  to  the  redemption  of  such 
lands.  McGill's  term  of  office  expired,  and  his  suc- 
cessor took  possession  thereof.  He  did  not  turn  over 
the  moneys  so  received,  to  his  successor,  nor  has  he 
ever  paid  it  to  any  one  for  Jane  L.  Hall.  Nor  did  his 
successor  ever  demand  the  monevs  from  him.  The 
findings  are  silent  as  to  whether  Jane  L.  Hall,  or  any 
one  for  her,  ever  demanded  a  return  of  the  money 
from  McGill,  or  from  his  bondsmen.  Nor  is  there  any 
finding  that  McGill  converted  the  moneys  to  his  own 
use.  Nor  are  there  any  facts  found  which  would  ex- 
cuse a  demand. 

The  court  stated,  as  a  conclusion  of  law,  that  the 
moneys  were  received  by  McGill,  not  by  virtue  of  his 
office,  but  by  color  of  his  office,  and  that  his  bondsmen 
were  not  liable. 

The  appellant  excepted  to  this  conclusion,  and  this 
exception  presents  the  only  question  for  consideration 
on  this  appeal. 

It  is  made  the  duty  of  the  clerk  of  the  circuit  court 
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to  receive  moneys  for  the  redemption  of  real  estate, 
sold  under  execution.  Section  780,  R.  S.  1894  (768, 
R.  S.  1881).  But  sales  made  on  the  foreclosure  of  tax 
liens  form  an  exception  to  this  rule.  The  revenue 
laws  of  this  State  do  not  contemplate  a  redemption 
from  such  sales.  It  was  so  adjudged  by  the  Supreme 
Court  in  reference  to  the  same  real  estate  named  in 
this  action.    Hall  v.  Craig,  125  Ind.  523. 

By  section  7936,  R.  S.  1894  (5850,  R.  S.  1881),  it  is 
provided  that  "The  clerks  of  the  several  courts 
throughout  this  State  are  hereby  authorized  to  receive 
moneys  in  payment  of  all  judgments,  dues  and  de- 
mands of  record  in  their  respective  offices,  and  all 
such  funds  as  may  be  ordered  to  be  paid  into  the  re- 
spective courts  of  which  they  are  clerks,  by  the  judges 
thereof;  and  said  clerks,  with  their  sureties,  shall  be 
liable,  on  their  official  bonds,  for  all  moneys  so  re- 
ceived by  said  clerks,  and  so  paid  into  such  courts 
under  the  order  of  the  judges  thereof,  to  any  person 
who  may  be  entitled  to  demand  and  receive  such 
money  or  the  funds  from  them." 

Prior  to  the  enactment  of  the  above  section,  it  was 
uniformly  held  that,  as  the  clerk  was  not  authorized 
to  receive  moneys,  his  sureties  on  his  official  bond 
were  not  liable  for  moneys  received  and  converted  or 
lost  by  him.  Jenkins,  Admr.,  v.  Lemonds,  29  Ind. 
294;  Dcepfner  v.  State,  ex  rel.,  36  Ind.  Ill;  Carey  v. 
State,  ex  rel.,  34  Ind.  105;  State,  ex  rel.,  v.  Wood- 
man, 36  Ind.  511;  State,  ex  rel.,  v.  Givan,  Admr., 
45  Ind.  267;  Bowers,  Admr  ,  v.  Fleming,  67  Ind.  541. 

There  was  no  judgment  of  record  upon  which  the 
payment  could  be  made,  nor  was  the  money  ordered 
to  be  paid  to  the  clerk  by  the  judge  of  the  court,  and 
there  was  no  law  authorizing  the  redemption.  The 
appellees  insist  that  a  payment  made  to  the  clerk,  and 
his  receipt  of  the  money,  under  such  circumstances, 
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was  not  an  official  act  at  all,  and  that  his  bondsmen 
could  not  be  liable,  under  the  decisions  last  above 
cited. 

The  act  of  the  clerk,  in  receiving  the  money,  was  one 
done,  not  by  virtue  of  his  office,  for  there  was  no  law 
authorizing  it;  but  it  was  one  done  by  color  of  his 
office.    He  assumed  to  and  did  the  act  as  the  clerk. 

The  authorities  are  all  agreed  that,  for  an  act  done 
by  virtue  of  the  office,  the  officer  must  answer  upon 
his  bond.  But,  when  an  act  is  done  by  color  of  office,  the 
decisions  are  not  in  harmony.  The  weight  of  author- 
ity seems  to  be,  that,  for  an  act  done  by  color  of  office, 
the  officer  must  answer  upon  his  bond.  See  Mecham 
Public  Officers,  sections  282,  283  and  284,  and  cases 
cited  in  notes.  Commonwealth  v.  Cole,  7  B.  Mon.,  250, 
46  Am.  Dec.  506,  and  note.  And  this  seems  to  be  the 
trend  of  the  more  recent  decisions  in  this  State.  Henry 
v*  State,  ex.  rel.,  98  Ind.  381;  State, ex  rel.,  v.  White, 
88  Ind.  587  (593);  State,  ex  rel,  v.  Walford,  11  Ind. 
App.  392. 

It  appears,  from  the  findings,  that  the  money  was 
voluntarily  paid  to  the  clerk.  He  was  not  in  duty 
bound  to  pay  it  to  his  successor  in  office.  It  is  true 
that  it  was  his  duty  to  restore  it  to  Jane  L.  Hall,  but 
no  demand  was  ever  made  upon  either  him  or  his 
bondsmen;  nor  is  there  any  finding  that  McGill  con- 
verted the  money  to  his  own  use.  Money  voluntarily 
paid  under  a  mistake  of  law,  without  fraud  or  mis- 
take of  fact,  ordinarily  cannot  be  recovered  back,  and 
in  the  exceptional  cases,  no  cause  of  action  arises  until 
a  demand  is  made.  Thompson  v.  Doty,  72  Ind.  336. 
Surely,  the  sureties  on  the  bond  ought  not  to  be  com- 
pelled to  pay  costs  of  suit  until  they  have  had  an  op- 
portunity to  pay  upon  demand. 

The  facts  found  are  wanting,  in  an  essential  ele- 
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inent,  to  constitute  a  cause  of  action.    The  judgment 
rendered  upon  the  findings  was  right. 
Judgment  affirmed. 

Filed  May  12, 1896. 

Per  Curiam-.  The  appellant  presents  a  motion  to  be 
permitted  to  substitute  an  amended  complaint,  the 
original  of  such  amended  complaint  having  been  lost, 
as  shown  by  affidavits  submitted.  The  object  of  the 
motion  is  to  place  the  record  in  condition  to  enable 
the  appellant  to  move  for  a  writ  of  certiorari,  it  being 
asserted  that  the  amended  complaint  is  not  correctly 
copied  into  the  transcript  by  the  clerk.  We  are  of 
opinion  that  this  court  has  no  power  to  grant  leave  to 
file  substitute  pleadings  that  were  lost  in  the  court 
below,  but  that  the  appellant  must  seek  relief  in  the 
trial  court.    Motion  overruled. 

Filed  June  6, 1895. 


No.  1,945. 

Vermillion  et  al.  v.  Mustard. 

Pleading. — Complaint. — Con  tract—  The  first  paragraph  of  a  com- 
plaint, alleging  that  defendants  are  indebted  to  plaintiff  in  the  sum 
of  $500  for  services  rendered  at  defendants'  special  instance  and 
request,  wiU  be  held  to  be  on  a  quantum  meruit,  it  being  followed 
by  a  second,  paragraph  for  $500  expressly  agreed  to  be  paid  for  the 
services,  though  the  biU  of  particulars  filed  with  both  paragraphs 
recited:  "Said  services  being  rendered  upon  the  promises  and 
agreement  of    *    *    *    to  pay  said    *    *    *    $500  for  his  services. 

Trial. — Complaint — Special  Findings. — General  Verdict. — Contract 
—A  general  verdict  for  plaintiff  will  be  treated  as  having  been 
rendered  upon  the  paragraph  of  complaint  which  seeks  recovery  on 
a  quantum  meruit,  although  the  jury  returned  interrogatories  in 
which  they  said  they  based  their  verdict  on  another  paragraph  of  the 
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complaint,  which  declared  upon  a  special  contract,  where  they 
further  state  that  the  amount  found  due  was  not  by  reason  of  a 
contract,  but  that  the  amount  allowed  was  the  reasonable  value  of 
plaintiff's  services. 

From  the  Madison  Circuit  Court. 

C.  L,  Henry,  B.  McMahan,  J.  A.  VanOsdol,  M.  A. 
Chapman,  S.  M.  Keltner  and  E.  E.  Hendee,  for  appel- 
lants. 

D.  W.  Wood  and  W.  S.  Ellis,  for  appellee. 

Davis,  J. — In  the  court  below,  the  appellee  recov- 
ered judgment  against  appellant  for  $150.00. 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  appellants'  motion  for  judgment  in  their 
favor,  upon  the  special  findings  of  the  jury,  in  answer 
to  interrogatories,  notwithstanding  the  general 
verdict. 

The  complaint  is  in  two  paragraphs.  In  the  first, 
appellee  alleges  that  appellants  are  indebted  to  him 
in  the  sum  of  $500.00,  for  services  rendered  them  by 
him  at  their  special  instance  and  request,  and  that 
said  sum  is  due  and  unpaid.  In  the  second  paragraph, 
the  appellee  alleges  that,  pursuant  to  employment  of 
appellants,  he  rendered  certain  services  for  them,  for 
which  they  promised  and  agreed  to  pay  him  $500.00, 
which  sum  is  now  due  and  remains  unpaid. 

With  their  general  verdict,  in  favor  of  appellee,  the 
jury  returned  interrogatories,  in  which  they  said  that 
they  based  their  verdict  on  the  second  paragraph  of 
complaint;  that  the  amount  they  found  due  appellee 
was  not  by  reason  of  a  contract  to  pay  the  same;  and 
that  the  amount  they  allowed  him  was  the  reasonable 
value  of  his  services. 

The  evidence  is  not  in  the  record.  Counsel  for  ap- 
pellants contend  that  each  paragraph  of  the  com- 
plaint is  upon  a  special  contract  to  recover  $500.00, 
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and  that  the  appellee  could  not  recover  upon  an  im- 
plied contract  The  particular  point  upon  which 
counsel  rely  for  a  reversal  is  stated  by  them  as 
follows : 

"It  is  easily  seen  that  the  first  question  and  answer 
are  of  no  consequence,  because  the  jury  could  have 
said  the  first  paragraph,  as  well  as  the  second,  and  it 
would  have  made  no  difference  in  this  case,  or  could 
have  been  answered  (on  both  paragraphs)  and  the 
case  would  vnot  have  been  materially  altered.  The 
material  thing  to  notice  is  that  the  jury  found  that 
there  was  no  contract,  in  answer  to  the  second  inter- 
rogatory, and  they  find  for  the  plaintiff,  in  their  gen- 
eral verdict,  and  allow  him  $150.00,  as  the  reason- 
able value  of  the  services  rendered  by  the  plaintiff. 
We  have,  then,  the  following  situation :  A  complaint 
proceeding  on  the  theory  of  special  contract,  and  an- 
swer of  general  denial,  and  a  finding  by  the  jury  that 
there  was  no  contract,  and  that  the  jury  allowed  the 
plaintiff  $150.00,  as  the  reasonable  value  of  his 
services." 

We  may,  therefore,  regard  the  answer  of  the  jury, 
that  they  base  their  verdict  on  the  second  paragraph 
of  the  complaint,  as  of  no  consequence.  Assuming, 
therefore,  that  in  a  case  on  special  contract,  there 
cannot  be  a  recovery  on  the  quantum  meruit,  the  only 
material  question  is,  whether  the  first  paragraph  of 
the  complaint  is  founded  on  a  special  contract.  Coun- 
sel for  appellant  insist  that  a  reference  to  the  bill  of 
particulars  shows  that  the  first  paragraph  is  drawn 
on  the  theory  of  a  special  contract,  because  the  bill 
of  particulars,  filed  with  both  paragraphs  of  com- 
plaint recites:  "Said  services  being  rendered  upon  the 
promises  and  agreement  of  Jesse  L.  Vermillion  to  pay 
the  said  Daniel  F.  Mustard  the  sum  of  five  hundred  dol- 
lars ($500.00)  for  his  services."  The  bill  of  particulars 
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is  in  harmony  with  the  averments  contained  in  the 
second  paragraph  of  the  complaint,  but  the  recitals 
therein  cannot  control  the  averments  in  the  first  para 
graph.    Furry  v.  0'  Connor,  1  Ind.  App.  573;  Chapman 
v.  Elgin,  etc.,  R.  W.  Co.,  11  Ind.  App.  632. 

The  bill  of  particulars  was  not  necessary  to  the  suf- 
ficiency of  the  complaint  It  contains  no  items  as  to 
time  or  amount  of  labor.  In  fact,  the  particulars  of 
the  claim  are  fully  set  forth  in  each  paragraph  of  the 
complaint  The  only  material  difference  between  the 
averments  in  the  two  paragraphs  is  that,  in  the.  first 
paragraph,  a  recovery  is  sought  on  the  quantum  meruit 
for  the  value  of  the  services  rendered,  and,  in  the  sec- 
ond paragraph,  the  recovery  is  sought  on  the  special 
contract  for  the  agreed  price. 

We  determine  the  theory  of  the  first  paragraph  of 
the  complaint  from  the  averments  therein  contained, 
and  not  from  the  bill  of  particulars  filed  with  both 
paragraphs. 

The  answers  of  the  jury  to  the  interrogatories 
clearly  show  that  the  jury  allowed  the  appellee  the 
reasonable  value  of  his  services,  and  that  the  amount 
found  due  him  was  not  by  reason  of  a  special  con- 
tract to  pay  that  sum.  It  is,  therefore,  manifest  that 
the  verdict  in  favor  of  appellee  was  not  based  on  the 
second  paragraph  of  the  complaint 

In  other  words,  as  we  construe  the  first  paragraph 
of  the  complaint,  the  appellee  was  entitled  to  recover 
thereon  for  the  reasonable  value  of  his  services.  The 
answers  of  the  jury  to  the  interrogatories  disclose, 
that  their  general  verdict  was  for  reasonable  value  of 
his  services.  Disregarding  the  answer  to  the  first  in- 
terrogatory, there  is  no  inconsistency;  but,  if  we  as- 
sume that  the  answers  to  the  interrogatories  are  in- 
consistent, the  general  verdict  stands  and  controls  the 
judgment,  unless  the  answers  are  in  irreconcilable 
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conflict  with  the  general  verdict  Gates  v.  Scott,  123 
Ind.  459. 

Our  conclusion  is  that  the  first  paragraph  of  the 
complaint  does  not  proceed  on  the  theory  of  a  special 
contract,  and  that  the  answers  of  the  jury  to  the  in- 
terrogatories are  not  in  irreconcilable  conflict  with 
the  general  verdict. 

Judgment  affirmed. 

Filed  May  12, 1896. 


No.  1,988. 

Prudential  Insurance  Company  op  America  v. 

Jenkins. 

Insurance.— Life.— Insurable  Interest.— Uncle  and  Nephew.— Thir- 
teen-Year-Old Boy.—  One  does  not  have  an  insurable  interest  in  the 
life  of  his  thirteen-year-old  nephew,  simply  because  they  lived  to- 
gether in  the  house  of  the  boy's  mother,  and  the  uncle  kept  his 
nephew. 

From  the  Madison  Circuit  Court. 

C.  L.  Henry,  B.  McMahan  and  J.  A.  Van  Osdol, 
for  appellant. 

E.  F.  Daily,  for  appellee. 

Gavin,  C.  J. — Appellant  claims  to  be  an  insurance 
company,  insuring  the  lives  of  children  one  year  old 
and  over,  and  adults  up  to  seventy. 

Appellee  recovered  judgment  for  $115.00,  upon  an 
alleged  contract  whereby  appellant,  in  consideration 
of  ten  cents,  which  it  afterwards  offered  to  return,  in- 
sured the  life  of  his  nephew,  a  school-boy,  thirteen 
years  of  age,  without  seeing  the  boy,  without  his 
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knowledge,  and  without  any  medical  examination, 
so  far  as  the  record  indicates,  and  after  being  in- 
formed that  the  boy  had  been  exposed  to  diphtheria, 
which  was  then  in  the  house  where  he  lived. 

The  only  interest  which  appellee  had  in  the  boy's 
life  is  that  shown  by  the  evidence,  to- wit:  that  he  was 
the  child  of  appellee's  sister,  and  the  statement,  "We 
lived  together,  my  sister  owned  the  property  and  I 
kept  the  boy," 

It  is  well  settled  in  Indiana,  that  when  one  takes 
out  an  insurance  policy  upon  his  own  life,  and  pays 
the  premiums  therefor,  he  may  name  whom  he  will 
as  the  beneficiary.  Nye  v.  Grand  Lodge,  etc.,  9  Ind. 
App.  131,  and  cases  there  cited. 

A  different  rule,  however,  prevails  when  one  takes 
out  an  insurance  policy  upon  the  life  of  another,  mak- 
ing it  payable  to  himself,  as  here,  and  himself  paying 
the  premiums.  In  such  cases  the  beneficiary  must  have 
an  insurable  interest  in  the  life  insured,, else  it  falls 
under  the  ban  of  the  law  as  a  wagering  contract.  Con- 
tinental Life  Ins.  Co.  v.  Volger,  89  Ind.  572 ;  Amick  v. 
Butler,  111  Ind.  578;  Nye  v.  Grand  Lodge,  etc., 
supra;  Carson's  Appeal,  113  Pa.  St.  438-;  Riner  v. 
Riner,  166  Pa.  St.  617 ;  Warnock  v.  Davis,  104  U. 
S.  775. 

Just  what  is  an  insurable  interest,  we  will  not  un- 
dertake to  define.  Our  Supreme  Court  has  said  it 
must  be  a  "pecuniary  interest."  Continental  Life  Ins. 
Co.  v.  Volger,  supra;  Burton  v.  Conn.  Life  Ins.  Co.,  119 
Ind.  207. 

In  the  latter  case,  quotations  are  made  indicating 
that  by  pecuniary  interest  is  meant  that  interest 
which  arises  from  the  reasonable  expectation  of  bene- 
fit or  advantage  from  the  continuance  of  the  life;  but 
the  mere  fact  of  relationship  is  not  sufficient,  except, 
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perhaps,  where  there  is  a  legal  right  of  support  arising 
from  it 

The  insurance  of  children  who  are  helpless  and 
under  the  control  and  authority  of  others,  is  suscep- 
tible of  such  possibilities  of  evil  that  it  should  not  be 
encouraged,  and  the  evidence  ought  to  establish  an 
insurable  interest  most  clearly  and  satisfactorily  be- 
fore a  verdict  should  meet  the  approval  of  a  trial 
court. 

The  facts  fall  far  short  of  establishing  any  relation 
of  debtor  or  creditor. 

We  are  satisfied,  under  the  authorities,  that  the  evi- 
dence here  fails  to  disclose  an  insurable  interest  in  the 
appellee,  giving  to  that  phrase  the  most  liberal  inter- 
pretation authorized  by  our  decisions. 

Judgment  reversed,  with  instructions  to  grant  a 
new  trial. 

Filed  March  12, 1896. 


No.  1.991. 

Manor  et  al.  v.  Heffner  et  al. 

Pleading. — Complaint. — Mechanic's  Lien. — A  complaint  to  foreclose 
a  mechanic's  lien,  which  avers  that  the  defendants  purchased  of 
the  plaintiffs  "  certain  building  materials  [naming  them], '  which 
were  delivered  at  the  "building  for  the  purpose  of  being  used  in 
the  erection  and  construction  of  the  same/and  were  used  in  the 
construction  of  said  building/'  sufficiently  shows  that  the  materials 
were  furnished  for  defendants'  buildings. 

Mechanic's  Lien. — Special  Finding. — Judgment — A  finding  of  facts 
in  an  action  to  foreclose  a  material-man's  lien,  as  to  material  fur- 
nished under  a  general  contract  for  a  number  of  buildings, 
which  shows  the  amount  of  material  furnished  for  each  building, 
and  that  payments  had  been  made  which  should  be  applied  in  the 
proportion  of  $64.22  to  each  house,  is  sufficient  to  sustain  a  judg- 
ment in  foreclosure  for  the  amount  due  on  each  building. 
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From  the  Delaware  Circuit  Court. 

J.  W.  Ryan  and  W.  A.  Thompson,  for  appellants. 

J.  N.  Templer  and  E.  R.  Templer,  for  appellees. 

Ross,  J. — The  appellants,  David  J.  Manor,  John  D. 
Krohn  and  William  H.  Maitland,  as  the  owners  of  cer- 
tain lots  in  the  town  of  Albany,  Delaware  county,  In- 
diana, entered  into  a  contract  with  the  appellants, 
Nicholas  Jensen  and  Harry  Huckle,  contractors,  to 
furnish  the  materials  and  build  for  them,  on  said  lots, 
a  number  of  dwelling  houses,  for  which  they  agreed 
to  pay  said  contractors  a  stipulated  sum.  The  con- 
tract was  afterward  modified,  reducing  the  number 
of  houses  to  be  built  and  lessening  the  contract  price 
therefor.  The  number  of  houses  built  was  sixteen, 
and  the  price  to  be  paid  therefor  was  $6,945.70.  The 
appellants  Jensen  and  Huckle  purchased  from  the 
appellees  Ezra  P.  Hubbard,  Fred  Hubbard  and  Rich- 
ard Burnett,  a  quantity  of  lumber  and  other  building 
materials,  which  they  used  in  the  construction  of  said 
houses.  It  does  not  appear  that  any  particular  quan- 
tity or  part  of  the  lumber  or  materials  was  furnished 
for  any  particular  house  or  houses,  but  that  it  was 
all  furnished  together  and  used  by  the  contractors,  or 
those  working  for  them,  as  necessary  in  the  construc- 
tion of  all  the  houses,  about  equal  parts  or  quan- 
tities being  used  in  each  house.  For  the  materials  thus 
furnished,  notice  *was  filed  of  an  intention  to  hold  a 
lien  on  each  of  the  houses.  The  appellees  Jonas  A. 
Hartzell  and  Robert  B.  Hartzell  were  employed  by 
the  contractors  to  plaster  the  houses,  and  the  appel- 
lee George  Heffner  to  do  the  finishing  carpenter 
work  in  their  construction  and  completion.  Notices 
of  their  intention  to  hold  liens  for  the  work  done  bv 
them  were  also  filed.    Three  separate  actions  were  in- 
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stituted  in  the  court  below,  one  by  Hubbard,  Hubbard, 
and  Burnett,  another  by  Hartzell  and  Hartzell,  and 
the  third  by  Heffner  against  all  of  the  appellants,  ask- 
ing personal  judgment  against  Jensen  and  Huckle 
and  a  foreclosure  against  the  others.  The  three  ac- 
tions, by  agreement  of  the  parties,  were  consolidated 
and  tried  as  one,  all  of  the  appellees  recovering 
against  the  appellants  Jensen  and  Huckle,  while  the 
appellees  Hubbard,  Hubbard,  and  Burnett,  alone 
were  granted  a  foreclosure. 

It  is  insisted,  on  behalf  of  the  appellants  Manor, 
Krohn,  and  Maitlen,  that  neither  paragraph  of  the 
complaint  of  the  appellees  Hubbard,  Hubbard,  and 
Burnett,  states  a  cause  of  action,  for  the  reason,  as 
counsel  say,  that  "there  is  no  averment  that  the  ma- 
terials sued  for  were  furnished  for  the  appellants* 
building." 

It  seems  to  be  settled,  in  this  State,  that  in  an  action 
by  a  materialman,  to  recover  for  materials  furnished 
to  a  contractor,  it  must  appear,  not  only  that  they 
were  furnished,  but  also  that  they  were  used  in  the 
construction  of  the  building  against  which  a  lien  is 
to  be  enforced  in  payment  therefor.  In  Jones  v.  Hall, 
9  Ind.  A  pp.  458,  this  court  says:  "It  is  not  enough 
that  the  materials  were  purchased  by  the  contractor, 
and  actually  used  in  the  building.  It  is  necessary 
that  they  should  have  been  furnished  for  the  building. 
The  question  is  not  an  open  one,  but  has  been  adju- 
dicated, and  the  adjudication  acquiesced  in  for  years. 
City  of  Craivfordsville  v.  Barr,  45  Ind.  258;  Hill  v. 
Braden,  supra  [54  Ind.  72] ;  Hill  v.  Ryan,  54  Ind.  118; 
Crawford  v.  Crockett,  55  Ind.  220;  Talbott  v.  God- 
dard,  55  Ind.  496  ;  City  of  Crawfordsville  v.  Brund- 
age,  57  Ind.  477 ;  Hill  v.  Sloan,  59  Ind.  181 ;  Latvtonv. 
Case,  73  Ind.  60."  The  same  general  doctrine  is  an- 
nounced in  Clark  v.  Huey,  12  Ind.  App.  224,  Farrell 
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v.  LaFayette  Lumber  &  Mfg.  Co.,  12  Ind.  App.  326; 
Neely  v.  Searight,  113  Ind.  316. 

In  each  paragraph  of  the  complaint  of  Hubbard, 
Hubbard,  and  Burnett,  it  is  alleged,  in  substantially 
tne  same  language,  that  the  appellants  Jensen  and 
Huckle  purchased  of  the  plaintiff  "certain  building 
materials,  consisting  of  lumber,  dimension  stuff, 
shingles,  doors,  sash,  glass  and  plastering  lath," 
which  were  delivered  at  the  "building  for  the  purpose 
of  being  used  in  the  erection  and  construction  of  the 
same,  and  were  used  in  the  construction  of  said 
building."  We  think  each  paragraph  of  the  complaint 
is  good  in  this  respect. 

Upon  the  trial,  the  court,  at  the  request  of  the  ap- 
pellants, made  a  special  finding  of  facts,  with  con- 
clusions of  law  thereon.  To  the  conclusions  of  law 
the  appellants  Manor,  Krohn,  and  Maitlen  excepted. 

The  appellants  insist  that  the  facts  found  are  in- 
sufficient to  sustain  the  court's  conclusions  of  law 
thereon,  for  several  reasons,  namely:  "(1)  Because  it 
appears  therefrom  that  a  quantity  of  lumber,  doors, 
sash,  lath,  etc.,  were  sold  to  the  contractors  to  be 
used  by  them  in  a  number  of  houses,  each  situated 
upon  a  different  lot,  and  that  there  is  no  finding  as  to 
how  much  was  furnished  or  used  for  each  particular 
house.  (2)  That  upon  the  bill  for  the  material  fur- 
nished, several  payments  had  been  made,  but  the 
finding  does  not  show  to  which  particular  house  or 
houses,  or  to  which  identical  items  of  the  account,  it 
was  applied.  (3)  That  there  is  no  finding  that  the  ma- 
terials, or  any  particular  part  thereof,  were  furnished 
for  any  particular  house.  (4)  That  there  is  no  finding 
that  the  material  was  either  furnished  or  used  in  the 
construction  of  these  buildings." 

The  finding  of  facts  is  too  long  to  set  out  in  this 
opinion.     We  have  undertaken,  in  the  light  of  the 
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brief  of  counsel  for  the  appellants,  to  examine  the 
findings  with  reference  to  each  and  all  of  the  objec- 
tions urged  against  their  sufficiency,  and  believe  they 
are  ample  in  every  respect.  It  is  found  that  of  the 
materials  furnished  by  the  appellees  Hubbard,  Hub- 
bard, and  Burnett,  an  itemized  statement  of  which  was 
filed  with  their  complaint,  $182.62  worth  was  fur- 
nished for  each  of  a  certain  number  of  the  houses; 
that  payments  had  been  made  which  should  be  ap- 
plied in  the  proportion  of  $64.22  to  each  house,  leav- 
ing a  balance  due  for  material  furnished  for  each  of 
said  houses  of  $118.40,  which  sum  was  due  on  account 
of  and  chargeable  to  each  house.  Each  house  and  lot, 
against  which  the  court  found  there  was  a  charge, 
was  designated  in  the  finding.  As  to  other  houses 
and  lots,  other  sums  were  found,  which  need  not  be 
specially  stated. 

It  does  appear  clearly,  from  the  findings,  that  the 
appellees  Hubbard,  Hubbard,  and  Burnett,  did  fur- 
nish a  quantity  of  lumber  and  other  building  ma- 
terial, which  was  used  in  the  construction  of  the 
houses  built  by  said  contractors,  Jensen  and  Huckle, 
for  appellants  Manor,  Krohn  and  Maitlen;  that,  in  the 
construction  of  a  number  of  the  houses,  there  was  fur- 
nished and  used  material  of  the  value  of  $182.62,  while 
in  others  more  than  that  amount  was  used.  Of  the 
amount  paid  on  account  of  such  materials,  the  court 
applied,  as  credit,  one-sixteenth  part  of  the  amount 
due  on  account  of  each  house,  sixteen  houses  all  told 
being  the  number  constructed,  and  for  which  such 
materials  were  furnished.  As  to  whether  or  not  the 
evidence  warranted  the  findings  made  by  the  court, 
we  are  not  called  upon  to  decide.  But  we  do  think 
that  the  facts  found  by  the  court  are  sufficient  to  sus- 
tain the  judgment.  The  consolidation  and  trial  of  the 
three  separate  actions  as  one,  has  a  tendency,  to  con- 
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fu»e,  and,  in  some  respects,  on  account  thereof,  the 
record  is  indefinite  and  uncertain ;  but,  for  all  that,  we 
think  that  the  facts  found  by  the  court  are  sufficiently 
clear  and  definite  to  warrant  and  sustain  the  judg- 
ment rendered. 

The  case  of  Clark  v.  Huey,  supra,  was,  in  its  facts, 
very  similar  to  the  case  in  hand,  and  the  same  ques- 
tions here  presented  were  urged  there,  and  decided 
against  the  appellants. 

As  to  the  question  of  costs,  it  was  proper  for  the 
court  to  apportion  them,  making  each  house  liable  for 
its  proportionate  share. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Lotz,  J.,  did  not  participate. 

Filed  May  12, 1896. 


No.  1,807. 

Tien  v.  The  Louisville,  New  Albany  and  Chicago 

Railway  Company. 

Railroads. — Fires  By. —  Negligence. —  Damages. — Where  a  railroad 
company's  servants  started  a  fire  in  a  dry  time,  to  burn  the  weeds 
and  grass  along  its  right-of-way,  and  the  fire  spread  to  adjoining 
land,  burning  the  soil  and  peat  thereon,  the  company's  servants 
having  knowledge  of  such  facts  and  making  no  effort  to  prevent 
the  spreading  of  the  fire,  the  railway  company  was  guilty  of  negli- 
gence. 

Same.—  Fires  By. — Contributory  Negligence. — If  a  fire  be  negligently 
started  and  negligently  permitted  to  escape  to  the  premises  of  an- 
other, the  owner  of  such  premises,  if  he  have  knowledge  thereof, 
must  exercise  due  care  to  prevent  the  injury  or  he  will  be  deemed 
guilty  of  contributory  negligence,  A  land-owner  is  not  required  to 
live  on  his  premises  and  keep  a  vigilant  outlook  for  negligence  on 
the  part  of  others.  He  may  rely  upon  the  presumption  that  others 
will  conform  to  the  legal  duties  resting  upon  them. 
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Same. — Fire  By. — Special  Verdict. — A  special  verdict  showing  that 
lands  burned  were  those  of  the  plaintiff,  and  describing  them  as 
they  are  described  in  plaintiff's  complaint,  is  sufficient  to  show  that 
they  are  the  same  lands  the  complaint  described. 

Prom  the  Lake  Circuit  Court 

F.  S.  Fancher,  for  appellant. 

E.  C.  Field,  W.  S.  Kinnan  and  J.  B.  Peterson,  for 
appellee. 

Lotz,  J. — The  appellant's  lands  were  burned  by  fire. 
He  sued  the  appellee  to  recover  damages  for  the  in- 
jury sustained,  alleging  that  the  appellee  negligently 
permitted  combustible  matter  to  accumulate  upon  its 
right-of-way,  and  negligently  set  fire  to  the  same,  and 
negligently  permitted  the  fire  to  escape  to  adjoining 
land,  and  from  thence  to  the  plaintiff's  lands. 

A  special  verdict  was  returned,  and  appellee  made 
a  motion  thereon  for  judgment  in  its  favor.  This 
motion  was  sustained,  to  which  ruling  the  appellant 
excepted.  The  ruling  on  this  motion  presents  the  only 
question  for  our  consideration. 

It  appears,  from  the  special  verdict,  that  the  ap- 
pellee's railroad  runs  north  and  south  through  Lake 
county,  and  over  a  body  of  marsh,  or  swamp  land. 
The  appellant  owned  160  acres,  situate  about  one  mile 
east  of  the  appellee's  track  and  right-of-way.  The 
appellee's  land,  and  the  lands  adjoining,  and  the 
lands  over  which  the  road  passed,  were  all  of  the 
same  character,  being  level  and  the  soil  composed  of 
peat  and  decaying  vegetation.  The  soil  over  said 
lands  was  from  one  to  four  feet  in  depth,  and  was 
underlaid  by  sand  and  blue  clay.  During  the  sum- 
mer of  1893,  the  railway  company  permitted  large 
quantities  of  grass,  weeds,  and  other  combustible 
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matter  to  grow  and  accumulate  upon  its  right-of-way, 
at  a  point  nearest  the  appellant's  land,  and  permitted 
the  same  to  become  ripe  thereon.  On  or  about  the 
15th  day  of  August,  1893,  the  railway  company,  by 
its  employes,  caused  the  grass  and  weeds  that  grew 
upon  its  right-of-way  to  be  cut  down,  and  permitted 
the  same  to  remain  on  the  right-of-way,  where  cut 
down,  for  four  or  five  days  thereafter,  until  the  same 
had  become  very  dry  and  easily  ignited.  There  had 
been  no  rain  in  that  vicinity,  prior  to  such  cutting,  for 
the  period  of  about  six  weeks  or  two  months,  nor  was 
there  any  water  upon  the  lands  in  that  vicinity,  and 
the  soil,  turf,  and  peat  on  the  defendant's  right-of-way 
and  the  adjoining  lands  had  become  very  dry.  About 
five  days  after  such  cutting,  the  railway  company,  by 
its  employes  and  servants,  purposely  set  fire  to  such 
grass  along  and  on  its  right-of-way,  and  on  the  east 
side  of  its  track,  for  the  distance  of  about  two  miles. 
The  fire  burned  the  grass  and  sod  and  soil,  on  the 
right-of-way,  and  the  railway  company  permitted  the 
fire  to  escape  from  the  right-of-way  to  the  adjoining 
lands,  burning  the  grass  and  stubble,  soil  and  peat 
thereon,  and  the  fire  was  permitted  to  escape  from 
such  intervening  lands,  to  and  upon  the  plaintiff's 
lands,  and  burned  over  80  acres  thereof,  burning  the 
soil  off  it  down  to  the  depth  of  two  feet,  and  burned 
large  holes  in  other  portions.  The  defendant  was  in- 
formed of  the  escape  of  such  fire  from  its  right-of- 
way,  and  that  it  was  spreading  over  adjoining  lands; 
and  before  it  had  spread  very  far,  and  before  it  had 
reached  the  plaintiff's  land,  it  was  requested  to 
extinguish  such  fire,  but  it  failed  to  do  so,  or  make  any 
effort  for  that  purpose,  or  assist  the  people  in  that 
vicinity  in  preventing  the  spread  thereof.  The  fire 
burned  for  a  long  time,  and  burned  over  several  hun- 
dred acres  of  adjoining  lands.    The  fire  first  spread 
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in  a  westerly  direction,  but  the  winds  afterward 
shifted  and  blew  in  an  easterly  direction,  and  caused 
the  fire  to  spread  in  the  direction  of  plaintiff's  lands, 
and  until  the  same  was  reached  and  burned  over.  At 
the  time  of  the  escape  of  the  fire  from  the  right-of-way, 
and  over  the  adjoining  lands,  and  over  the  plaintiff's 
land,  the  plaintiff  resided  in  the  State  of  Michigan, 
and  was  not  present  at  the  time  of  the  fire,  but  his 
lands  were  occupied  by  a  tenant. 

The  jury  also  found  that  the  fire  originated  and  did 
the  damage  to  the  plaintiff's  land,  without  any  fault 
or  negligence  on  his  part,  but  wholly  by  the  fault  and 
negligence  of  the  defendant. 

The  damages  were  assessed  in  the  sum  of  $740.00. 

If  one  person  commit  an  assault  and  battery  upon 
another,  or  commit  a  trespass  upon  another's  prop- 
erty, or  do  an  act  upon  his  own  premises,  which  is  a 
nuisance  per  se,  he  is  liable  for  the  injury  done.  In 
such  cases  he  is  guilty  of  a  positive  aggressive  wrong, 
and  the  basis  of  the  liability  is  not  negligence,  but  the 
aggressive  act  or  tort.  In  such  cases  it  is  not  neces- 
sary for  the  injured  party  to  aver  and  prove  the 
negligence  of  the  defendant,  or  his  own  freedom  from 
contributory  negligence.  It  is  possible  that,  under 
the  findings,  the  appellee  is  liable  for  the  positive 
wrong  in  setting  out  a  fire,  under  the  circumstances 
stated  in  the  verdict.  Louiwillc,  etc.,  R.  W.  Co.  v. 
Nitsche,  126  Ind.  229.  But  upon  this  point  we  decide 
nothing,  for  the  complaint  here  proceeds  upon  the 
theory  that  the  defendant  was  guilty  of  negligence, 
and  negligence  is  a  passive  tort. 

The  appellee,  in  support  of  the  ruling  of  the  trial 
court,  insists  that  the  verdict  is  defective,  for  the  rea- 
son that  it  does  not  appear  that  the  lands  burned 
were  the  same  lands  described  in  the  complaint.  It 
does  appear  that  the  lands  burned  were  the  plain- 
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tiff's  lands,  and  they  are  described  in  the  special  ver- 
dict, the  same  as  in  the  complaint.    This  is  sufficient. 

It  is  also  insisted  that  the  verdict  fails  to  find  facts 
sufficient  to  establish  negligence  on  the  part  of  the 
company;  that  there  is  no  presumption  that  swamp 
lands  will  burn;  and  that  there  are  no  facts  found 
from  which  it  can  be  inferred  that  the  company  had 
knowledge  that  such  lands  would  burn,  or  that  it  was 
required  to  use  any  precaution  to  prevent  the  fire  from 
spreading. 

There  is  a  finding  that  the  fire  was  started  by  the 
company's  servants,  in  a  very  dry  time;  that  there 
was  no  water  in  the  vicinity;  that  the  fire  actually  did 
spread  and  burn  the  soil;  that  the  company  and 
its  servants  had  knowledge  of  these  facts;  and  that  it 
made  no  effort  to  prevent  the  spreading  of  the  fire. 

There  can  be  no  doubt,  under  the  facts  found,  and 
under  the  authorities,  but  that  the  railway  company 
was  guilty  of  negligence,  under  such  circumstances. 
Cleveland,  etc.,  R.  W.  Co.  v.  Hadky,  12  Ind.  App.  516; 
Louisville,  etc.,  R.  W.  Co.  v.  Bart,  119  Ind.  273. 

In  an  action  to  recover  for  the  negligent  conduct  of 
another,  under  the  practice  in  this  State,  there  can 
be  no  recovery  unless  the  plaintiff  affirmatively  prove 
that  he  was  free  from  contributory  fault.  Negligence 
is  sometimes  a  question  for  the  jury,  and  sometimes  a 
question  for  the  court;  but,  in  all  ordinary  cases,  there 
must  be  facts  found  which  will  support  the  inference 
of  negligence,  and  want  of  contributory  negligence. 
In  a  special  verdict  or  finding,  the  jury  or  court  cannot 
conclude  generally  that  there  was,  or  was  not,  negli- 
gence, but  the  facts  from  which  such  conclusion  may 
be  drawn  must  be  found.  The  appellee  insists  that 
there  are  no  facts  found  in  the  special  verdict,  from 
which  the  inference,  that  the  appellant  was  free  from 
contributory  fault,  can  be  drawn;  and  that  the  jury 
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had  no  right  to  draw  such  inference,  even  though  the 
facts  warranted  it. 

It  is  made  to  appear,  in  the  verdict,  that  at  the  time 
the  fire  was  set  out,  and  at  the  time  it  spread  to  and 
injured  the  appellant's  lands,  he  was  not  present; 
that  he  was  a  resident  of  the  State  of  Michigan.  In 
this  respect,  the  case  at  bar  differs  from  that  of  Cleve- 
land, etc.,  R.  W.  Co.  v.  Iladley,  supra,  relied  upon  by  ap- 
pellee. In  that  case,  it  did  not  affirmatively  appear 
that  the  land-owner  was  not  present,  and  that  he 
made  no  effort  to  prevent  the  spread  of  the  fire. 

If  a  fire  be  negligently  started,  and  negligently  per- 
mitted to  escape  upon  the  premises  of  another,  the 
owner  of  such  premises,  if  he  have  knowledge  thereof, 
must  exercise  due  care  to  prevent  the  injury,  or  he 
will  be  deemed  guilty  of  contributory  negligence.  But 
the  land-owner  is  not  required  to  live  upon  his 
premises,  and  keep  a  vigilant  outlook  for  possible  neg- 
ligence upon  the  part  of  others,  nor  is  he  required  to 
hire  guards  for  such  purposes.  He  is  not  bound  to 
anticipate  that  another  will  be  derelict  in  his  duty 
toward  him.  He  may  rely  upon  the  presumption  that 
such  person  will  conform  to  the  legal  duties  resting 
upon  him.  Chicago,  etc.,  R.  R.  Co.  v.  Kern,  9  Ind.  App. 
505;  Chicago,  etc.,  R.  R.  Co.  v.  Smith,  6  Ind.  App.  262; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Jones,  86  Ind.  496. 

Whether  the  questions  of  negligence,  on  the  part  of 
the  defendant,  and  the  want  of  contributory  negli- 
gence, on  the  part  of  the  plaintiff,  were  questions  for 
the  court  or  the  jury,  is  immaterial  in  this  case,  al- 
though we  are  inclined  to  the  opinion  that  they  were 
properly  in  the  province  of  the  jury.  But,  in  either 
event,  the  facts  found  are  sufficient  to  support  the  in- 
ference of  negligence  and  want  of  contributory  negli- 
gence. If  they  wrere  questions  for  the  jury,  it  has  cor- 
rectly drawn  the  inference;  and, if  they  were  questions 
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for  the  court,  we  have  no  hesitancy  in  saying  that, 
under  the  facts  found,  the  appellee  was  guilty  of  neg- 
ligence, and  the  appellant  free  from  contributory 
fault.  Wahl  v.  Shoulders,  14  Ind.  App.  665;  Bedford, 
etc.,  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551;  Anderson  v. 
Scholey,  114  Ind.  553. 

The  rule  is  settled,  that  if  it  appears,  from  the  facts 
stated,  that  the  injury  resulted  from  the  negligence  of 
the  defendant,  and  without  the  contributory  negli- 
gence of  the  plaintiff,  a  direct  averment  or  finding 
to  that  effect  is  unnecessary.  Pittsburgh,  etc.,  R.  W.  Co. 
v.  Welch,  12  Ind.  App.  433;  Duffy  v.  Howard,  77 
Ind.  182. 

It  was  error  to  sustain  the  appellee's  motion  for 
judgment  on  the  verdict. 

Judgment  reversed,  with  instructions  to  grant  the  • 
appellee  a  new  trial,  if  asked  for  within  sixty  days 
after  the  cause  is  certified  back  to  the  Lake  Circuit 
Court  If  not  asked  for,  then  the  Lake  Circuit  Court 
is  ordered  to  sustain  the  appellant's  motion  for  judg- 
ment on  the  verdict 

Filed  May  13,  1896. 


No.  1,889. 

State,  ex  rel.  Myers,  v.  Adams  et  al. 

4 

Pleading. — Complaint  on  Executor's  Bond. — Exhibit. — A  complaint 
on  an  executor's  bond,  founded  on  section  365,  R.  S.  1894,  is  not  good 
on  demurrer,  unless  the  original  or  a  copy  of  such  instrument  is  filed 
therewith,  notwithstanding  the  averment  in  the  complaint  that 
such  instrument  is  filed  with  the  pleading. 

From  the  Monroe  Circuit  Court 
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Duncan  &  Batman,  and  East  &  Miller,  for  appellant. 
Fulk  &  Corr,  for  appellees. 

Reinhard,  J. — This  is  an  action  on  the  bond  of  the 
appellee,  William  L.  Adams,  as  executor  of  the  last 
will  and  testament  of  Anna  Myers,  deceased,  who 
died,  as  the  complaint  alleges,  in  August,  1894,  leav- 
ing the  relator,  her  husband  and  legatee,  surviving 
her.  It  is  also  alleged  that  the  will  was  admitted  to 
probate  September  1,  1894,  and  that  Adams  gave 
bond,  qualified,  and  was  appointed  as  executor  Sep- 
tember 3, 1894.  It  is  averred,  as  a  breach  of  the  bond, 
that  there  was  a  lot  of  provisions  on  hand  for  con- 
sumption by  the  family,  of  the  value  of  $250.00, 
that  there  were  growing  crops  on  the  40  acres  of  land 
adjoining  the  residence,  of  the  value  of  f200.00,  and 
that  the  relator  had  a  lot  of  personal  property,  of 
which  he,  personally,  wTas  the  owner,  all  of  which  was 
inventoried  by  the  appellee  Adams,  within  ten  days 
after  the  probate  of  the  will,  and  was  sold  over  re- 
lator's protest,  at  the  executor's  sale,  September  28, 
1894,  to  his  damage,  etc. 

To  this  pleading  the  court  sustained  a  demurrer  for 
want  of  sufficient  facts,  and  this  appeal  is  here  solely 
to  test  the  sufficiency  of  the  pleading. 

The  appellant  insists  that  the  complaint  is  suf- 
ficient as  against  the  demurrer;  while  the  appellee's 
contention  is  that  the  pleading  is  bad,  and  that  the 
court  correctly  so  held. 

There  is,  at  least,  one  good  and  sufficient  ground 
which  requires  us  to  hold  that  the  complaint  is  insuf- 
ficient, and  that  the  judgment  must  be  affirmed.  There 
is  no  copy  of  the  bond,  nor  is  the  original  filed  as  an 
exhibit  with  the  complaint.  At  least,  no  such  copy  is 
set  forth  in  the  transcript,  nor  is  any  excuse  given  in 
the  complaint  for  omitting  to  file  such  copy.  It  is  true, 
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the  complaint  alleges  a  filing  of  a  copy  of  the  bond, 
as  a  part  of  the  complaint,  but,  as  stated,  no  such 
copy  appears  in  the  transcript 

It  is  a  familiar  rule,  that  when  a  pleading  is 
founded,  as  in  the  present  case,  on  a  written  instru- 
ment, under  section  365,  R.  S.  1894,  the  original  or  a 
copy  of  such  instrument  must  be  filed  with  the  com- 
plaint, or  it  will  be  held  fatally  defective  on  demurrer 
for  want  of  sufficient  facts.  Hill  v.  Mayo,  73  Ind.  357; 
Anderson  School  Tp.  v.  Thompson,  92  Ind.  556 ;  Mc- 
Cormick  Harvest.  Mach.  Co.  v.  Glidden,  94  Ind.  447 ; 
Old  v.  Mohler,  122  Ind.  594;  Blackwell  v.  Prendergast, 
132  Ind.  550. 

The  failure  to  file  the  original  or  a  copy  of  the  in- 
strument, renders  the  complaint  obnoxious  to  the  de- 
murrer, notwithstanding  the  averment  therein  that  a 
copy  of  said  instrument  is  filed  with  the  pleading,  pro- 
vided, of  course,  that  the  instrument  is  the  founda- 
tion of  the  action. 

Judgment  affirmed. 

Filed  May  18,  1896. 


No.  1,989. 

The  Citizens'  Street  Railroad  Co.  v.  Willoeby. 

Pleading. — Complaint. — Injuries  to  Adopted  Child. — A  complaint  for 
injuries  to  a  boy  described  as  an  adopted  son  of  the  plaintiff,  without 
showing  anything  further  as  to  the  facts  of  the  adoption  or  his  eman- 
cipation by  his  parents,  is  not  sufficient  to  show  any  right  of  the 
plaintiff  to  recover  for  the  loss  of  his  services,  under  section  267, 
R.  S.  1894  (section  266,  R.  S.  1881),  providing  that  the  father,  or  in 
case  of  his  death,  desertion,  or  imprisonment,  the  mother  may 
maintain  an  action  for  the  injury  or  death  of  her  child. 
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Parent  and  Child. — No  Action  by  Mother  at  Common  Law. — 
Damages. — At  common  law  a  mother  had  no  action  for  damages  for 
the  injury  of  her  minor  child. 

From  the  Marion  Superior  Court 

Mason  &  Lotta,  for  appellant. 

C.  E.  Averill  and  W.  N.  Pickerill,  for  appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judg- 
ment against  the  appellant  for  the  loss  of  services  of 
a  minor,  whom  she  alleges  was  her  adopted  son,  and 
who  was  injured  by  one  of  appellant's  street  cars. 

The  errors  assigned  on  this  appeal  are: 

"1.  The  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

"2.  The  court  erred  in  overruling  the  demurrer  to 
the  amended  complaint. 

"3.  The  court  erred  in  sustaining  the  plaintiff's 
motion  for  judgment  in  said  cause. 

"4.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial  in  said  cause." 

The  complaint,  which  is  in  one  paragraph,  reads  as 
follows : 

"Maria  Willoeby,  plaintiff,  complains  of  the  Citi- 
zens' Street  Railroad  Company,  of  Indianapolis,  and, 
for  her  amended  complaint  herein,  says  that  said  de- 
fendant is  a  corporation,  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  In- 
diana, and  that  its  exclusive  business  is  that  of  a  com- 
mon carrier  of  passengers  for  hire  in  the  city  of  In- 
dianapolis, and  territory  contiguous  thereto,  and  that 
said  defendant  was  so  carrying  on  its  said  business 
during  the  year  1888;  that  during  the  months  of  June 
and  July,  1888,  said  defendant  operated  a  line  of 
street  railway,  and  ran  its  cars  upon  a  portion  of  North 
New  Jersey  street,  in  the  city  of  Indianapolis,  county 
of  Marion,  and  State  aforesaid ;  that  the  cars  then  and 
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there  operated  and  run  upon  said  street  by  said 
defendant,  were  drawn  by  mules  driven  and 
controlled  by  a  servant  and  employe  of  said 
defendant;  that  on  or  about  the  —  day  of 
June,  1888,  said  defendant  was  running  and 
operating  one  of  its  said  cars  on  and  upon  said 
North  New  Jersey  street,  for  the  purpose  of  carrying 
passengers  therein  for  hire,  which  said  car  was  then 
and  there  in  charge  and  under  the  control  of  a  con- 
ductor, then  and  there  a  servant  and  agent  of  this  de- 
fendant; that  on  or  about  said  date,  Joseph  Willoeby, 
the  adopted  son  of  said  plaintiff,  then  about  thirteen 
(13)  years  of  age,  was  upon  said  North  New  Jersey 
street,  and  between  North  and  Michigan  streets,  and 
desired,  and  intended,  to  go  south  and  to  take  passage 
upon,  and  ride  in,  one  of  the  said  defendant's  cars  as 
a  passenger,  to  a  point  on  said  defendant's  railway, 
distant  from  where  he  then  and  there  was;  that  one  of 
defendant's  cars,  going  south  upon  said  street, 
and  in  charge  and  under  the  control  of  a  conductor, 
a  servant  and  agent  of  defendant,  came  to  where  said 
Joseph  Willoeby  then  and  there  was,  he,  said  Joseph, 
stepped  upon  the  rear  step,  or  platform,  of  said  car  for 
the  purpose  of  entering  the  same  and  being  carried 
therein  as  a  passenger,  having  the  money  with  wrhich 
to  pay  his  fare,  and  being  then  and  there  ready  and 
willing  to  do  so;  that  as  soon  as  said  Joseph  Willoeby 
had  stepped  upon  the  step  of  said  car,  as  aforesaid,  and 
before  he,  the  said  Joseph  Willoeby,  had  time  to  enter 
said  car, the  conductor  thereof,  acting  in  the  line  of  his 
duty  and  within  the  scope  of  his  employment,  with- 
out asking  said  Joseph  Willoeby  for  his  fare,  or  speak- 
ing to  him,  without  cause  and  without  any  warning 
that  he  intended  so  to  do,  willfully,  forcibly,  and 
angrily  took  hold  of  and  seized  him,  the  said  Joseph 
Willoeby,  and  with  great  force,  willfully,  wantonly, 
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maliciously,  purposely  and  intentionally,  threw  said 
Joseph  Willoeby  from  and  off  said  car  and  upon 
the  stone  boulders  with  which  the  said  street  was  then 
and  there  paved,  while  said  car  was  running  at  great 
speed,  with  the  intent,  purposely  and  intentionally,  to 
injure  him,  the  said  Joseph  Willoeby;  that  by  reason 
of  being  thrown  from  said  car  by  said  conductor,  in 
the  manner  aforesaid,  said  Joseph  Willoeby  fell  upon 
boulders,  striking  upon  his  left  side,  whereby  he  was 
bruised,  wounded  and  mangled,  his  left  hip  badly 
bruised,  and  lacerated,  and  whereby  he  received  in- 
ternal injuries  of  such  severity  that  he  passed  blood  in 
consequence  thereof;  that  by  reason  of  the  injuries  so 
received  by  the  said  Joseph  Willoeby,  he  became  sick 
and  debilitated,  and  as  a  direct  result  of  being  thrown 
from  said  car  upon  the  stone  pavement  of  said  street, 
as  above  set  forth,  said  Joseph  Willoeby's  left  hip  be- 
came diseased,  the  joint  thereof  destroyed,  and  his  left 
limb  shortened  five  (5)  inches  or  more,  and  he  was, 
and  is,  thereby  rendered  a  cripple  for  life,  and  his 
spine  has  become  curved  and  misshapen,  and  by  rea- 
son of  said  injuries,  so  inflicted,  as  aforesaid,  he  has 
been  rendered  forever  incapable  of  performing 
manual  labor,  or  earning  a  support  for  himself  or  for 
this  plaintiff;  that  by  reason  of  the  injuries  so  in- 
flicted upon  said  Joseph  Willoeby,  as  aforesaid,  this 
'  plaintiff  was  compelled  to  expend,  and  did  lay  out  and 
expend,  large  sums  of  money  in  caring  for  and  nursing 
him,  the  said  Joseph  Willoeby,  while  sick  and  suffer- 
ing by  reason  thereof,  and  was  compelled  to  expend, 
and  did  lay  out  and  expend,  large  sums  of  money  for 
surgical  and  medical  attendance, and  will  hereafter  be 
compelled  to  further  lay  out  and  expend  large  sums  of 
money  for  medical  and  surgical  attendance,  in  reliev- 
ing and  attempting  to  cure  him  of  the  effects  of  said 
injuries;  that  by  reason  of  the  injuries  so  inflicted 
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upon  said  Joseph  Willoeby,  as  aforesaid,  the  plaintiff 
has  been  deprived  of  the  value  of  the  services  of  said 
Joseph  Willoeby,  since  the  aforesaid  date  of  said  in- 
juries, and  will  be  deprived  of  his  services  and  the 
value  thereof  until  he,  the  said  Joseph  Willoeby,  shall 
attain  the  age  of  twenty-one  (21)  years,  all  to  her  dam- 
age in  the  sum  of  five  thousand  dollars  (f 5,000.00),  for 
which  sum  she  demands  judgment." 

To  the  complaint,  the  appellant  filed  an  answer  of 
general  denial;  and,  upon  the  issues  thus  joined,  the 
cause  was  submitted  for  trial  to  a  jury,  and  a  general 
verdict  returned  in  favor  of  appellee,  assessing  her 
damages  at  $500.00.  With  their  general  verdict  the 
jury  answered  and  returned  a  number  of  interroga- 
tories submitted  to  them  at  the  request  of  the  appel- 
lant. The  interrogatories  submitted,  with  the  an- 
swers of  the  jury  thereto,  are  as  follows: — 

"1.  Was  Joseph  Willoeby  the  son  of  the  plaintirf, 
Maria  Willoeby,  at  the  time  he  was  injured  as  alleged 
in  this  case? 

"Ans.      No  evidence  to  show. 

"3.  How  long  does  the  evidence  show  said  Joseph 
Willoeby  had  lived  as  a  member  of  plaintiff's  family 
when  injured? 

"Ans.     No  evidence  to  show. 

"4.  Does  the  evidence  show  whether  said  Joseph 
Willoeby's  father  is  living  or  dead? 

"Ans.      Does  not. 

"5.  Does  the  evidence  show  whether  said  Joseph 
Willoeby's  mother  is  living  or  dead? 

"Ans.     No. 

"6.  Does  the  evidence  show  whether  the  plaintiff's 
husband  is  living  or  dead,  and  if  so,  which  does  it 
show? 

"Ans.     No. 
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"7.  Does  the  evidence  show  what  Joseph  Willoeby 
was  earning  at  the  time  of  his  injury? 

"Ans.     $  12.90  per  month. 

"8.  How  long  after  his  injury  did  he  continue  to 
earn  the  same  wages? 

"Ans.  About  three  months. 

"9.  What  amount  of  wages  was  lost  by  Joseph 
Willoeby  after  he  quit  work  in  the  fall  of  1888,  until 
he  recovered  from  his  attack  of  typhoid  fever? 

"Ans.     About  $25.80. 

"10.  What  amount  of  wages  was  lost  by  Joseph 
Willoeby  by  reason  of  illness  or  inability  to  work,  from 
the  time  he  began  to  work  for  the  Malleable  Iron  Com- 
pany, in  1890? 

"Ans.     $206.40. 

"11.  What  amount  of  money,  if  any,  did  plaintiff 
expend  for  medicines,  made  necessary  for  Joseph 
Willoeby  by  the  injury  complained  of? 

"Ans.     No  evidence. 

"12.  What  amount  of  money  has  the  plaintiff  ex- 
pended, if  any,  for  medical  services,  made  necessary 
by  the  injury  to  Joseph  Willoeby,  complained  of  in 
this  case? 

"Ans.     No  evidence. 

"13.  In  what  sum,  if  any,  has  the  plaintiff  become 
indebted  to  Doctor  Waide  for  medical  services,  made 
necessary  by  the  accident  complained  of  herein? 

"Ans.     $30.00. 

"14.  For  what  sum,  if  any,  has  the  plaintiff  be- 
come indebted  to  Dr.  Long  for  medical  services  ren- 
dered to  Joseph  Willoeby,  by  reason  of  the  accident 
complained  of? 

"Ans.     None. 

"15.  What  sum,  if  anything,  has  the  plaintiff  ex- 
pended for  nursing  Joseph  Willoeby,  made  necessary 
by  reason  of  the  accident  complained  of? 
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"Ans.     None. 

"16.  What  is  the  pecuniary  value,  if  anything,  of 
the  nursing  given  by  the  plaintiff  personally  to  Joseph 
Willoeby,  and  made  necessary  by  the  accident  herein 
complained  of? 

"Ans.     $70.00. 

"17.  What  is  the  pecuniary  value,  if  anything,  of 
the  nursing  given  to  Joseph  Willoeby  by  the  other 
members  of  plaintiff's  family,  and  made  necessary  by 
the  injury  complained  of? 

"Ans.     None. 

"18.  What  amount  in  wages,  if  any,  was  lost  by 
Josepli  Willoeby,  from  the  time  he  began  work  at  the 
Malleable  Iron  Works  until  he  quit  that  service  by 
reason  of  his  having  been  injured  as  alleged  in  this 
case? 

"Ans.     None. 

"19.  What  amount  of  wages,  if  any,  has  Joseph 
Willoeby  failed  to  receive  since  he  quit  the  service  of 
the  Malleable  Iron  Works,  up  to  the  time  of  this  trial, 
by  reason  of  his  having  been  injured  as  alleged  in 
this  case? 

"Ans.     None. 

"20.  What  amount  of  wages,  if  anything,  will 
Joseph  Willoeby  fail  to  receive,  from  the  time  of  this 
trial  until  he  is  twenty-one  (21)  years  of  age,  by  reason 
of  the  injury  complained  of  in  this  case? 

"Ans.     $250.00. 

"22.  Did  the  conductor  of  the  street  car,  at  the 
time  he  ejected  Joseph  Willoeby  therefrom,  intend 
to  inflict  upon  him  any  injury? 

"Ans.     Yes. 

"23.  At  the  time  Joseph  Willoeby  was  ejected 
from  defendant's  car,  was  the  situation  such  that  in- 
jury was  certain  or  unavoidable  from  such  ejection, 
made  in  the  manner  in  which  it  was  made? 
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"Ans.     Yes. 

"24.  What  would  have  been  the  cost  per  week  of 
maintaining  Joseph  Willoeby  at  plaintiff's  home,  dur- 
ing the  time  he  was  at  the  hospital? 

"Ans-     $80.00." 

At  common  law,  the  labor  or  service  of  an  infant 
belongs  to  its  father.  It  owes  reverence  to  its  mother; 
but  she  has  no  legal  authority  over  it  and  no  legal 
right  to  its  services.  The  right  to  recover  for  the  loss 
of  such  services,  caused  by  the  wrongful  act  of  an- 
other, belongs  to  the  father  alone.  1  Shearwood 
Comt.  453. 

"At  common  law,  the  father  is  entitled  to  the  ser- 
vice of  a  minor  during  minority,  because  the  burden 
of  his  support,  maintenance,  and  education  during 
that  period  is  cast  upon  him.  The  right  and  duty  are 
correlative.  But  the  mother,  upon  whom  no  such 
legal  duty  rests,  is  not  entitled  to  such  services  by 
virtue  of  the  parental  relation."  Whitehead  v.  St. 
Louis,  etc.,  R.  W.  Co.,  22  Mo.  App.  60. 

Our  statute,  section  266,  R.  S.  1881  (section  267, 
Burns' Rev.  1894),  provides  that  "A  father  (or  in  case 
of  his  death,  or  desertion  of  his  family,  or  imprison- 
ment, the  mother)  may  maintain  an  action  for  the  in- 
jury or  death  of  a  child,  and  a  guardian  for  the  injury 
or  death  of  his  ward.  But  when  the  action  is  brought 
by  the  guardian  for  an  injury  to  his  ward,  the  dam- 
ages shall  inure  to  the  benefit  of  his  ward." 

Tt  is  plain,  therefore,  under  the  statute  above 
quoted,  that  a  mother  may,  in  case  of  the  father's 
death,  or  desertion  of  his  family,  or  imprisonment, 
maintain  an  action  for  the  injury  of  her  child,  caused 
by  the  wrongful  act  of  another. 

The  appellant  contends,  however,  that  inasmuch 
as  the  statute  granting  a  right  to  the.  mother  to  sue 
and  recover  for  the  loss  of  services  of  a  child,  changes 
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the  common-law,  that  it  must  be  strictly  construed 
and  held  to  be  no  further  abrogation  of  the  common- 
law  than  the  clear  import  of  the  language  used  in  the 
statute  absolutely  requires. 

There  seems  to  be  perfect  harmony  in  the  holding 
that  the  courts  strictly  construe  a  statute  in  deroga- 
tion of  the  common-law,  upon  the  assumption  that  no 
greater  or  other  rights  have  been  granted  than  such 
as  the  language  used  in  the  statute  necessarily  ex- 
press, or  is  properly  or  necessarily  inferable  there- 
from. Hallman  v.  Bennett,  44  Miss.  322 ;  Dean  v. 
Metropolitan,  etc.,  R.  W.  Co.,  119  N.  Y.  540;  Thomp- 
son v.  Welter,  85  111.  197;  Easterly's  Appeal,  54  Pa.  St. 
192;  23  Am.  and  Eng.  Ency.  of  Law,  pp.  386,  387, 
and  cases  cited  in  note  1. 

In  this  case,  the  questions  presented  are  these: 
First,  do  the  facts  alleged  in  the  complaint,  or  in  the 
answers  to  the  interrogatories,  show  that  the  appellee 
"is  in  loco  parentis  to  the  boy,  Joseph  Willoeby;"  and, 
second,  if  so,  is  she  entitled  to  recover  for  the  loss  of 
his  services?  Counsel  put  the  question  thus:  "Can 
a  woman  recover  damages  under  an  allegation  that 
her  adopted  son  has  been  injured,  without  alleging 
the  ownership  of  his  services,  or  the  particulars  of  his 
adoption,  or  his  emancipation  by  death,  or  otherwise, 
from  the  control  of  his  natural  parents?" 

The  common-lawr,  giving  no  right  of  action  to  a 
mother  for  loss  of  services  of  her  child,  and  the  stat- 
ute, giving  no  such  right,  except  under  certain  circum- 
stances, the  question  arises  as  to  whether  a  right  of 
action  is  shown,  unless  the  contingencies  are  alleged 
which  create  the  right,  or  whether  it  is  sufficient 
merely  to  allege  that  he  is  her  adopted  son,  and  that, 
hence,  the  law  assumes  that  she  has  a  right  to  his 
services. 

As  heretofore  stated,  under  the  common-law,  the 
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services  of  the  child,  until  majority,  belong  to  the 
father,  and  he  alone  could  maintain  an  action  for  their 
loss,  by  the  wrongful  act  of  another;  and  our  statute 
recognizes  the  common-law  right  of  the  father  to  such 
services,  but  provides  that  in  case  of  his  death,  the  de- 
sertion of  his  family,  or  his  imprisonment,  the  mother 
may  maintain  an  action  therefor.  The  right,  there- 
fore, of  the  natural  mother  of  an  infant,  to  bring  an 
action  for  an  injury  to  it,  depriving  her  of  its  services, 
depends  upon  either  the  death  of  the  father,  his  de- 
sertion of  his  family,  or  his  imprisonment.  The 
statute  makes  the  right  of  the  mother  to  bring  the 
action  to  depend  upon  one  of  these  conditions,  and  it 
would  seem  that  no  cause  of  action  is  stated,  unless 
the  conditions  which  create  her  right  have  happened. 
In  other  words,  unless  she  allege  such  facts  as  show 
that  the  contingency  has  arisen  wThich  gives  her  a 
right  to  sue,  no  cause  of  action  is  stated.  If  they  are 
conditions  precedent  to  a  right  to  sue,  the  facts  show- 
ing them  must  be  alleged  and  proved,  in  order  to  au- 
thorize a  recovery. 

In  the  case  of  the  Louisville,  etc.,  R.  W.  Co.  v.  Goody- 
koontz,  Guard.,  119  Ind.  Ill,  the  court,  by  Mitchell,  J., 
in  considering  section  266,  supra,  of  the  statute,  says: 

"It  was  a  settled  rule  of  the  common-law  that  no 
one  could  maintain  a  civil  action  for  damages  on  ac- 
count of  the  death  of  a  human  being.  All  claims  for 
injuries  to  the  person  were  extinguished  by  the  death 
of  the  person  injured.  Actio  personalis  moritur  cum 
persona.  If  a  child  was  wrongfully  injured,  the 
father,  or  person  lawfully  entitled  to  the  child's  ser- 
vices, might  recover  for  the  loss  of  services  during 
the  period  of  disability  up  to  the  time  of  death,  if 
death  resulted.  Incidental  damages  for  nursing, 
surgical  and   medical  attendance,  including  appro- 

Vol.  15—21 
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priate  funeral  expenses  in  case  of  death,  were  also  re- 
coverable by  a  parent 

"The  statute  above  set  out  has  added  to  the  common- 
law  remedy  of  a  parent  the  right  to  recover  all  the 
probable  pecuniary  loss  resulting  from  the  death  of  a 
child.  The  right  of  action  is  primarily  in  the  father, 
but  contingently  in  the  mother;  and,  whether  there 
be  a  guardian  or  not,  the  father,  or,  under  certain  con 
tingencies,  the  mother,  may  maintain  an  action  under 
the  above  section." 

In  the  case  of  Louisville,  etc.,  R.  R.  Co.  v.  Lohges,  6 
Ind.  App.  288,  this  court  held  that  it  could  not  be  as- 
sumed that  because  a  mother  brought  an  action  for  an 
injury  to  her  child,  she  had  brought  herself  with- 
in the  terms  of  section  266,  supra.  Or,  in  other  words, 
that  the  mere  bringing  of  the  action  was  not  sufficient 
to  entitle  her  to  recover,  unless  she  alleged  and  proved 
either  the  death  of  the  father,  his  desertion  of  his 
family,  or  his  imprisonment. 

The  only  allegation  of  fact  in  the  complaint,  tend- 
ing to  show  any  right  in  the  appellee  to  the  services 
of  the  injured  minor,  are,  "That  on  or  about  the  said 
date,  Joseph  Willoeby,  the  adopted  son  of  said  plain- 
tiff, then  about  thirteen  years  of  age,  was  upon  said 
North  New  Jersey  street,  between  North  and  Michi- 
gan streets,  and  desired  to  go  south  and  to  take  pass- 
age and  ride  in  one  of  said  defendant's  cars  as  a  pas- 
senger, to  a  point  on  said  defendant's  railway,  dis- 
tant from  where  he  then  and  there  was;  *  *  *  that 
by  reason  of  the  injuries  so  received  by  the  said 
Joseph  Willoeby,  *  *  *  he  has  been  rendered  for- 
ever incapable  of  performing  manual  labor,  or  earn- 
ing a  support  for  himself  or  for  this  plaintiff;  that  by 
reason  of  the  injuries  so  inflicted  upon  said  Joseph 
Willoeby,  as  aforesaid,  this  plaintiff  was  compelled  to 
expend,  and  did  lay  out  and  expend,  large  sums  of 
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money  in  caring  for  and  nursing  him,  the  said  Joseph 
Willoeby,  while  sick  and  suffering  by  reason  thereof, 
and  was  compelled  to  expend,  and  did  lay  out  and  ex- 
pend, large  sums  of  money  for  surgical  and  medical 
attendance,  and  will  hereafter  be  compelled  to  further 
lay  out  and  expend  large  sums  of  money  for  medical 
and  surgical  attendance,  in  relieving  and  in  attempt- 
ing to  cure  him  of  the  effects  of  said  injuries;  that  by 
reason  of  said  injuries  so  inflicted  upon  said  Joseph 
Willoeby,  as  aforesaid,  the  plaintiff  has  been  deprived 
of  the  value  of  the  services  of  said  Joseph  Willoeby, 
since  the  aforesaid  date  of  said  injuries,  and  will  be 
deprived  of  his  services  and  the  value  thereof  until  the 
said  Joseph  Willoeby  shall  attain  the  age  of  twenty- 
one  years." 

It  will  be  noted  that  there  is  no  direct  allegation  in 
the  complaint  that  the  plaintiff  had  "adopted"  said 
Joseph  Willoeby, the  question  being  whether  that  fact 
is  pleaded,  or  whether  it  appears  merely  by  way  of  re- 
cital or  inference.  The  pleader  evidently  took  it  for 
granted  that  it  was  unnecessary  to  allege  directly,  or 
prove  any  facts  that  would  show, that  the  plaintiff  had 
a  right  to  the  services  of  the  boy.  Of  course,  if  to  al- 
lege that  the  adopted  son  of  the  plaintiff  was  injured, 
is  to  be  considered  as  sufficient  in  law  to  show  that 
she  wras  entitled  to  his  services,  then  the  complaint  is 
probably  good,  for  the  facts  alleged  do  show  that  she 
was  deprived  of  his  services. 

The  counsel  for  appellee  seek  to  uphold  the  suf- 
ficiency of  the  complaint  upon  the  assumption  that, 
at  common-law, the  mother  has  a  right  to  recover  dam- 
ages for  the  loss  of  her  minor  child,  caused  by  the 
wrongful  act  of  another,  hence  the  demurrer  to  the 
complaint,  for  want  of  facts,  admitted  the  right  of  ap- 
pellee to  bring  such  an  action.  As  we  have  already 
stated,  no  such  right  exists  at  common-law,  and  it  is 
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granted  by  the  statute  only  upon  showing  that  certain 
facts  exist. 

In  the  case  of  Berry,  Adtnr.,  v.  Louisville,  etc.,  R.  R. 
Co.,  128  Ind.  484,  it  was  held,  in  an  action  brought  by 
a  guardian  of  a  minor,  to  recover  damages  for  the  al- 
leged negligent  killing  of  his  ward,  that  it  was  neces- 
sary to  allege  facts  showing  the  emancipation  of  the 
minor  by  his  parents.  There  are  no  such  allegations 
in  the  complaint  before  us,  showing  the  emancipation 
of  the  boy,  Joseph  Willoeby,  by  his  natural  parents. 

An  examination  of  the  evidence  discloses  an  utter 
lack  of  evidence  to  show  that  the  appellee  was  en- 
titled to  the  services  of  the  boy,  Joseph  Willoeby, 
which  would  entitle  her  to  recover  in  this  action. 

Other  questions,  concerning  the  exclusion  of  evi- 
dence offered,  and  as  to  the  amount  of  the  damages 
assessed,  are  urged;  but,  inasmuch  as  the  judgment 
must  be  reversed,  and  these  questions  may  not  arise 
again,  we  will  not  consider  or  decide  them. 

Judgment  reversed,  with  instructions  to  sustain 
the  appellant's  motion  for  a  new  trial,  with  leave  to 
appellee  to  amend  her  complaint. 

Filed  May  18,  1896. 


No.  1,369. 

Boyd  v.  Smith  et  al. 

-Appellate  Procedure.—  Bill  of  Exceptions. — Order-book  Entries. — 
A  bill  of  exceptions  filed  during  the  same  term  of  court  in  which 
the  rulings  complained  of  were  made,  will  be  presumed  to  have 
been  within  the  time  allowed  therefor,  when  the  order-book  entry 
is  silent  on  that  point. 

Trial.— Right  to  Open  and  Close. — The  burden  of  the  issue  and  the 
right  to  open  and  close  cannot  be  shifted,  after  the  issue  is  made 
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up  and  the  trial  commenced,  in  an  action  on  a  note  providing  for 
attorney's  fees,  the  only  answer  being  plea  of  payment,  by  an  offer 
of  defendant  that  if  plaintiff  should  recover  judgment,  he  should 
be  entitled  to  the  amount  of  attorney's  fees  demanded  in  the  com- 
plaint. 

From  the  Hancock  Circuit  Court 

M.  Marsh,  E.  Marsh  and  W.  W.  Cook,  for  appellant. 
R.  A.  Black,  J.  B.  Black  and  E.  B.  Pugh,  for  ap- 
pellees. 

Lotz,  J. — This  action  was  brought  by  the  appellant, 
against  the  appellees,  upon  a  promissory  note.  The 
note  provided  for  the  unconditional  payment  of  attor- 
ney's fees,  the  amount  thereof  not  being  specified 
therein.  The  complaint  averred  that  $30.00  would  be 
a  reasonable  fee  for  plaintiff's  attorneys,  and  de- 
manded judgment  in  the  sum  of  $300.00,  and  for  all 
proper  relief.  The  only  answer  filed  was  that  of  pay- 
ment. There  was  a  trial  by  jury,  and  a  verdict  in  favor 
of  the  appellees,  upon  which  judgment  was  rendered. 

One  of  the  assignments  of  error,  in  this  court,  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  One 
of  the  causes  for  a  new  trial  is  that  the  court  erred 
in  permitting  the  defendants  to  open  and  close  in  the 
trial  of  the  cause,  and  in  the  argument  thereof. 

The  appellees  insist  that  this  cause  is  not  properly 
saved  and  presented  by  the  record  before  us;  that  the 
bill  of  exceptions,  containing  the  court's  ruling  and 
reference  thereto,  was  not  filed  or  presented  to  the 
trial  judge  within  the  time  given.  There  is 
some  confusion  in  the  record.  It  appears,  from 
the  order-book  entries,  that,  after  the  issues 
had  been  closed,  the  defendants  filed  a  written 
offer  to  the  effect  that,  if  the  plaintiff  should  re- 
cover judgment  on  the  note,  he  should  be  entitled  to 
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recover  the  amount  of  attorney's  fees  demanded  in  the 
complaint,  to-wit,  $30.00,  and  orally  moved  for  leave 
to  open  and  close  the  case.  The  plaintiff  then  filed 
his  motion  to  open  the  issues;  and  that  he  be  per- 
mitted to  amend  his  complaint  by  increasing  his  de- 
mand for  attorney  fees.  This  motion  was  overruled, 
to  which  the  plaintiff  excepted,  and  twenty  days  were 
given  in  which  to  file  a  bill  of  exceptions.  The  court 
then  sustained  the  defendant's  motion  to  open  and 
close  the  evidence  and  argument  To  this  ruling  the 
plaintiff  excepted.  No  time  was  given  to  file  a  bill  of 
exceptions  to  this  ruling.  This  ruling  was  made  on 
the  25th  day  of  September,  1893,  and  subsequently, 
and  at  the  same  term  of  court,  to-wit,  on  the  16th  day 
of  October,  1893,  the  appellant  filed  his  bill  of  excep- 
tions No.  1.  This  bill  of  exceptions  contains  the  writ- 
ten offer.  And  it  is  stated  in  the  bill,  that  at  the  time 
the  offer  was  made,  and  at  the  time  the  court  ruled 
upon  the  motion,  permitting  the  defendants  to  open 
and  close,  the  jury  had  been  impaneled  and 
sworn  to  try  the  cause.  It  is  further  stated  that  at 
the  time  the  court  ruled,  permitting  the  defendants 
to  open  and  close,  the  plaintiff  excepted  thereto, 
and  thirty  days'  time  was  given  in  which  to  file  his  bill 
of  exceptions. 

The  appellees  insist  that  the  bill  was  not  filed 
within  the  time  given  by  the  court;  that  only  twenty 
days  were  given,  as  shown  by  the  order-book  entry, 
and  that  it  was  not  filed  until  twenty-one  days  after 
the  time  given;  and  that  the  recital  in  the  bill,  that 
thirty  days  were  given,  cannot  prevail  over  the  order- 
book  entry. 

It  will  be  seen,  however,  that  the  twenty-days'  time 
was  given  in  which  to  file  a  bill  on  the  overruling  of 
appellant's  motion  to  open  the  issues.  The  ruling  on 
the  motion  to  open  and  close  was  a  distinct  and  sep- 
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arate  ruling,  although  contained  in  the  same  entry, 
and  the  entry  is  silent  as  to  the  time  given  in  which 
to  file  a  bill  of  exceptions  in  reference  to  this  latter 
ruling. 

The  rule  is,  that  if  the  order-book  entry  is  silent  as 
to  the  time  given  in  which  to  file  a  bill  of  exceptions, 
and  the  bill  is  filed  during  the  same  term  of  the  court, 
the  presumption  is  that  time  to  reduce  the  exception 
to  writing  was  given  at  the  time  the  ruling  was  made 
and  exceptions  taken.  This  is  upon  the  principle 
that  what  is  done  during  the  term  is  presumed  to  have 
been  effectively  and  rightfully  done,  unless  the  con- 
trary affirmatively  appears.  Elliott  App.  Proced.,  sec- 
tion 804. 

It  is  also  the  rule,  that  fn  matters  which  can  only 
properly  be  brought  into  the  record  by  a  bill  of  excep- 
tions, if  there  be  a  discrepancy  or  contradiction  be- 
tween the  order-book  entries  and  the  recital  in  the 
bill,  the  bill  of  exceptions  will  govern,  for  it  imports 
absolute  verity.  Indiana,  etc.,  R.  TV.  Go.  v.  Adams,  112 
Ind.  302.  The  action  of  the  court  in  permitting  the 
appellees  to  open  and  close, is  a  matter  which  can  only 
properly  be  brought  into  the  record  by  a  bill  of  excep- 
tions. According  to  the  above  authorities,  the  bill  of 
exceptions  wras  properly  presented  and  filed  within 
the  time  allowed  by  the  court;  and  it  also  con- 
clusively appears  that  the  ruling  of  the  court,  in  per- 
mitting the  appellees  to  open  and  close,  was  made 
after  the  jury  had  been  impaneled  and  sworn  to 
try  the  cause,  and  after  the  trial  had  been  com- 
menced. 

Appellees'  counsel  further  insist  that  the  offer  and 
the  ruling  theron  are  not  properly  in  the  record,  be- 
cause they  are  copied  into  the  transcript  of  the  order- 
book  entries,  and  not  set  out  in  the  bill.  In  this,  coun- 
sel arp  mistaken.  The  record  shows  that  the  offer  and 
ruling  are  set  out  in  the  transcript  of  the  order-book 
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entries;  and  it  also  appears  that  the  offer,  motion,  and 
rulings  thereon  are  set  out  in  full  in  the  bill  of  excep- 
tions, and  the  bill  of  exceptions  is  properly  tran- 
scribed and  certified  to  this  court.  This  ruling  is 
properly  saved  and  properly  in  the  record. 

The  right  to  open  and  close  a  trial  is  a  very  im- 
portant privilege  to  a  litigant,  and  should  not  be  de- 
nied, unless  it  clearly  appears  that  all  of  the  demands 
of  his  complaint  are  undeniod.  The  party  upon  whom 
rests  the  burden  of  proof  under  the  issues  is  entitled 
to  open  and  close  the  case,  and  where  the  burden  of 
proof  rests  must  be  determined  from  the  issues  made 
by  the  pleadings.  II oilman  v.  Shanklin,  60  Ind.  424; 
Elliott  App.  Proced.,  section  671. 

The  offer  made  in  this  case  is  not  a  pleading  that 
went  to  the  formation  of  the  issues.  It  was  not  made 
until  after  the  trial  had  commenced.  The  burden 
could  not  then  be  changed  so  as  to  deprive  the  plain- 
tiff of  the  right  to  open  and  close.  Our  attention  is 
called  to  the  case  of  McCloskcy  v.  Davis,  Admr.,  8  Ind. 
App.  190.  The  result  in  that  case  was  unquestionably 
right.  If  there  is  a  conflict  in  the  reasoning  of  that 
case  and  the  result  in  this,  that  is  an  immaterial 
matter. 

An  agreement  to  pay  attorney's  fees  is  one  of  indem- 
nity. The  holder  of  the  note  can  recover  only  such 
damages  on  account  thereof  as  he  has  been  compelled 
to  pay  or  incur.  If  the  amount  of  the  attorney's  fee 
is  not  fixed  in  the  note,  the  burden  is  upon  the  plain- 
tiff to  prove  wrhat  the  same  is  reasonably  worth.  "The 
rule  is  that  unless  the  plaintiff  is  entitled  to  recover 
his  entire  demand  upon  the  pleadings  without  evi- 
dence, he  shall  be  entitled  to  open  and  close."  Stamps 
v.  Schoficld,  5  Ind.  App.  4. 

At  the  time  the  trial  commenced,  in  the  court  be- 
low, the  burden  of  proof  rested  upon  the  appellant, 
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under  the  issues  formed  by  the  pleadings.  He  was 
required  to  prove  the  reasonable  value  of  the  attor- 
ney's fee,  and  he  was  entitled  to  open  and  close.  This 
right  could  not  be  shifted  after  the  trial  commenced. 
The  right  to  open  and  close  is  not  a  discretionary  mat- 
ter with  the  trial  court,  under  the  practice  in  this 
State.  When  this  right  is  improperly  denied,  and  the 
ruling  thereon  is  properly  saved  and  presented  on  ap- 
peal, it  is  available  for  the  reversal  of  the  judgment. 
Elliott  App.  Proced.,  section  671. 

There  are  other  questions  in  the  record,  but  as  their 
decision  is  not  essential  to  a  final  determination  of  the 
controversy,  and  as  they  may  not  arise  on  another 
trial,  we  do  not  deem  it  necessary  to  consider  them. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  May  14, 1896. 


No.  1,658. 

Shick  v.  The  Citizens'  Enterprise  Company. 

Corporation. — Subscription  to  Capital  Stock. — In  subscribing  to  the 
capital  stock  of  an  existing  corporation,  it  is  not  necessary  for  the 
subscriber  to  sign  and  acknowledge  the  articles  of  association. 

Same. — Complaint. — Subscription  to  Capital  Stock. — Matter  of  De- 
fense.— In  an  action  on  a  subscription  to  the  capital  stock  of  an 
existing  corporation,  conditioned  to  be  valid  or  binding  on  the 
subscriber  only  in  case  a  certain  aggregate  amount  of  stock  was 
subscribed,  where  the  complaint  alleges  performance  of  this  con- 
dition, it  need  not  aver  that  the  subscriptions  were  made  in  good 
faith  by  solvent  parties  not  under  any  disabilities ;  the  fact  that 
any  of  the  subscriptions  were  not  so  made  being  a  matter  of  de- 
fense, to  be  specially  pleaded. 

Same. — Answer. —  Subscription  to  Capital  Stock.  —  Defense. —  An 
allegation  that  the  amount  of  stock  required  was  never  subscribed 
by  solvent  persons  in  good  faith  is  not  sufficient  as  a  defense  to  a 
complaint  alleging  that  it  was  subscribed,  but  is  a  mere  conclusion 
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where  the  answer  does  not  allege  that  a  single  subscription  was 
made  by  an  insolvent  person,  or  by  one  who  did  not  subscribe  in 
good  faith. 

Same. — Allegation  of  Corporate  Existence. — In  an  action  on  a  sub- 
scription to  the  capital  stock  of  an  existing  corporation,  it  is  not 
necessary  to  allege  facts  showing  a  legal  incorporation. 

Same. — Conditional  Subscriptions. — A  corporation  may  take  sub- 
scriptions to  its  capital  stock  conditioned  that  same  shall  be  valid 
and  binding  on  the  subscriber  only  in  the  event  a  certain  aggregate 
amount  is  subscribed. 

Same. — Pleading. — Corporate  Existence. — In  an  action  by  a  corpo- 
ration organized  under  the  manufacturers  and  miner's  act,  to  recover 
a  subscription  to  its  capital  stock,  made  in  advance  of  its  incorpo- 
ration, the  complaint  must  show  that  all  the  steps  necessary  to  cre- 
ate a  legal  corporation  under  such  act  have  been  taken. 

Same. —  False  Representations  of  Organizers  Of  —  In  an  action 
by  a  corporation,  on  a  subscription  to  its  capital  stock,  the 
fact  that  the  promoters  of  such  corporation,  prior  to  its  incorpora- 
tion, made  false  representations  as  to  the  purpose  of  the  organiza- 
tion, constitutes  no  defense. 

Same.— Subscription  to  Capital  Stock  in  Excess  of  Chartered  Capital. 
— The  mere  fact  that  the  promoters  of  a  corporation  secured  sub- 
scribers to  the  capital  stock  thereof  in  excess  of  the  amount  pre- 
scribed in  its  charter,  does  not  constitute  a  defense  to  an  action  by 
such  corporation  to  recover  on  a  preliminary  subscription  to  such 
capital  stock  in  the  absence  of  any  averment  that  such  excess  en- 
tered into  the  capital  stock  after  the  incorporation,  or  that  the 
subscription  sued  on  was  a  part  of  such  excess. 

Same. — Articles  of  Association. — Mention  of  Purposes  of  Corporation 
Not  Within  Purview  of  Statute. — The  mere  fact  that  the  articles  of 
association  mention  some  purposes  not  within  the  purview  of  the 
statute  under  which  the  corporation  is  organized,  does  not  vitiate 
the  organization. 

Pleading. — Demurrer  to  Answer. — It  is  not  material  error  to  sustain  a 
demurrer  to  paragraph  of  answer  if  all  defenses  admissible  under 
it  can  be  made  under  remaining  pleadings  which  are  sustained. 

Appellate  Procedure. — Assignment  of  Errors. — Sufficiency  Of— 
An  assignment  of  error  which  is  not  discussed  by  counsel  will 
be  considered  as  waived. 

Practice. — Plea  in  Abatement. — It  is  not  error  to  sustain  a  demurrer 
to  a  plea  in  abatement,  when  the  question  sought  to  be  raised  by  the 
plea  was  presented  by  an  answer  in  bar. 

From  the  Delaware  Circuit  Court. 
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J.  F.  Duckwall,  J.  N.  Templer  and  E.  R.  Templer, 
for  appellant. 

J.  W.  Ryan  and  W.  A.  Thompson,  for  appellee. 

Davis,  J. — The  errors  assigned  in  this  court  are: 

"First.  The  court  erred  in  overruling  appellant's 
demurrer  to  appellee's  complaint. 

"Second.  The  court  erred  in  sustaining  appellee's 
demurrer  to  appellant's  plea  in  abatement. 

"Third.  The  court  erred  in  sustaining  appellee's 
demurrers  to  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  and  twelfth  paragraphs, 
separately  and  severally,  of  appellant's  answer  to  the 
merits  herein  to  the  appellee's  complaint,  and  to  each 
of  them  separately. 

"Fourth.  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial." 

The  fourth  error  has  not  been  discussed,  and,  there- 
fore, will  be  considered  as  having  been  waived. 

There  wras  no  demurrer  to  the  complaint,  but  there 
wxas  a  separate  demurrer  to  each  paragraph  of  the 
complaint  No  error,  however,  has  been  assigned  on 
the  ruling  on  the  demurrer  to  either  paragraph  of  the 
complaint. 

Counsel  for  appellant  insist  that  the  circuit  court 
erred  in  overruling  "the  separate  demurrer  to  the  first 
paragraph  of  the  complaint/'  and  also  in  overruling 
the  "separate  demurrer  to  the  second  paragraph  of 
the  complaint," 

These  rulings,  as  we  have  before  observed,  which 
were  made  in  the  lowrer  court  by  Hon.  Leander  J. 
Monks,  now  one  of  the  judges  of  the  Supreme  Court, 
have  not  been  assigned  as  error  in  this  court.  It  is 
doubtful  wThether  any  question  is  presented  by  the 
first  error  assigned.  Giving  this  assignment  the  most 
liberal  construction,  it  must  fail,  if  either  paragraph 
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of  the  complaint  is  sufficient  Noe  v.  Roll,  134  Ind. 
115;  Houk  v.  Uicks,  11  Ind.  App.  190. 

The  action  is  based  on  the  following  instrument, 
executed  by  appellant: 

"The  undersigned,  each  for  himself,  subscribes  and 
agrees  to  take  and  pay  for  the  number  of  the  shares  of 
the  capital  stock  of  and  in  the  Citizens'  Enterprise 
Company,  of  Muncie,  Indiana,  in  the  number  and 
amount  set  opposite  to  his  or  her  name,  respectively, 
and  each  agrees,  and  promises,  to  pay  for  the  same, 
waiving  valuation  and  appraisement  laws,  in  install- 
ments, and  not  more  than  twenty-five  per  centum  of 
the  amount  of  bis  or  her  subscription,  in  intervals  of 
not  less  than  sixty  days,  as  shall  be  ordered  by  the 
board  of  directors  of  said  corporation.  None  of  such 
subscription  3hall,  in  any  event,  be  valid  or  binding 
upon  the  subscribers,  unless  the  full  amount  of  two 
hundred  thousand  dollars  shall  have  been  subscribed 
of  said  capital  stock.  Signed,  L.  S.  Shick,  forty  shares, 
one  thousand  dollars." 

The  theory  of  the  first  paragraph  of  the  complaint 
is  that  the  subscription  was  made  to  appellee,  then 
an  existing  corporation. 

The  only  condition  in  the  subscription  is  that  the 
subscription  shall  not  "be  valid  or  binding  upon  the 
subscriber,  unless  the  full  amount  of  two  hundred 
thousand  dollars  shall  have  been  subscribed." 

That  an  organized  corporation  may  take  such  con- 
ditional subscriptions  to  its  capital  stock,  is  well  set- 
tled.   Sections  1317  and  1322,  Thompson  Corp. 

It  is  properly  averred,  in  the  first  paragraph,  that 
before  demand  was  made  for  payment  from  appellant, 
of  his  subscription,  the  condition  had  been  performed, 
in  that  two  hundred  thousand  dollars  had  been  sub- 
scribed. It  is  also  alleged  that  the  board  of  directors 
of  the  corporation,  by  resolutions,  at  intervals,  duly 
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ordered  appellant  to  pay  in  in  installments  forty  per- 
centum  of  his  subscription,  in  pursuance  of  the  terms 
of  his  subscription,  and  that  he  failed  to  pay  any  part 
thereof. 

Counsel  for  appellant  insist  that  this  paragraph  is 
defective,  for  failure  to  allege  that  the  subscriptions 
to  the  amount  of  two  hundred  thousand  dollars  were 
made  in  good  faith  by  solvent  parties,  not  infants  or 
married  women.  Our  opinion  is  that  if  any  part  of 
the  subscriptions  was  made  by  insolvent  parties,  in- 
fants, or  married  women,  or  was  not  made  in  good 
faith,  such  fact  is  matter  of  defense.  "Courts  have  ad- 
mitted defenses  of  this  kind  sparingly  and  with  great 
caution."  Thompson  Corp.,  section  1238.  Such  de- 
fenses, when  available,  should  be  specially  pleaded, 
stating  particularly  wherein  and  by  whom  the  sub- 
scriptions were  not  made  in  good  faith,  or  were  made 
by  insolvent  parties,  infants  or  married  women. 

Coffin  v.  Ransdell,  Rec,  110  Ind.  417,  and  Holman  v. 
Sthte,  ex  rel.,  105  Ind.  569,  are  neither  in  point  on  the 
question  here  involved. 

In  an  action  by  a  corporation,  to  recover  upon  a 
subscription  to  its  stock,  it  is  not  necessary  to  aver 
every  step  taken  leading  up  to  and  constituting  its 
corporate  organization.  The  facts  necessary  to  show 
a  legal  organization  need  not  be  alleged.  State,  ex  rel., 
v.  Stout,  Aud.,  61  Ind.  143.  "It  is  not  necesfeary  to  set 
out  the  manner  of  the  organization  of  the  plaintiff,  or 
its  specific  objects."    Thompson  Corp,  section  1825. 

The  averment  that  the  subscription  was  made  to  the 
appellee  is  sufficient,  without  a  more  specific  aver- 
ment that  the  appellee  company  is  a  corporation,  and 
the  same  to  which  the  subscription  was  made.  Shearer 
v.  R.  S.  Peak  &  Co.,  9  Ind.  App.  282;  Lake  Erie,  etc., 
R.  W.  Co.  v.  Griffin,  8  Ind.  App.  47. 

The  point,  that  there  can  be  no  recovery  in  this  ac- 
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tion,  because  the  complaint  fails  to  show  that  appel- 
lant signed  the  articles  of  incorporation,  is  not  well 
taken,  as  to  the  first  paragraph  of  the  complaint.  It 
is  not  alleged  that  appellant  signed  the  articles  of  as- 
sociation. The  theory  of  the  first  paragraph  is  that 
appellee  wras  an  existing  corporation  wThen  appellant 
became  a  subscriber  to  its  capital  stock.  The  decision 
in  Coppage,  lice,  v.  Uutton,  124  Ind.  401,  is,  therefore, 
not  in  point  In  subscribing  to  the  capital  stock  of  an 
existing  corporation,  it  is  not  necessary  for  the  sub- 
scriber to  sign  and  acknowledge  the  articles  of  asso- 
ciation. See  Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind. 
6;  Butler  University  v.  Scoonover,  114  Ind.  381;  section 
1152,  Thompson  Corp. 

So  far  as  objection  has  been  made  to  the  first  para- 
graph of  the  complaint,  it  is  sufficient  We  are  not 
required  to  determine  the  sufficiency  of  the  second 
paragraph  of  the  complaint 

It  is  next  urged  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  appellant's  plea  in  abatement 
This  plea  is  addressed  to  the  entire  complaint,  and  is 
a  mere  denial  of  the  corporate  existence  of  appellee, 
without  pleading  any  facts,  which,  if  true  would  sup- 
port such  contention.  Assuming  that  the  denial  of 
the  corporate  existence  of  appellee  is  a  good  plea  of 
abatement,  without  pleading  any  facts  to  support 
such  contention,  the  demurrer  thereto  wTas  correctly 
sustained,  unless  the  plea  was  applicable  and  suf- 
ficient as  to  both  paragraphs.  Waiving  the  question  of 
the  sufficiency  of  the  plea  in  abatement,  as  to  the  first 
paragraph  of  the  complaint,  we  will  consider  its  suf- 
ficiency as  applicable  to  the  second  paragraph.  The 
theory  of  the  second  paragraph  of  the  complaint  is 
that  the  subscription  was  a  preliminary  one, 
made  in  advance  of  the  incorporation;  and  the  facts 
therein  alleged  show  that  all  the  steps  necessary  to 
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create  a  corporation  under  the  provisions  of  the 
Manufacturers'  and  Mining  Act,  were  afterwards 
taken.    Sections  5051  and  5052,  R.  S.  1894. 

In  order  to  recover  on  the  second  paragraph  of  the 
complaint,  it  wTas  incumbent  on  appellee  to  prove  all 
the  essential  facts  therein  alleged,  necessary  to  create 
the  corporation. 

The  mere  fact  that  the  articles  of  association  men- 
tion some  purposes  not  within  the  purview  of  the 
statute,  does  not  vitiate  the  organization.  Section 
229,  Thompson  Corp.;  Cravens  v.  Eagle  Cotton  Mills  Co., 
supra.  Some  of  the  purposes  of  the  organization,  al- 
leged in  the  second  paragraph  of  the  complaint  as  be- 
ing in  the  articles  of  association,  are  wTithin  the  pro- 
visions of  section  5051,  supra,  of  the  Manufacturers' 
and  Mining  Act.  The  point,  that  the  objects  of  the 
corporation  are  so  indefinitely  stated  that  the  sup- 
posed corporation  can  have  no  legal  existence,  is  not 
well  taken. 

It  sufficiently  appears,  from  the  allegations  in  the 
complaint,  that  the  articles  of  association  provided 
for  nine  directors,  who  are  therein  named  as  such  di- 
rectors for  the  first  vear. 

We  have  not  referred  to  all  the  facts  alleged  in  the 
second  paragraph  of  the  complaint,  but,  suffice  it  to 
say,  before  appellee  could  recover  on  this  paragraph, 
the  burden  was  upon  appellee  to  prove  its  corporate 
existence,  as  therein  alleged.  In  other  words,  in  an 
action  on  a  preliminary  subscription,  the  complaint 
must  show  that  all  the  steps  necessary  to  create  a 
legal  corporation  have  been  taken.  The  issue  as  to 
whether  appellee  was  a  corporation,  was  tendered  by 
the  second  paragraph  of  the  complaint.  Assuming 
the  law  to  be  that,  ordinarily,  the  corporate  existence 
of  a  plaintiff  in  an  action  can  only  be  questioned  by 
plea  in  abatement,  the  general  rule  has  no  applica- 
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tion  where  the  burden  is  on  the  plaintiff  to  prove  that 
all  the  steps  necessary  to  create  a  legal  corporation 
have  been  taken.  The  plea  in  abatement  only  denies 
the  corporate  existence  of  appellee.  It  tenders  no  de- 
fense, raises  no  other  question.  As  we  have  before 
observed,  the  plea  in  abatement  was  not  addressed 
solely  to  the  second  paragraph  of  the  complaint. 
Neither  is,  nor  could  there  be,  any  error  assigned  in 
this  court  on  the  refusal  of  the  trial  court  to  sustain 
the  demurrer  to  the  plea  in  abatement  back  to  the  sec- 
ond paragraph  of  the  complaint.  Indiana,  etc.,  R.  W. 
Co.  v.  Foster,  107  Ind.  430  ;  Stockwell  v.  State,  ex  rel., 
101  Ind.  1-16;  Hunter  v.  Fitzmaurice,  102  Ind.  449; 
Peters  v.  Banta,  120  Ind.  416,  428. 

As  it  is  conceded  that  appellee  could  only  recover 
on  the  second  paragraph  of  the  complaint  by  proving, 
among  other  material  allegations,  its  corporate  exist- 
ence, and,  moreover,  as  the  record  in  the  case  shows 
that  the  question  sought  to  be  raised  by  plea  in  abate- 
ment was  presented  by  an  answer  in  bar,  we  fail  to 
see  wherein  appellant  has  been  harmed  by  sustaining 
the  demurrer  to  his  plea  in  abatement 

This  brings  us  to  the  third  error  assigned. 

The  first  and  eleventh  paragraphs  of  the  answer  are 
as  follows: 

"1.  Comes  now  the  defendant,  and,  for  answer  to 
the  first  and  second  paragraphs  of  plaintiff's  com- 
plaint herein,  says  that  the  supposed  subscription 
sued  on  in  the  said  paragraphs  of  the  complaint,  was 
executed  by  the  defendant  before  the  attempted  in- 
corporation of  said  Citizens'  Enterprise  Company,  and 
before  any  incorporation  of  said  company;  that  said 
company  is  not  now,  and  was  not  at  the  time  said 
cause  was  commenced,  and  never  has  been,  a  duly  and 
lawfully  authorized  incorporation,  under  the  laws  of 
the  State  of  Indiana,  or  elsewhere. 
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"11.  And  for  a  further  and  11th  paragraph  of  an- 
swer to  the  first  and  second  paragraphs  of  plaintiff's 
complaint,  and  each  paragraph  separately,  the  de- 
fendant avers  that  the  pretended  subscription  by  him 
made,  as  alleged  in  said  complaint  and  both  para- 
graphs thereof,  was  made,  and  ever  since  has  re- 
mained, and  now  is,  without  any  consideration  what- 
ever." The  sufficiency  of  neither  of  these  paragraphs 
is  questioned  in  this  court. 

Judge  Marsh,  who  succeeded  Judge  Monks,  over- 
ruled appellee's  demurrer  to  the  foregoing  paragraphs 
of  appellant's  answer,  and  sustained  the  demurrer  to 
the  other  paragraphs  of  answer. 

All  the  defenses  admissible  under  the  paragraphs 
to  which  demurrers  were  sustained,  were  admissible 
under  the  first  and  eleventh  paragraphs  of  answers  to 
which  demurrers  were  overruled. 

The  substance  of  the  second,  third,  and  fourth  para- 
graphs of  appellant's  answer  to  both  paragraphs  of 
the  complaint,  is  that  $200,000  never  was  subscribed 
to  appellee's  capital  stock  by  solvent  persons,  in  good 
faith,  but  the  fact  that  $200,000  was  subscribed  to  the 
capital  stock,  as  alleged  in  the  first  paragraph  of  the 
complaint,  is  not  controverted  nor  denied,  and  it  is  not 
alleged  that  a  single  subscription  was  made  by  an  in- 
solvent person,  nor  that  any  subscriber  to  the  capital 
stock  did  not  subscribe  to  the  same  in  good  faith. 
Conclusions  only  are  stated.  Facts  are  not  pleaded. 
If  any  of  the  subscribers  of  the  $200,000  subscription 
were  insolvent,  or  if  any  subscriptions  were  not  made 
in  good  faith,  if  sufficient  to  constitute  a  defense, 
should  have  been  specially  pleaded. 

The  fifth,  eighth,  and  tenth  paragraphs  of  the  an- 
swer to  both  paragraphs  of  the  complaint,  allege,  in 
substance,  that  appellant's  subscription  was  taken 
Vol.  15—22 


338        APPELLATE  COURT  OF  INDIANA,      % 

Shick  v.  The  Citizens'  Enterprise  Company. 

preliminary  to  the  organization  of  appellee,  by  the 
promoters  and  agents  of  appellee  falsely  and  fraudu- 
lently misrepresenting  the  purpose  of  the  corporation 
to  be  formed.  The  alleged  false  representation  did 
not  relate  to  any  existing  fact.  They  were  in  refer- 
ence to  the  objects  and  purposes  of  the  proposed  or- 
ganization. If  the  representation  was  such  as  a  pre- 
liminary subscriber  had  any  right  to  rely  on,  the  facts 
alleged  in  relation  thereto  did  not,  in  any  event,  con- 
stitute a  defense  to  the  first  paragraph  of  the  com- 
plaint According  to  the  averments  in  this  answer, 
no  corporation  was  in  existence  when  appellant 
signed  the  instrument  sued  on.  Appellee  could  not, 
prior  to  its  incorporation,  make  false  and  fraudulent 
representation  through  agents,  or  otherwise,  as  to  the 
purpose  of  the  organization.  Fox  v.  Allensville,  etc.. 
Tump.  Co.,  46  Ind.  31 ;  sections  1137,  1393,  1431,  1432, 
1438,  Thompson  Corp. 

Counsel  for  appellant  concede  that  no  reversible 
error  was  committed  by  the  court  in  sustaining  the 
demurrer  to  the  sixth  paragraph  of  the  answer,  and, 
therefore,  we  are  not  required  to  consider  its  suf- 
ficiency. 

The  seventh,  ninth,  and  twelfth  paragraphs  of  an- 
swer are  insufficient,  because  the  mere  fact  that  the 
promoters  of  appellee,  before  the  incorporation,  se- 
cured subscriptions  to  the  capital  stock  beyond  the 
prescribed  amount,  does  not  constitute  a  defense  in 
behalf  of  appellant  in  an  action  to  collect  its  subscrip- 
tion.   Beach  Private  Corp.,  section  521. 

There  is  no  averment,  in  either  of  these  paragraphs, 
that  the  alleged  excess  of  subscriptions  to  the  capital 
stock,  or  any  of  it,  entered  into  the  capital  stock  of 
appellee,  when  organized,  or  that  appellant's  subscrip- 
tion was  any  part  of  such  alleged  excess.  In  the  next 
place,  it  is  not  alleged,  in  any  of  these  paragraphs, 
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that  appellant's  subscription  was  not  included  in  and 
necessaxy  to  the  organization  of  appellee  with  a  cap- 
ital stock  of  $200,000.  It  may  be  conceded  that  a 
subscription  to  an  organized  corporation,  in  excess  of 
chartered  capital,  cannot  be  enforced.  Where  the 
stock  in  a  corporation  has  all  been  taken,  no  more  can 
be  issued,  but  the  fact  that  the  promoters  of  a  cor- 
poration secured  subscriptions  to  the  capital  stock, 
beyond  the  prescribed  amount,  is  not  conclusive  that 
all  the  subscriptions  were  afterwards  accepted  by  the 
corporation.  Some  may  have  withdrawn  their  sub- 
scriptions. Others  may  have  been  cancelled.  For  the 
distinction  between  subscriptions  made  prior  to  incor- 
poration, and  subscriptions  made  after  incorporation, 
see  sections  63  and  64,  Beach  Private  Corp.;  sections 
1170, 1171,  Thompson  Corp.  The  different  paragraphs 
of  answer  are  pleaded  in  bar  of  the  cause  of  action  al- 
leged in  both  paragraphs  of  the  complaint 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Lotz,  J.,  did  not  participate. 

Filed  May  14,  1896. 


No.  1,672. 

Prudential  Insurance  Co.  v.  Meyers. 

Contract. —  Recovery. —  Condition  Precedent.  — Insurance  Agent. — 
Where  a  contract  between  an  insurance  company  and  its  agent 
provided  that  suit  should  not  be  instituted  in  relation  to  the  em- 
ployment as  agent,  until  ten  days  after  service  of  notice  on  the 
president  or  secretary  of  the  company,  of  a  written  statement  of 
particulars  and  amount  of  any  claim  against  the  company,  nor 
after  six  months  from  the  date  of  the  official  transfer  of  the  busi- 
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ness  obtained  by  the  agent  for  the  company,  it  is  a  condition  prece- 
dent to  recovery,  and  must  be  substantially  complied  with  before 
suit  is  instituted. 

From  the  Vanderburgh  Superior  Court. 

J.  E.  Williamson,  for  appellant. 

W.  F.  Parrett  and  W.  Blakey,  for  appellee. 

Reinhard,  J. — The  appellee  was  employed  by  the 
appellant,  as  an  agent  to  solicit  life  insurance.  This 
action  was  brought  by  appellee,  before  a  justice  of  the 
peace,  to  recover  what  is  denominated  special  salary. 
In  the  justice's  court  the  appellee  recovered  |68.17. 
The  cause  was  appealed  to'  the  superior  court,  where  a 
jury  trial  was  had,  and  a  verdict  returned  for  $53.17, 
for  which  judgment  was  rendered. 

The  contract  declared  upon  provides  that  the  agent 
shall  receive,  as  his  salary,  15  per  cent  of  the  amount 
of  the  collections  each  week,  and  a  "special  salary  of 
fifteen  times  the  net  increase  of  his  collectible  weekly 
debit."  The  contract  further  provides  that  the  agent 
shall  not  be  entitled  to  any  special  salary  until  all 
the  conditions  and  agreements  contained  in  the  con- 
tract have  been  fully  complied  with. 

One  of  the  conditions  of  the  contract  is  that  "no  suit 
at  law  or  in  equity,  relating  to  my  (the  agent's)  em- 
ployment as  agent,  shall  be  maintainable  until  ten 
days  shall  have  expired  after  service  on  the  president 
or  secretary  of  the  company,  of  a  written  statement  of 
particulars  and  amount  of  my  claim  against  the  com- 
pany, nor  after  six  months  from  the  date  of  the  of- 
ficial transfer  of  the  business  obtained  by  me  for  the 
company,  any  statute  to  the  contrary  notwith- 
standing." 

This  is  a  condition  precedent  to  recovery,  and  must 
be  substantially  complied  with  before  suit  is  insti- 
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tuted.  Protection  Ins.  Co.  v.  Pherson,  5  Ind.  417; 
Byrne  v.  Rising  Sun  Ins.  Co.,  20  Ind.  103;  Peoria, 
etc.,  Ins.  Co.  v.  Walser,  22  Ind.  73(84);  Home  Ins.  Co. 
v.  Duke,  43  Ind.  418  (422);  Johnson  v.  Pcenixlns.  Co., 
112  Mass.  49  (52);  Bliss  Insurance,  section  257;  May 
Insurance,  section  466. 

The  case  of  Better  v.  Prudential  Ins.  Co.,  11  N.  Y. 
Supp.  70,  is  precisely  in  point.  It  was  there  held  that 
where  such  a  condition  was  contained  in  the  contract, 
in  the  absence  of  fraud,  it  was  a  reasonable  condition, 
and  must  be  complied  with  before  suit  could  be  main- 
tained. 

The  case  before  us,  it  is  not  alleged,  in  the  com- 
plaint, that  the  appellant's  president  or  secretary  had 
been  served  with  such  a  statement  of  particulars  and 
amount  of  appellee's  claim,  as  the  contract  requires. 
The  insufficiency  of  the  complaint  is  assigned  as  error. 
But,  as  the  cause  originated  before  a  justice  of  the 
peace,  it  may  not  have  been  necessary  to  plead  the 
performance  of  the  condition,  or,  in  a  general  way, 
the  performance  of  all  conditions,  as  required  in  cases 
originating  in  the  circuit  or  superior  court.  As  to 
that,  however,  we  decide  nothing,  as  the  complaint 
may  be  amended,  on  a  future  trial,  so  as  to  conform 
to  this  requirement  if  necessary. 

We  are  asked  to  reverse  the  judgment  on  account 
of  the  insufficiency  of  the  evidence.  It  is  insisted  that 
there  is  a  failure  of  proof  upon  the  subject  of  the  ser- 
vice of  a  statement  of  particulars  and  amount  of  ap- 
pellee's claim  against  appellant,  upon  the  president  or 
secretary  of  the  company.    % 

We  are  constrained  to  hold  that  there  is  a  total  lack 
of  evidence  that  anv  itemized  statement,  of  the  nature 
of  that  required,  was  ever  served  upon,  or  mailed  to 
the  officers  named,  or  either  of  them,  or  the  home  of- 
fice of  the  company.    There  is  some  testimony  of  such 
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a  statement  having  been  prepared,  but  it  is  not  shown 
by  any  legitimate  evidence  that  it  was  forwarded  to 
the  company  or  the  officers,  within  the  required  time. 

The  evidence,*  therefore,  fails  upon  a  material  point, 
and  the  appellant  was  entitled  to  a  new  trial. 

It  is  also  very  questionable  whether,  under  the  un- 
disputed evidence,  the  appellee  was  entitled  to  recover 
anything,  conceding  that  the  condition  referred  to 
had  been  complied  with.  But  as  there  must  be  a  new 
trial,  in  any  event,  we  need  not  go  into  the  evidence 
further. 

Judgment  reversed. 

Filed  May  15,  1896. 


No.  1,690. 

Supreme  Council  op  the  Catholic  Benevolent 

Legion  et  al.  v.  Boyle. 

Pleading. — Joint  Answer. — Demurrer. — An  answer  pleaded  jointly 
as  to  several  parties  must  be  good  as  to  all,  or  a  demurrer  to  it  is 
properly  sustained. 

Same. — Complaint. — Appeal  Bond. — The  execution  of  an  appeal  bond 
by  the  sureties  is  not  sufficiently  alleged  by  a  complaint  avering  the 
execution  of  the  bond  by  the  principal  defendant,  and  that  the  ap- 
peal was  perfected. 

Appellate  Procedure. — Assignment  of  Errors. — A  joint  assign- 
ment of  errors  must  be  good  as  to  all  of  the  parties  joining  therein, 
or  it  cannot  be  maintained. 

Appeal  Bond. — Statute  Construed. — A  judgment  defendant  is  not 
liable  on  an  appeal  bond  where  such  bond  was  not  signed  by  such 
defendant,  but  was  signed  by  sureties.  "Where  a  bond  is  complete 
in  all  its  parts,  valid  and  sufficient  upon  its  face  to  accomplish  the 
purpose  for  which  it  was  intended,  there  is  nothing  in  it  upon 
wThich  the  curative  statute,  section  1235,  R.  S.  1894  (section  1221,  R. 
S.  1881),  can  operate. 

Same. — An  appeal  bond  showing  that  it  was  executed  for  a  term- 
time  appeal  is  not  enforcible  when  such  appeal  is  abandoned  by 
failure  to  file  the  transcript  within  the  time  required  by  law, 
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Same. — The  defendant  against  whom  is  rendered  a  judgment  ap- 
pealed from,is  not  liable  on  an  appeal  bond  which  he  did  not  exe- 
cute, although  liable  upon  the  judgment  appealed  from. 

Collateral  Attack. — Judgment — Appeal  Bond. — The  liability  of 
a  defendant  against  whom  judgment  is  rendered  cannot  be  con- 
tested  in  this  court  in  an  action  on  the  appeal  bond. 

Summons. — Service. — Sufficiency  Of. — Service  on  the  president,  secre- 
tary and  treasurer  of  a  council  of  a  benefit  society,  when  no  other 
or  higher  officers  thereof  can  be  found  in  the  county,  is  sufficient 
to  give  jurisdiction  over  the  supreme  lodge. 

From  the  Allen  Circuit  Court. 
Breen  &  Morris,  for  appellants. 

W.  Leonard,  E.  Leonard,  H.  Colerick  and  J.  E.  K. 
France,  for  appellee. 

Gavin,  C.  J. — Appellee  recovered  judgment  against 
appellants  upon  an  appeal  bond; 

It  is  averred,  in  the  complaint,  that  the  Supreme 
Council  of  the  Catholic  Benevolent  Legion,  was  a  fra- 
ternal organization,  incorporated  under  the  laws  of 
New  York,  with  branch  or  subordinate  councils  in 
various  places ;  that  in  1886,  St,  Julien  Council  No.  89 
was  established  at  Ft.  Wayne,  Indiana,  and  of  this 
council  one  William  Boyle  became  a  member,  and  was 
thereby  entitled  to  have  $2,000.00  benefit  paid,  upon 
his  death,  to  the  appellee,  his  widow;  that  said  Wil- 
liam Boyle  died  in  1891,  and  suit  was  commenced 
upon  the  beneficiary  certificate,  and  judgment  recov- 
ered thereon  by  appellee,  in  the  Allen  superior  court, 
from  which  the  cause  was  appealed  to  this  court,  and 
here  affirmed  (Supreme  Council,  etc.,  v.  Boyle,  10  Ind. 
App.  301);  that  the  bond  sued  on  was  executed  by  the 
principal  defendant  as  the  appeal  bond  therein,  and 
that  the  judgment  is  wholly  due  and  unpaid. 

Process  was  issued  to  Allen  county  for  the  Supreme 
Council,  and  returned  served  "by  reading  to  John 
Daily,  who  is  the  president,  and  Owen  Barry,  who  is 
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the  secretary,  and  Joseph  J.  Besson,  who  is  the  treas- 
urer, of  the  St.  Julien  Council  No.  89,  who  are  the 
agents  of  the  defendants,  the  Supreme  Council  Cath- 
olic Benevolent  Legion,  no  other  or  higher  officer  of 
said  Supreme  Council  of  the  Catholic  Benevolent 
Legion  found  in  my  county  whereon  to  serve  this 
writ/'  This  service  was  sufficient  to  give  the  court 
jurisdiction  of  the  person  of  the  Supreme  lodge.  Su- 
preme Council,  etc.,  v.  Boyle,  supra;  W.  U.  Tel.  Co.  v. 
Lindley,  62  Ind.  371;  Evansville,  etc.,  R.  R.  Co.  v.  Spell- 
bring,  1  Ind.  A  pp.  167. 

.  All  of  the  appellants  joined  in  a  plea  in  abatement, 
and  all  unite  here  in  assigning  as  error  the  court's 
action  in  sustaining  a  demurrer  to  the  plea,  which 
sets  up  that  all  the  defendants,  save  the  Supreme 
lodge,  were  residents  of  Newton  county,  Indiana. 

The  appellants  insist  that,  under  section  314,  R.  S. 
1894  (section  312,  Horner's  R.  S.),  a  personal  action 
against  several  defendants  must  be  brought  in  the 
county  wfrere  one  of  them  resides,  and  rely  upon  Mc- 
Cauley  v.  Murdoch,  97  Ind.  229,  as  conclusive.  They 
very  earnestly  urged  the  overruling  of  Lindley  v. 
Kreglo,  121  Ind.  176,  which  decides  that  where  the 
court  obtains  jurisdiction  over  one  defendant,  in  such 
actions,  process  may  issue  to  other  defendants,  resi- 
dent in  every  county  in  the  State.  In  the  view  we  take 
of  the  answer,  we  need  not  determine  this  question. 
An  answer  pleaded  jointly  by  several,  must  be  good  as 
to  all,  or  a  demurrer  to  it  is  properly  sustained.  Ward 
v.  Bennett,  20  Ind.  440;  Black  v.  Richards,  95  Ind.  184. 
So,  also,  a  joint  assignment  of  error  must  be  good  as 
to  all,  or  it  is  not  maintained.  Hubbard  v.  Bell,  4  Ind. 
App.  180;  Carr  v.  Carr,  137  Ind.  232.  As  to  the  Su- 
preme Council,  this  plea  was  clearly  bad.  Be- 
ing joint,  it  was,  therefore,  bad  as  to  all.  There  was, 
therefore,  no  error  in  sustaining  the  demurrer  to  this 
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plea.  Even  had  the  answers  been  several,  the  assign- 
ment of  error  being  joint,  it  would  not,  under  the  au- 
thorities, avail. 

Upon  no  sound  principle  of  law  can  we  declare  that 
one  who  does  not  sign  the  bond  can  be  held  liable 
thereon.  The  bond  shows  upon  its  face,  that  the  Su- 
preme Council  is  not  a  party  to  it.  It  does  not  purport 
to  be  executed  by  the  Supreme  Council.  There  is  noth- 
ing in  it  to  indicate  that  itwras  intended  to  be  executed 
by  the  Supreme  Council.  "The  execution  of  an  instru- 
ment is  the  subscribing  and  delivering  it,  with  or 
without  seal."  K.  S.  1894,  section  455;  Wild  Cat  Branch 
v.  Bally  45  Ind.  213;  Scheid  v.  Leibschultz,  51  Ind.  38. 

The  counsel  for  appellee  invoke  the  aid  of  a  curative 
statute,  section  1235, 11.  S.  1894  (section  1221  Horner's 
R.  S.),  which  provides  that  no  such  bond  "shall  be 
void  for  want  of  form  or  substance  or  recital  or  con- 
dition, nor  the  principal  or  surety  be  discharged;  but 
the  principal  and  surety  shall  be  bound  by  such  bond, 
recognizance,  or  written  undertaking,  to  the  full  ex- 
tent contemplated  by  the  law  requiring  the  same,  and 
the  sureties  to  the  amount  specified  in  the  bond  or 
recognizance."  It  is  further  provided  therein,  that  in 
actions  "on  a  defective  bond,"  the  defect  may  be  sug- 
gested in  the  complaint,  and  recovery  had  thereon  to 
the  same  extent  as  if  it  "were  perfect  in  all  respects." 
They  are  defects  that  are  to  be  cured  by  the  statute. 
Where  a  bond  is  complete  in  all  its  parts,  valid  and 
sufficient  upon  its  face  to  accomplish  the  purpose  for 
which  the  bond  was  intended,  there  is  noth- 
ing upon  which  this  statute  can  operate.  Hart  v. 
State,  120  Ind.  83.  That  the  bond  in  question  was 
complete  and  sufficient,  without  the  execution  by 
the  Supreme  Council,  cannot  be  successfully  contro- 
verted. Thorn  v.  Savage ,  1  Blackf.  52;  Railsbaek  v. 
Gtrve,  58  Ind.  72;  HinMe  v.  Holmes,  85  Ind.  405;  Keene 
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v.  Deardon,  8  East.  298;  Johnson  v.  Johnson,  31  Ohio  St. 
131.  None  of  these  authorities,  most  of  which  have 
been  relied  upon  by  appellee,  decides  that  the  judg- 
ment defendant  is  bound  by  the  bond  which  he  does 
not  execute.  All  that  they  decide  is  that  the  bond 
is  sufficient  without  being  executed  by  the  judg- 
ment defendant.  It  is  true,  there  seem  to  be  some 
States  in  which  it  is  held  that  the  defendants  must 
themselves  sign  the  bond,  but  it  is  not  so  in  Indiana. 
No  case  has  been  cited  by  appellee  which  would  au- 
thorize us  to  hold  the  Supreme  Council  liable  upon  this 
bond.  It  is  true,  that  the  Council  is  liable  upon  the 
judgment,  but  this  is  not  a  suit  upon  the  judgment 
It  is  a  suit  upon  the  bond,  a  collateral  contract  by 
which  the  dther  appellants  became  bound,  but  not 
the  Council. 

Upon  the  trial,  it  was  not  proper  for  the  appellants 
to  prove  that  the  deceased,  whose  life  was  insured, 
was  not  really  dead,  as  appellee  knew  at  the  time  of 
the  former  trial.  That  question  was  fully  involved  in 
the  suit  upon  the  certificate.  So  long  as  that  judg- 
ment, rendered  by  a  court  properly  invested  with  ju- 
risdiction over  the  person  of  the  defendant  and  the 
subject-matter  of  the  action,  stands  unmodified,  unre- 
versed, and  untouched  by  the  hands  of  a  court  of 
equity,  its  validity  cannot  be  attacked  in  this  proceed- 
ing. For  whatever  relief  the  parties  may  be  entitled 
to  demand  upon  such  an  anomalous  condition  of  af- 
fairs, they  must  appeal  to  a  court  of  equity  by  a  direct 
attack    upon    the    judgment.  Weiss     v.     Gueri- 

neau,  101)  Ind.  438;  Cavanaugh  v.  Smith,  84 
Ind.  380;  Wiley  v.  Pavey,  61  Ind.  457;  Gaylord 
v.  City  of  Lafaijette,  115  Ind.  423;  Cicero  Tp.  v. 
Pickens,  122  Ind.  260;  Harmon  v.  Moore,  112  Ind. 
221;  Krcdl  v.  Libbey,  53  Wis.  202,  10  N.  W.  SSG, 
would  seem  to  place  the  sureties  on  the  appeal  bond 
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in  a  position  even  worse  than  that  occupied  by  the 
judgment  defendant.  We  are  not  required  to,  and  do 
not,  go  so  far.  Were  there  any  claim  by  the  sureties, 
of  collusion  or  fraud  by  the  appellee  and  the  Supreme 
Council  jointly,  another  question  would  be  presented. 

Although  contrary  to  our  first  and  present  im- 
pressions, were  the  question  an  open  one,  we  are  con- 
strained, by  the  decision  in  Fee  v.  State,  ex  rel.,  74  Ind. 
66,  to  hold  that  the  execution  of  the  bond  by  the 
sureties  is  not  sufficiently  alleged.  This  is  a  defect, 
not  of  form,  but  of  substance. 

Counsel  for  appellee  depend  upon  sections  348  and 
670,  R.  S.  1894,  and  assert  that  the  merits  of  the  case 
have  been  rightly  determined. 

The  Supreme  Court  has  many  times  declared  that 
it  would  not  look  into  the  evidence  to  determine 
whether  or  not  an  error  in  overruling  a  demurrer  to  a 
bad  complaint  was  harmful.  Ryan  v.  Hurley,  119  Ind. 
115 ;  Culver,  Admx. ,  v.  Yundt,  112  Ind.  401 ;  Belt,  etc. ,  R. 
W.  Co.  v.  Mann,  107  Ind.  89;  Pennsylvania  Co.  v. 
Marion,  104  Ind.  239;  Pennsylvania  Co.  v.  Poor,  103 
Ind.  553;  Johnson  v.  Breedlove,  Admr.,  72  Ind.  368; 
Friddle  v.  Crane,  68  Ind.  583. 

It  is  urged  by  counsel  that,  in  the  later  case  of  Miller 
v.  Bottenberg,  144  Ind.  312,  that  court  has  indicated 
a  willingness  to  follow  the  views  expressed 
by  Judge  Lotz,  in  Lake  Shore,  etc.,  R.  W.  Co.  v.  Kurtz, 
10  Ind.  App.  60,  and  to  give  full  effect  to  the  pro- 
visions of  these  statutes,  and  to  disregard  any  error 
in  overruling  a  demurrer,  if  it  could  really  say,  from 
the  whole  record,  including  therein  the  evidence,  that 
the  cause  has  been  fairly  tried  and  determined  upon 
its  merits.  Even  the  application  of  the  most  liberal 
rule,  however,  would  not  suffice  to  avoid  disaster  to 
appellee  in  this  court,  because,  under  the  recent  case 
of  McKinney  v.  Hart  man,  143  Ind.  224,  her  complaint 
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was  not  sustained  by  the  evidence.  The  complaint 
avers  the  recovery  of  the  judgment  in  the  trial  court, 
the  prayer  for  appeal,  the  execution  of  the  bond  sued 
on  by  the  principal  defendant,  and  that  "said  appeal 
was  perfected  by  said  company  in  the  Appellate 
Court,"  where  it  was  fully  decided  and  the  judgment 
affirmed. 

To  the  complaint  a  general  denial  was  filed.  The 
evidence  shows  this  bond  executed  for  a  term-time  ap- 
peal. By  section  650,  R.  S.  1894,  to  perfect  a  term- 
time  appeal,  the  transcript  must  be  filed  in  the  office 
of  the  clerk  of  the  Supreme  Court  within  60  days 
after  filing  the  bond.  The  proper  filing  of  the  bond 
operates  to  stay  proceedings  on  the  judgment.  This 
term-time  appeal  was  not,  in  fact,  perfected,  but  was 
abandoned,  the  transcript  not  being  filed  with  the 
clerk  within  the  60  days.  By  section  651,  therefore, 
appellee  was  entitled  to  execution  after  that  time, 
had  she  procured  a  certificate  of  the  clerk,  showing 
the  failure  to  file  the  record  in  time.  The  case,  upon 
its  merits,  is  directly  within  the  McKinney  case, 
which  has  been  followed  by  this  court  in  Midland  ft. 
W.  Co.  v.  Holloran,  14  Ind.  App.  392. 

Under  the  holding  of  the  Supreme  Court,  there  was 
no  right  of  recovery  upon  the  breach  of  the  bond  al- 
leged, viz.:  failure  to  pay  the  judgment  affirmed 
against  it  on  that  appeal.  Whether  appellee  acquired 
any  substantial  rights  under  the  bond,  if  she  were 
pursuing  the  parties  for  its  breach,  by  reason  of  the 
failure  to  duly  prosecute  the  appeal,  we  are  not  called 
upon  to  determine,  but  it  is  quite  clear  that  she  has 
not  made  out  the  case  relied  upon  in  her  complaint 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  with  leave  to  amend. 

Filed  May  15,  1896. 
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Concurring  Opinion. 

Ross,  J. — White  concurring  in  the  result  reached 
in  the  opinion  of  Gavin,  C.  J.,  I  am  of  the  opin- 
ion that  the  complaint  is  defective  for  the  follow- 
ing additional  reasons,  namely :  Because  it  is  not  al- 
leged either  that  the  penalty  of  the  bond  or  the  time 
within  wThich  it  was  to  be  filed,  was  fixed  by  the  court; 
or  that  it  was  approved  by  the  court,  or  filed  within 
the  time  fixed;  or  that  the  transcript  of  the  judgment, 
for  the  stay  of  which  the  bond  wTas  given,  was  filed 
in  the  Appellate  Court  within  sixty  days  after  the  ap- 
peal bond  was  filed;  or  that  executon  and  other  pro- 
ceedings were  stayed  upon  the  judgment  during  the 
pendency  of  the  appeal. 

The  statute,  section  638,  R,  S.  1881  (section  650, 
Burns'  R.  S.  1894),  regulates  term-time  appeals,  pro- 
viding that  "when  an  appeal  is  taken  during  the  term 
at  which  judgment  is  rendered,  it  shall  operate  as  a 
stay  of  all  further  proceedings  on  the  judgment,  upon 
an  appeal  bond  being  filed  by  the  appellant,  with  such 
penalty  and  surety  as  the  court  shall  approve,  and 
within  such  time  as  it  shall  direct,  payable  to  the  ap- 
pellee, with  condition  that  he  will  duly  prosecute  his 
appeal  and  abide  by  and  pay  the  judgment  and  costs 
which  may  be  rendered  or  affirmed  against  him.  *  * 
*  *  *  The  transcript  shall  be  filed  in  the  office  of 
the  clerk  of  the  Supreme  Court  within  sixty  days  after 
filing  the  bond." 

Section  639,  R.  S.  1881  (section  651,  Burns'  Rev. 
1894), 'provides  that:  "In  all  cases  appealed  to  the 
Supreme  Court,  where  bond  shall  have  been  filed  in 
the  court  below  in  term,  and  execution  therein  stayed, 
and  the  appellants  shall  fail  to  file  in  the  office  of  the 
clerk  of  the  Supreme  Court  the  record  of  the  cause 
so  appealed  within  the  time  required  by  law,  the 
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party  in  whose  favor  the  judgment  may  be  in  the 
court  below  may  have  execution  thereon,  upon  the 
filing  with  the  clerk  of  the  proper  court  the  certificate 
of  the  clerk  of  the  Supreme  Court,  showing  that  said 
record  was  not  filed  in  proper  time:  provided,  however, 
that  nothing  in  this  section  shall  be  so  construed  as 
to  prevent  any  such  appellant  from  filing  the  tran- 
script, and  perfecting  the  appeal  afterward,  accord- 
ing to  law." 

If  the  appeal  bond  is  filed  and  approved  by  the 
court  during  the  term  at  which  the  judgment  ap- 
pealed from  was  rendered,  no  time  for  filing  such 
bond  need  be  fixed,  but  if  the  bond  is  not  filed  in  term, 
the  statute,  section  638,  supra,  requires,  in  order  to 
give  validity  to  it,  that  the  court  in  term  shall  approve 
the  penalty  and  surety,  and  shall  designate  the  time 
within  which  the  bond  shall  be  filed.  The  law  is  man- 
datory, and,  unless  it  has  been  complied  with,  a  bond 
filed  is  absolutely  void,  and  will  not  operate  to  stay 
execution  and  other  proceedings  upon  the  judgment. 
The  other  section  (639,  supra)  provides  that  if  the 
court  has  approved  the  penalty  and  surety,  and  fixed 
the  time  within  which  the  bond  shall  be  filed,  and 
the  bond  is  filed  within  the  time  designated,  yet  if  the 
transcript  perfecting  the  appeal  is  not  filed  in  the  of- 
fice of  the  clerk  of  the  Supreme  Court  within  the  time 
allowed  by  law,  namely,  within  sixty  days  after  the 
filing  of  the  appeal  bond,  the  judgment  plaintiff  may 
have  execution. 

The  only  allegations  of  the  complaint  before  us, 
touching  the  execution  or  filing  of  the  bond,  or  as  to 
when  the  transcript  was  filed,  are,  that  "said  com- 
pany prayed  an  appeal  to  the  Supreme  Court  of  the 
Slate,  and,  in  pursuance  thereof,  did  execute,  on  the 
1.7th  day  of  June,  1893,  to  this  plaintiff,  their  bond, 
in  the  sum  of  $3,000.00,  a  copy  of  which  bond  is  filed 
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herewith  and  made  a  part  hereof,  and  marked  Ex- 
hibit A,  by  which  it  bound  and  obligated  itself  that 
if  the  said  company,  the  Supreme  Council  of  the  Cath- 
olic Benevolent  Legion,  will  duly  prosecute  its  said 
appeal,  and  abide  by  and  pay  the  judgment  and  costs 
which  would  be  rendered  or  affirmed  against  it, 
then  said  bond  and  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect;  that  said  appeal  was 
perfected  by  said  company  in  the  Appellate  Court  of 
this  State,  and  was,  on  the  20th  day  of  June,  1894, 
fully  decided  by  said  Appellate  Court,  affirming  in  all 
things  the  judgment  of  this  court." 

In  Ham  v.  Grcve>  41  Ind.  531,  which  was  an  action 
on  an  appeal  bond,  the  court,  in  ruling  upon  the  suf- 
ficiency of  the  complaint,  says:  "It  is  insisted,  by 
counsel  for  appellants,  that  in  a  complaint  upon  an 
appeal  bond,  in  an  appeal  to  this  court,  four  things 
must  affirmatively  appear:  first,  that  the  penalty  of 
the  bond  was  fixed  by  the  court;  second,  that  the 
surety  was  approved  by  the  court;  third,  that  the 
bond  was  filed  with  the  clerk  within  the  time  limited 
by  the  court;  fourth,  that  the  transcript  was  filed  in 
the  office  of  the  clerk  of  the  Supreme  Court  within 
sixty  days  after  the  filing  of  the  bond.  ***** 
It  is  alleged  in  the  complaint,  that  the  court  approved 
of  Railsback  as  surety,  but  it  is  not  alleged  that  the 
penalty  of  the  bond  was  fixed  by  the  court,  or  that 
the  court  directed  in  what  time  the  bond  should  be 
filed,  or  that  it  was  filed  within  the  time  directed,  or 
when  the  transcript  was  filed,  nor  is  it  alleged  that 
execution  and  other  proceedings  were  stayed  upon  the 
judgment  below,  during  the  pendency  of  the  appeal  in 
this  court;  but  it  is  averred  that  the  bond  was  taken 
and  approved  by  the  clerk  of  the  court  below.  As  we 
have  seen,  neither  the  clerk  of  the  Supreme  Court 
nor  of  the  court  below  has  any  power  to  take  or  ap- 
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prove  an  appeal  bond  when  the  appeal  is  taken  in 
term.  In  our  opinion,  the  complaint  was  fatally  de- 
fective. The  bond  was  not  executed  in  the  manner 
or  with  the  formalities  required  by  the  statute." 

And  in  the  case  of  Buchanan  v.  Alilligan,  68  Ind.  118, 
also  an  action  on  an  appeal  bond,  the  court  cited  Ham 
v.  Greve,  supra,  approvingly,  and  says:  "There  are 
many  defects  in  the  complaint.  There  is  no  allegation 
that  the  penalty  of  the  bond  was  fixed  by  the  court, 
or  that  the  court  directed  in  what  time  the  bond 
should  be  filed,  or  that  it  was  filed  within  the  time 
directed,  or  when  the  transcript  was  filed  in  the  Su- 
preme Court;  nor  is  it  alleged  that  execution  and 
other  proceedings  were  stayed  upon  the  judgment  be 
low,  during  the  pendency  of  the  appeal  in  this  court. 
For  want  of  these  allegations,  the  complaint  was  in- 
sufficient upon  demurrer  for  want  of  facts." 

There  can  be  no  doubt  about  Ham  v.  Greve,  supra; 
Buchanan  v.  Milligan,  supra,  stating  the  law  correctly, 
for  they  simply  follow  the  statute,  and  any  ruling  to 
the  contrary  must  be  in  disregard  of  the  statute. 

In  McKinney  v.  Eartman,  supra,  which  was  an 
action  upon  an  appeal  bond,  the  breach  charged  be- 
ing that  the  defendant  had  failed  to  pay  the 
judgment,  it  appeared  from  the  allegations  of 
the  complaint  that  the  trial  court,  at  the  term  the 
judgment  was  rendered,  fixed  the  penalty  of  the  ap- 
peal bond  and  the  time  within  which  it  was  to  be  filed, 
and  approved  the  surety,  and  that  the  bond  was  filed 
within  the  time  fixed.  It  also  appears,  in  the  record 
in  that  case,  that  the  transcript  was  not  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court  until  after 
sixty  days  had  elapsed  from  the  time  the  appeal  bond 
was  filed,  and  the  court  held  that  there  was  no  liability 
on  the  bond  on  account  of  the  breach  charged  in  the 
complaint,  for  the  reason  that  no  term-time  appeal 
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had  been  taken  because  the  transcript  had  not  been 
filed  within  the  time  designated  by  the  statute.  That 
case  is,  in  my  mind,  decisive  of  the  questions  in  this 
case,  as  against  the  appellant,  John  Kiefe,  Patrick 
Kiefe,  Joseph  Shuh,  Carroll  C.  Kent,  and  J.  L.  Morris- 
son.  As  to  the  appellant,  The  Supreme  Council  of  the 
Catholic  Benevolent  Legion,  the  original  judgment 
stands,  and  the  giving  of  the  bond  sued  on  did  not 
stay  execution  or  other  proceedings  thereon,  after 
the  expiration  of  the  sixty  days  allowed  for  filing  the 
transcript  in  perfecting  the  term-time  appeal. 

Filed  May  15, 1896. 


No.  1,810. 

Terry  v.  Louisville,  New  Albany  and  Chicago 

Railway  Co. 

Contributory  Negligence. — Special  Verdict — Inferential  facts  of 
due  care  and  freedom  from  fault  contained  in  a  special  verdict, 
cannot  be  given  effect  unless  the  primary  facts  upon  which  such 
inferential  facts  were  founded  are  such  that  the  conclusion  an- 
nounced may  be  reasonably  drawn  therefrom. 

From  the  Monroe  Circuit  Court. 

J.  R.  East,  R.  G.  Miller,   M.  F.  Dunn  and  S.  B. 
Lowe,  for  appellant. 

E.  C.  Field  and  W.  S.  Kinnan,  for  appellee. 

Gavin,  C.  J. — We  learn,  from  the  special  verdict, 
that  appellant  was  a  section  hand  in  appellee's  em- 
ploy.   While  on  his  way  to  work,  with  the  rest  of  the 
gang,  they  found  a  caboose  standing  upon  the  main 
Vol.  15—23 
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track,  along  which  theft*  hand-car  was  moving.  The 
foreman  passed  along  south  of  the  caboose,  and  then 
ordered  the  men,  including  appellant,  to  immediately 
pick  up  the  hand-car,  which  was  heavily  loaded,  and 
carry  it  around  the  caboose.  The  ground,  at 'this  side 
of  the  track,  was  unlevel  and  uneven,  with  snags  and 
stubs  protruding  out  of  the  ground  to  a  height  of 
six  or  eight  inches,  as  wTas  plainly  visible  to  the  fore- 
man. The  carrying  of  the  hand-car,  thus  loaded,  over 
such  ground,  was  dangerous  and  unsafe,  as  appellee 
well  knew. 

After  stopping  the  hand-car,  only  one  or  two  min- 
utes intervened  before  the  order  was  given.  During 
this  time,  appellant  did  not,  and  could  not,  examine  the 
ground  or  learn  the  dangers  of  carrying  the  car  over 
it;  and  he  was,  prior  to  his  injuries,  wholly  unac- 
quainted with  its  condition  and  dangers,  and  had  no 
knowledge  that  it  was  full  of  stubs  or  snags.  To 
carry  the  car,  thus  loaded,  was  more  hazardous  than, 
and  different  from,  the  usual  manner  of  transporting, 
and  imposed  upon  appellant  an  extra  hazard  not  con- 
templated by  his  employment  Appellant,  while 
walking  forward,  but  behind  the  hand-car,  helping 
to  carry  it  by  a  handle,  in  pursuance  of  such  com- 
mand, without  knowing  of  any  obstruction,  struck  his 
foot  against  a  snag  protruding  about  eight  inches  out 
of  the  ground,  and  was  thereby  thrown  down  and  in- 
jured. The  floor  of  the  car,  while  being  carried,  came 
to  a  point  just  above  his  knees,  and  "wholly  ob- 
structed his  view  from  the  stubs  and  snags  beneath 
it  and  the  one  against  which  he  struck  his  foot,  and 
at  the  time  he  received  his  injury,  he  could  not  see 
the  dangers  beneath  said  car,  and  acted  as  an  ordi- 
nary prudent  person  would  have  done  under  the  cir- 
cumstances."   There  is  also  a  general  finding  of  negli- 
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gence  upon  appellee's  part,  and  want  of  negligence 
upon  appellant's  part. 

In  our  summary,  we  have  set  forth  all  the  facts  in- 
dicating care  upon  the  part  of  appellant.  It  will  be 
observed,  that  it  does  not  appear  that  he  might  not, 
by  looking  ahead  of  the  car  which  he  was  carrying, 
have  seen  the  condition  of  the  ground  and  the  snags 
thereon  in  front  of  it  as  he  was  carrying  it.  It  is  true, 
it  is  found  that  he  could  not,  by  reason  of  the  floor, 
see  the  snags,  etc.,  under  the  car,  but  it  is  not  clear 
why,  since  he  was  walking  forward,  he  might  not,  by 
looking  ahead,  have  discovered  that  the  ground  over 
wrhich  he  was  about  to  travel  was  uneven  and  ob- 
structed by  snags. 

There  is  nothing  to  indicate  that  he  was  on  the  look- 
out for  obstructions,  nor  is  there  any  fact  set  out  ex- 
hibiting his  conduct,  except  that  he  took  hold  of  the 
car  handle  and  walked. 

While  he  may  not  have  known  the  character  of  this 
particular  tract  of  ground,  we  are  of  opinion  that  one 
about  to  engage  in  carrying  a  car,  thus  heavily  laden, 
alongside  a  railroad  track,  might  naturally  expect 
that  the  way  might  not  be  absolutely  smooth  nor  en- 
tirely free  from  all  obstructions,  over  which  he  might 
stumble.  He  would  certainly  not  be  justified  in  pro- 
ceeding blindly  forward  without  paying  any  attention 
or  giving  any  heed  to  where  he  was  going. 

That  he  was  paying  any  attention  to  where  he  was 
going,  or  where  he  was  putting  his  feet,  or  that  he  was 
making  any  effort  to  guard  against  stumbling, — does 
not  appear  from  the  facts,  except  so  far  as  these 
things  may  be  included  in  the  general  statement  that 
he  was  without  fault  and  was  acting  as  a  prudent 
man  would. 

That  he  was  himself  in  the  exercise  of  due  care,  or 
was  free  from  any  contributory  negligence,  was  an  es- 
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sential  feature  of  appellant's  case.  It  was  requisite 
that  the  facts  set  forth  in  the  special  verdict  should 
demonstrate  this  to  be  true. 

The  inferential  facts  of  due  care  and  freedom  from 
fault  cannot  be  given  effect,  unless  the  primary  facts 
upon  which  they  are  founded  are  such  that  the  con- 
clusion announced  may  be  reasonably  drawn  there- 
from. Cincinnati,  etc.,  R.  W.  Co.  v.  Grames,  136 
Ind.  39;  Smith  v.  Wabash  R.  W.  Co.,  141  Ind.  92; 
Walkup  v.  May,  9  Ind.  App.  409;  Louisville,  etc.,  R. 
W.  Co.  v.  Sears,  11  Ind.  App.  654;  Louisville,  etc., 
R.  W.  Co.  v.  Costello,  9  Ind.  App.  462;  Becknell  v. 
Hosier,  10  Ind.  App.  5. 

Appellant's  want  of  knowledge  of  the  condition  of 
the  ground,  and  the  fact  that  he  was  carrying  an  un- 
usually heavy  load, did  not  relieve  him  from  exercising 
care,  but  they  rather  increased  the  quantum  of  care 
which  he  should  have  exerted. 

The  cases  of  City  of  Bluff  ton  v.  McAfee,  12  Ind.  App. 
490;  City  of  Elwood  v.  Carpenter,  12  Ind.  App.  459; 
Gaston  v.  Bailey,  14  Ind.  App..  581,  closely  resemble  the 
one  in  hand,  so  far  as  the  showing  as  to  the  quantum 
of  care  is  concerned. 

There  is,  in  our  opinion,  no  sufficient  basis  in  the 
specific  facts,  set  forth  in  the  verdict,  upon  which  to 
legitimately  support  the  inferential  facts  found  by 
the  jury. 

Judgment  affirmed. 

Filed  March  24,  1896. 

On  Petition  for  Rehearing. 

Gavin,  C.  J. — At  the  request  of  counsel,  the  court 
has  again  given  this  cause  consideration,  but  our 
views  of  the  case  have  not  been  changed. 

Counsel  earnestlv  insist  that  the  decision  contra- 
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venes  the  law  declared  in  Brazil  Block  Coal  Go.  v.  Hood- 
let,  129  Ind.  327,  that,  "When  a  master  orders  a  serv- 
ant to  do  something  which  involves  encountering  a 
risk  not  contemplated  in  his  employment,  although 
the  risk  is  equally  open  to  the  observation  of  both,  it 
does  not  necessarily  follow  that  the  servant  either  as- 
sumes the  increased  risk,  or  is  negligent  in  obeying 
the  order." 

In  this  they  are  in  error.  The  opinion  neither  holds 
that  appellant  assumed  the  risk,  nor  that  he  was 
guilty  of  negligence.  The  holding  simply  is  that  the 
facts  do  not  show  want  of  negligence.  There  is  a  well- 
defined  and  manifest  distinction  between  a  state  of 
facts  which  shows  a  party  guilty  of  negligence  and 
one  which  fails  to  show  him  not  guilty  of  negligence. 

Appellant's  conduct  is  not  sufficiently  set  forth  in 
the  verdict  to  authorize  a  legitimate  inference  oneway 
or  the  other,  as  to  his  negligence.  The  jury,  in  draw- 
ing the  conclusion  of  freedom  from  negligence,  pos- 
sibly took  into  account  facts  disclosed,  perhaps  by 
the  evidence,  but  not  contained  in  the  verdict,  just  as 
the  counsel  do  in  arguing  their  petition,  upon  the  sup- 
position that  to  have  looked  ahead  would  have  been 
unavailing  because  of  the  difficulty  of  "seeing  through 
the  forms  of  five  men  in  front  of  him,"  of  which  con- 
dition of  things  the  verdict  does  not  speak.  In  our 
consideration  of  the  matter  involved,  we  are,  by  the 
law,  limited  to  the  verdict 

Petition  overruled. 

Filed  May  15, 1896. 
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Morrow  v.  Geeting  et  al. 

Drainage. — Repairing  Drains. — Duty  of  County  Surveyor. — Under 
section  5631,  R.  S.  1894,  providing  that  the  county  surveyor  shall 
keep  ditches  in  repair  to  their  full  dimensions  as  to  width  and 
depth,  as  required  by  the  original  specifications,  it  is  the  duty  of 
the  surveyor  to  have  the  portion  of  a  ditch  constructed  in  pursu- 
ance of  proceedings  for  that  purpose,  kept  in  repair,  although  an- 
other portion  of  the  ditch  contemplated  has  been  discontinued  and 
abandoned. 

Same.  —  Repairing  Drains.  —  Assessments.  —  Lands  assessed  for 
the  original  construction  of  a  drain  under  section  5631,  R.  S.  1894, 
are  not  subject  to  assessment  for  repairs  thereto  "which  do  not  ben- 
efit them.  The  cost  of  such  repairs  is  to  be  assessed  only  against 
those  benefited  thereby. 
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Same. —  Repairing  Drains. —  "When  it  is  shown  that  the  surveyor 
had  jurisdiction  to  make  the  repairs,  the  presumption  is  that  the 
assessments  were  made  by  him  against  the  land-owners  affected 
thereby,  in  proportion  to  the  benefits  received  by  such  repairs. 

From  the  Howard  Circuit  Court 

Bell  &  Purdam,  Blacklidge,  Shirley  &  Moon,  and 
Morrison  &  Holman,  for  appellant. 

Elliott  &  Overton,  for  appellees. 

Davis,  J. — The  case  here  presented,  arises  on  an  ap- 
peal from  an  assessment,  made  upon  appellees'  lands, 
for  the  purpose  of  reimbursing  the  county  treasury  for 
moneys  paid  out  for  the  cleaning  and  repairing  of  a 
certain  ditch  in  Howard  and  Cass  counties. 

The  court  below  made  a  special  finding  of  facts,  on 
which  the  court  stated  conclusions  of  law,  in  sub- 
stance and  to  the  effect  that  the  surveyor  had  no 
authority  to  make  the  repairs,  and  that  the  assess- 
ments made  by  him  against  the  lands  of  appellees 
were  void.  The  appellant  excepted  to  the  conclusions 
of  law.  Judgment  was  thereupon  rendered  against 
the  appellant  for  costs.  The  error  assigned  in  this 
court  brings  in  review  the  question,  whether  the  trial 
court  erred  in  the  conclusion  of  law  on  the  facts 
found. 

The  special  finding  shows,  among  other  things,  the 
following  facts:  In  October,  1882,  John  Davis  filed, 
in  the  clerk's  office  of  Howard  county,  a  petition  for 
the  construction  of  a  drain  in  the  counties  of  Howard 
and  Cass.  The  entire  length  of  the  proposed  Davis 
drain  was  27,000  feet.  Stake  0,  in  Howard  county, 
was  the  commencing  point.  The  stakes  were  num- 
bered consecutively  down  stream,  being  placed  at  a 
distance  of  100  feet  apart,  until  stake  number  270  of 
the  main  drain,  being  its  outlet  in  Cass  county,  is 
reached.     The   petition    also    included    a    tributary, 


360       APPELLATE  COUET  OF  INDIANA, 

Morrow  v.  Geeting  et  al. 

known  as  the  "Houser  Tributary,"  4,100  feet  in  length. 
The  drain  was  duly  established,  assessments  therefor 
made,  the  commissioner  of  drainage  was  charged  with 
the  construction  of  the  work,  who  proceeded  to  have 
the  drain  constructed  as  ordered.  In  March,  1886,  the 
commissioner  reported  to  said  court  that  said  Davis 
drain  had  been  duly  constructed  and  received,  except 
from  stake  0  to  a  point  80  feet  below  stake  39,  which 
report  was  duly  approved  by  the  court.  In  October, 
1886,  the  commissioner  reported  that  he  had  collected 
and  expended  all  of  the  assessments  in  the  construc- 
tion of  the  work,  except  $25.00,  and  that  said  drain 
had  not  been  completed,  and  could  not  be  completed, 
under  said  proceedings,  because  of  the  lack  of  funds, 
and  that  in  order  that  the  parties  benefited  thereby 
should  receive  the  proper  drainage  of  their  lands,  a 
new  petition  would  be  necessary.  This  report  was 
approved,  the  commissioner  discharged,  and  the  work 
under  said  proceeding  discontinued.  The  proceedings 
were  had  under  sections  4273  to  4284,  inclusive,  R.  S. 
1881.  Thereafter,  in  the  same  month,  Charles  H. 
Templeton  and  others,  filed  in  the  clerk's  office  of 
Howard  county  their  petition,  under  the  statute 
above  cited,  asking  for  the  construction  of  a  drain,  fol- 
lowing the  same  line  precisely  of  the  Davis  drain, 
from  stake  0  to  stake  178  of  the  Davis  drain.  Such 
proceedings  were  had  that  this  drain  was  duly  con- 
structed. 

It  appears,  from  the  special  finding,  that  more  than 
two  miles  of  the  lower  end  of  the  Davis  drain,  includ- 
ing the  Houser  branch,  was  completed  and  received 
under  the  original  proceedings,  and  that  the  residue 
of  the  drain,  as  originally  proposed,  was  completed 
and  received  under  the  supplemental  proceedings.  In 
other  words,  under  the  Davis  petition  and  the  Temple- 
ton  petition,  the  entire  system  of  drainage,  as  orig- 
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inally  described  and  contemplated  in  the  Davis  peti- 
tion, was  fully  constructed  and  received.  The  drain 
thus  constructed  was  completed  in  accordance  with 
the  plans  and  specifications  from  stake  0  to  stake  270 
as  one  continuous  drain. 

The  appellant,  as  surveyor  of  Howard  county  in 
1890,  caused  that  portion  of  the  Davis  drain,  com- 
mencing at  stake  178,  in  Howard  county,  and  extend- 
ing thence  to  its  outlet  in  Cass  county,  at  stake  270,  to 
be  cleaned  out  and  repaired.  The  surveyor  proceeded 
under  sections  1193  and  1212,  E.  S.  (sections 
5631  and  5642,  R.  S.  1894).  Prom  the  assessments 
made  by  the  surveyor,  the  appellee,  as  before  stated, 
appealed  to  the  Howard  circuit  court  So  far  as  the 
questions  involved  on  the  appeal  are  concerned,  it  is 
not  necessary  to  refer  to  the  special  findings  of  the 
court  with  more  particularity. 

Counsel  for  appellees  insist  that  the  assessments 
made  by  the  surveyor,  for  the  purpose  of  cleaning  out 
and  repairing  the  drain,  are  illegal  for  two  reasons: 

1.  Because  he  had  no  jurisdiction  to  make  such 
repairs. 

2.  Because,  in  making  such  assessments,  he  did 
not  apportion  and  levy  the  same  upon  all  the  lands  as- 
sessed for  the  construction  of  the  John  Davis  drain. 

The  contention  that  the  surveyor  had  no  jurisdic- 
tion to  make  such  repairs,  is  predicated  on  the  fact 
that  the  entire  Davis  drain,  from  stake  0  to  stake  270, 
was  not  constructed  in  said  original  proceedings. 

It  does  appear,  however,  as  we  have  seen,  that  from 
stake  178  to  stake  270  said  drain  was  constructed  in 
said  original  proceedings,  and  that  the  assessments  in 
question  were  made  for  cleaning  out  and  repairing  the 
drain  from  stake  178  to  stake  270.  Moreover,  it  ap- 
pears that  in  the  two  proceedings  the  entire  drain 


364       APPELLATE  COURT  OF  INDIANA, 

Morrow  v.  Geeting  et  al. 

ing  that  any  part  of  the  drain  was  accepted  as  com- 
pleted, simply  shows  that  the  commissioner  in  charge 
of  the  construction,  reported  that  work  had  been  done 
thereon  from  station  178  to  station  270 ;  that  the  drain 
"had  not  yet  been  completed,  and  could  not  be  done 
with  the  assessments  therefor,"  and  that  thereupon 
the  court  discharged  the  commissioner  and  ordered 
the  construction  of  the  drain  discontinued.  The 
facts  thus  found  by  the  trial  court  are  conclusive  upon 
this  court,  when  we  are  not  considering  the  sufficiency 
of  the  evidence  to  sustain  the  finding,  but  are  simply 
to  determine  whether  the  facts  found  are  sufficient  to 
sustain  the  judgment  rendered. 

Second.  The  only  basis  upon  which  the  assessment 
made  by  the  surveyor  can  be  sustained,  is  that  the  en- 
tire drain,  from  station  0  to  station  270,  is  one  con- 
tinuous drain,  and  all  under  the  charge  of  the  appel- 
lant, as  surveyor  of  Howard  county. 

If  the  Davis  drain,  as  originally  ordered  con- 
structed, was  to  extend  from  the  station  0,  in  Howard 
county,  to  station  270,  in  Cass  county,  it  must  have 
been  so  far  constructed  and  accepted  by  the  court  as 
completed,  that  the  part  thus  accepted  would  extend 
into  both  counties,  in  order  to  give  the  appellant  juris- 
diction over  it.  The  statute,  section  1193,  E.  S.  1889 
(section  5631,  Burns' Rev.  1894),  gives  the  surveyor 
control  only  over  drains  extending  into  two  or  more 
counties,  that  is,  joint  drains.  Again,  if  it  is  con- 
ceded that  station  270  is  in  Cass  countv,  and  station 
178  in  Howard  county,  that  part  of  the  drain  from 
station  0  to  station  178  is  not  a  part  of  the  Davis 
drain,  because,  between  those  stations  the  drain  as 
constructed  is  the  Templeton  drain,  which  does  not 
extend  into  Cass  county,  or  any  other  county,  but  lies 
entirely  within  the  limits  of  Howard  county,   and 
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under  no  circumstances  has  a  county  surveyor  any  au- 
thority or  jurisdiction  over  it. 

Third.  The  surveyor,  in  making  repairs  to  a  joint 
drain,  "shall  apportion  and  assess  the  costs  of  such 
repairs  upon  the  lands  adjudged  by  the  court  bene- 
fited by  the  construction  of  the  ditch,  in  like  propor- 
tion as  benefits  were  assessed  against  said  lands,  for 
the  construction  of  said  work."  Section  1193,  supra 
(5631,  supra). 

It  is  true,  that  in  the  case  of  Parke  County  Coal  Co. 
v.  Campbell,  140  Ind.  28,  the  court  held  that  the  assess- 
ment for  repairs  need  not  be  made  in  like  proportions 
as  benefits  were  assessed  for  the  construction  of  the 
drain,  but  I  am  of  the  opinion  that  the  holding  of  the 
court  is  in  direct  conflict  with  the  statute  itself,  as 
above  quoted.  The  decision  of  the  court  may  be  the 
just  and  true  rule  which  should  be  applied  in  making 
such  assessments,  but  that  is  not  the  rule  designated 
by  the  statute.  The  statute  gives  the  only  power  or 
right  to  make  the  assessment,  and  it  designates  that 
they  shall  be  apportioned  and  assessed  in  proportions  as 
the  benefits  assessed  for  the  construction  of  the  drain,  and 
neither  the  surveyor  nor  the  court  have  any  power  to 
make  any  other  or  different  apportionment.  I  fully 
agree  with  the  views  expressed  in  the  dissenting  opin- 
ion of  Howard,  J.,  in  ParJce  County  Coal  Co.  v.  Camp- 
bell, supra. 

Filed  May  26, 1896. 
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No.  1,485. 

Callaway,  Receiver,  v.  Mellett. 

Appellate  Procedure. — Waiver. — An  assignment  that  the  court 
erred' in  overruling  the  demurrer  to  complaint  is  waived  where  no 
objection  to  the  sufficiency  of  the  facts  alleged  in  the  complaint 
is  pointed  out  on  appeal. 

Pleading. — Duplicity  Of.  —Where  the  facts  pleaded  are  such  that 
they  may  be  construed  as  proceeding  upon  different  theories  in  the 
statement  of  a  cause  of  action,  the  construction  placed  upon  them 
by  the  trial  court  will  be  followed  by  this  court. 

Common  Carrier. — Railroad  Ticket. — Contract. — The  face  of  a  rail- 
road ticket  is,  as  between  the  passenger  and  conductor,  conclusive 
evidence  as  to  whether  or  not  the  passenger  is  entitled  to  ride;  its 
terms  constitute  the  contract  between  the  passenger  and  the  com- 
pany. 

Same. — Railroad  Ticket. — Ejection  of  Passenger. — Exemplary  Dam- 
ages.— One  who  applies  for  a  ticket  entitling  him  to  ride,  and 
pays  the  usual  fare  therefor,  and  accepts  without  reading  it  be- 
cause of  the  poor  light,  an  excursion  ticket,  the  time  limit  of 
which  has  expired,  given  him  by  the  ticket  agent,  on  the  latter 
telling  him  that  it  is  all  right  and  will  be  accepted  by  the  con- 
ductor, may  recover  exemplary  damages  from  the  company  for  his 
ejection  from  the  train  on  presenting  such  ticket. 

From  the  Grant  Circuit  Court. 

S.  O.  Bayless  and  C.  O.  Guenther,  for  appellant. 

J.  C.  Blacklidge,  C.  C.  Shirley  and  B.  C.  Moon,  for 
appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judg- 
ment in  the  court  below,  in  the  sum  of  $500.00,  against 
Samuel  R.  Callaway,  receiver  of  the  Toledo,  St  Louis 
&  Kansas  City  Railroad  Company.  Since  perfecting 
this  appeal,  said  Callaway  has  resigned  as  such  re- 
ceiver, and  R.  B.  F.  Peirce  has  been  appointed  in  his 
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stead,  and  substituted  as  the  party  appellant  herein. 

Two  specifications  of  error  have  been  assigned  in 
this  court,  the  first  being  that  "The  court  erred  in 
overruling  the  demurrer  to  the  complaint,"  and  the 
second,  that  "The  court  erred  in  overruling  the  ap- 
pellant's motion  for  a  new  trial." 

No  objection  to  the  sufficiency  of  the  facts  alleged 
in  the  complaint  to  constitute  a  cause  of  action,  has 
been  pointed  out,  hence  the  first  specification  of  error 
is  deemed  waived.  Counsel  do  urge,  however,  that 
the  facts  alleged,  and  upon  which  this  action  is  pred- 
icated, sound  in  both  contract  and  tort,  and  are  so 
blended  that  it  is  impossible  to  determine  upon  which 
theory  the  complaint  proceeds. 

It  is  well  settled,  that  a  complaint  must  proceed 
upon  a  single  definite  theory.  Pennsylvania  Co.  v. 
Clark,  2  Ind.  App.  146;  Hassclman  v.  Development  (7o., 
2  Ind.  App.  180;  Carter  v.  Lacy,  3  Ind.  App.  54;  Thomp- 
son v.  State,  ex  rel,  3  Ind.  App.  371;  W.  U.  Tel  Co.  v. 
Reed,  96  Ind.  195;  Leeds  v.  City  of  Richmond,  102  Ind. 
372;  Moorman  y.Wood,  117  Ind.  144;  Jackson  v.  Landers, 
134  Ind.  529,  and  that  the  plaintiff  must  recover  "se- 
cundum allegata  et  probata,"  or  not  at  all.  Louisville,  etc., 
R.  W.  Co.  v.  Renicker,  8  Ind.  App.  404;  Boardman  v. 
Griffin,  52  Ind.  101;  Terry  v.  Shirely,  64  Ind.  106; 
Thomas  v.  Dale,  86  Ind.  435;  Cleveland,  etc.,  R.  W.  Co. 
v.  Wynant,  100  Ind.  160;  Bremmerman  v.  Jennings,  101 
Ind.  253;  Hassclman  v.  Carroll,  102  Ind.  153;  Broicn  v. 
Will,  103  Ind.  71;  Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124 
Ind.  275, 

"The  object  of  pleading  is  to  present,  in  a  distinct 
and  definite  form,  questions  of  fact  for  trial,  and  this 
object  cannot  be  accomplished  unless  parties  are  re- 
quired to  state  positively  the  facts  upon  which  they 
rely,  and  in  accordance  with  a  distinct,  definite  and 
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controlling  theory.  If  ambiguous  pleadings  are  tol- 
erated, no  issue  can  be  framed  which  will  present,  in 
an  intelligible  form,  questions  for  trial,  and  perplexity 
and  confusion  will  necessarily  result.  It  is  no  great 
hardship  to  require  obedience  to  rules  of  pleading 
and  logic,  and  not  to  do  so  will  result  in  the  evil  of 
leaving  disputants  without  a  direct  issue,  and  the 
court  without  the  means  of  determining  the  com- 
petency or  relevancy  of  evidence.  In  order  to  bring 
the  parties  to  an  issue,  it  is  necessary  to  require  them 
to  make  their  pleadings  coniform  to  some  definite 
theory,  and  to  be  sufficient  upon  that  theory."  Says 
Elliott,  C.  J.,  in  the  case  of  Western  Union  TeL  Co.  v. 
Reedy  supra.  And,  again,  the  same  court,  in  the  case 
of  Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104  Ind.  13,  says: 
"It  is  essential  to  the  formation  of  issues,  and  to  the 
intelligent  and  just  trial  of  causes,  that  a  complaint 
should  proceed  upon  a  distinct  and  definite  theory. 
It  would  violate  all  rules  of  pleading  to  permit  a  com- 
plaint to  be  construed  as  best  suited  the  exigencies 
of  the  case;  to  allow  such  a  course  of  procedure  would 
produce  uncertainty  and  confusion,  and  materially 
trench  upon  the  right  of  the  defendant  to  be  informed 
of  the  issue  he  is  required  to  meet  The  rule  is,  that 
the  complaint  must  proceed  on  a  distinct  and  definite 
theory,  and  upon  that  theory  the  case  must  stand  or 
fall." 

A  complaint  should  not  be  so  drafted  that  it  is  sus- 
ceptible of  more  than  one  construction.  It  cannot  be 
made  elastic,  so  as  to  bend  or  take  form  with  the  vary- 
ing views  of  counsel.  Mescall  v.  Tulip,  91  Ind.  96;  To- 
Udo,  etc.,  R.  R.  Co.  v.  Lery,  127  Ind.  168. 

In  order  that  there  may  be  no  changing  front,  as  it 
were,  as  the  cause  proceeds,  the  facts  alleged  should 
be  so  clearly  stated  and  free  from  uncertainty  or  am- 
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biguity,  that  the  theory  upon  which  the  pleading  pro- 
ceeds cannot  be  mistaken.  But  when  the  facts 
pleaded  are  such  that  they  are  susceptible  of  more 
than  one  construction,  so  that  they  may  be  construed 
as  proceeding  upon  different  theories  in  the  state- 
ment of  a  cause  of  action,  the  construction  placed 
upon  them  by  the  trial  court  will  be  the  theory  upon 
which  they  will  be  considered  by  this  court  on  appeal. 
Cleveland,  etc.,  R.  R.  Co.  v.  Deliolt,  10  Ind.  App.  174. 

The  theory  upon  which  the  complaint  proceeds  is, 
as  we  view  it,  to  recover  damages  from  the  appellant, 
for  a  tortuous  breach  of  its  contract  of  carriage,  re- 
sulting in  the  appellee's  wrongful  expulsion  from  its 
train. 

There  is  little,  if  any,  conflict  in  the  adjudicated 
cases  that,  as  between  the  passenger  and  the  con- 
ductor, the  face  of  the  ticket  is  conclusive  evidence  of 
the  passenger's  right  to  ride.  Bradshaw  v.  Railroad 
Co.,  135  Mass.  407;  McKay  v.  Railway  Co.,  34  W.  Va. 
65, 11 S.  E.  Rep.  737;  Tmmsend  v.  Railroad  Co.,  56  N.  Y. 
C.  A.  295;  Frederick  v.  Railway  Co.,  37  Mich.  342;  Shelton ' 
v.  Railway  Co.,  29  Ohio  St.  214;  Dietrich  v.  Railroad  Co., 
71  Pa.  St.,  432;  Petrie  v.  Railroad  Co.,  42  N.  J.  Law, 
449;  Railroad  Co.  v.  Griffin,  68  111.  499;  Hall  v.  Railroady 
Co.,  15  Fed.  Rep.  57;  Weaver  v.  Railroad  Co.,  3  Thomp. 
&  C.  270;  Pennington  v.  Railroad  Co.,  62  Md.  95;  Johnson 
v.  Railroad  Co.,  63  Md.  106;  Peabody  v.  Navigation  Co., 
21  Ore.  121,  26  Pac.  1053;  Vandman  v.  Railway  Co.,, 
(Mich.)  56  N.  W.  Rep.  848;  Railroad  Co.  v.  Bennett,  1  C. 
.0.  A.  544, 50  Fed.  Rep.  496;  Jerome  v.  Smith,  48  Vt.  230; 
Downs  v.  Railroad  Co.,  36  Conn.  287;  Mosher  v.  Rail- 
road Co.,  127  TT.  S.  390,  8  Sup-  Ct.  Rep.  1324 ;  Boylan  v. 
Railroad  Co.,  132  TT.  S.  146,  152  Sup.  Ct.  Rep.  50. 

Under  the  earlier  adjudications,  it  was  held  that  a 
railroad  ticket  was  merely  a  receipt*  or  token,  evl- 
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dencing  the  payment  of  passage-money,  and  showing 
that  the  purchaser  had  paid  the  toll  entitling  him  to 
ride  from  one  point  to  another.  Hibbard  v.  Railroad 
Co.,  15  N.  Y.  455;  Dietrich  v.  Railroad  Co.,  71  Pa.  St. 
432;  Rawson  v.  Railroad  Co.,  48  N.  Y.  212;  Railroad  Co. 
v.  Bartram,  11  Ohio  St.  457.  The  later  holdings,  how- 
ever, are  that  the  ticket  is  the  contract  between  the 
purchaser  and  the  railroad  company.  Sleeper  v.  Rail- 
road Co,,  100  Pa.  St  259;  New  York,  etc.,  R.  W.  Co.  v. 
Bennett,  50  Fed.  Rep.  496;  Mosher  v.  St.  Louis,  etc.,  R. 
W.  Co.,  127  U.  S.  390,  8  Sup.  Ct.  Rep.  580;  Boylan  v. 
Hot  Springs  R.  R.  Co.,  132  U.  S.  146, 10  Sup.  Ct  Rep.  50. 

And  our  own  Supreme  Court,  in  the  case  of  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Fitzgerald,  47  Ind.  79,  held  that 
the  terms  expressed  on  the  ticket  constituted  a  con- 
tract between  the  company  and  the  purchaser,  and 
that  he  was  bound  thereby. 

If  a  ticket  is  to  be  considered  merely  as  a  receipt,  or 
voucher,  for  money  paid  in  consummation  of  the  pas- 
senger's part  of  a  contract  entered  into,  whereby  the 
carrier  agreed  to  transport  him  from  one  place  to  an- 
other, the  right  to  demand  passage  upon  its  presenta- 
tion must  be  limited  to  the  person  who  paid  the 
money  and  received  the  ticket,  for  it  is  with  such  per- 
son only  that  the  carrier  contracted.  And  the  mere 
delivery  of  the  ticket  to  another  would  not  transfer 
the  rights  of  the  transferrer  to  the  transferee,  and  the 
carrier  would  have  no  contract  to  fulfill  with  the 
latter,  because  he  made  no  contract  with  him.  The 
rights  of  one  party  under  a  contract  cannot  be  thus 
transferred.  True,  the  law  imposes  upon  the  railroad 
company  the  duty  of  accepting  and  carrying  all  proper 
persons  who  apply  for  passage  from  one  station  to 
any  other  station  on  its  line,  but  it  also  permits  the 
company  to  regulate,  in  its  own  way,  the  manner  of 
receiving  and  carrying  such  applicant     The  ticket  is 
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evidence  of  the  terms  and  regulations  upon  which  the 
company  agrees  to  carry;  and, when  the  passenger  has 
accepted  the  ticket,  he  is  bound  by  its  terms  as  much 
as  if  he  had,  by  formal  agreement,  entered  into  such 
contract  with  the  company. 

We  must,  therefore,  give  to  a  ticket,  a  more  exten- 
sive signification  than  a  mere  receipt  or  voucher.  A 
receipt  or  voucher,  strictly  speaking,  has  none  of  the 
elements  of  a  contract,  for  it  does  not  require  of  the 
issuer  the  performance  of  any  obligation  or  duty,  it 
is  simply  evidence  of  payment  or  delivery.  Krutz  v. 
Craig,  Admx.,  53  Ind.  561.  And  this  court,  in  Landers 
v.  Fisher,  2  Ind.  App.  64  (66),  says :  "A  receipt  proper  is 
but  the  written  acknowledgment  of f  the  person  sign- 
ing it,  that  the  money  or  property  mentioned  in  it  was 
delivered  to  him." 

A  mere  receipt  may  be  explained,  controlled,  quali- 
fied or  even  contradicted  by  parol  evidence.  Pauley 
v.  Weisart,  59  Ind.  241;  Beedle  v.  State,  ex  rel,  62  Ind. 
26;  Lash  v.  Rendell,  72  Ind.  475;  Landers  v.  Fisher, 
supra.  But  when  it  is  so  drafted  as  to  impose  an 
affirmative  obligation  upon  either  party,  it  amounts 
to  a  contract,  and  must  be  construed,  and  the  rights 
and  obligations  of  the  parties  thereunder  determined, 
by  the  law  of  contracts  in  general. 

The  custom  of  railroads,  in  the  transportation  of 
passengers,  to  use  tickets  which  entitle  the  holder,  ex- 
cept in  special  cases,  to  be  carried  upon  the  terms 
designated  thereon,  has  become  so  much  a  part  of  the 
business  itself,  as  to  be  recognized  as  a  part  of  the  law 
of  the  land.  The  purchaser  of  a  ticket  does  not,  or- 
dinarily, enter  into  any  special  negotiations  by  which 
the  carrier  undertakes  to  carry  him,  for  the  custom 
established  by  the  carrier  and  those  doing  business 
with  him,  has  fixed  the  terms  upon  which  he  may  be 
carried,  and  if  he  accepts  a  ticket  limiting  the  time 
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within  which  he  may  use  it  for  passage,  or  designat- 
ing the  train  upon  which  it  shall  be  used,  he  is  bound 
thereby.  This  custom  is  established,  and  all  seeking 
transportation  are  bound  to  take  notice  of  it. 

Of  course,  the  contracts  of  carriage  may  be  general 
or  special.  For  instance,  the  carrier  may  offer  a  ticket 
good  upon  certain  trains  within  a  specified  time  and 
to  be  used  only  by  the  person  purchasing  it,  and  upon 
such  terms  as  are  embraced  therein,  such  a  ticket,  un- 
less it  is  the  kind  regularly  issued  to  all  patrons  ap- 
plying for  passage,  is  special,  and  must  be  denom- 
inated as  such.  And  when  a  passenger  knowingly  ac- 
cepts a  ticket  containing  limitations,  and  imposing 
upon  him  certain  duties  to  make  it  available  for  pass- 
age, he  is  bound  thereby.  The  ordinary  ticket,  en- 
titling the  holder  to  passage,  embraces  within  its 
terms  the  duty  which  the  law  imposes  upon  the  car- 
rier to  accept  and  carry,  and  general  rules  and  regu- 
lations of  the  carrier,  and  the  payment  and  acceptance 
of  the  fare  necessary  to  entitle  the  purchaser  to  be 
carried.  All  of  these  elements  are  ingredient  parts  of 
the  contract  evidenced  by  the  ticket  issued  by  the 
carrier  to  the  passenger. 

It  appears,  from  the  undisputed  evidence  in  this 
case,  that  the  appellee  applied  to  the  appellant's 
ticket  agent  at  Frankfort,  for  a  ticket,  entitling  him 
to  ride  on  appellant's  train  from  Frankfort  to  Ko- 
komo,  and  that  he  paid  therefor  the  usual  and  ordi- 
nary amount  required  for  a  general  passage  ticket; 
that  the  agent  gave  him  an  unused  coupon  of  an  ex- 
cursion ticket,  but  when  the  ticket  was  given  to  him 
he  asked  the  ticket  agent  why  he  was  giving  him  such 
a  ticket,  and  the  agent  assured  him  that  it  was  all 
right,  and  would  be  accepted  by  the  conductor  for  his 
passage  from  Frankfort  to  Kokomo.  It  also  appears 
that  the  appellant's  station,  or  depot,  at  Frankfort, 
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where  the  ticket  was  purchased,  was  so  poorly  lighted 
that  appellee  could  not  read  what  was  printed  or 
stamped  on  the  ticket,  but  that  relying  on  the  ticket 
agent's  assurance  that  the  ticket  was  all  right,  he  ac- 
cepted it,  and  getting  upon  the  first  train  going  to  his 
destination,  tendered  it  to  appellant's  conductor,  who 
examined  it,  and  refused  to  accept  it  for  passage,  be- 
cause it  had,  as  shown  on  its  face,  become  worthless 
for  passage  on  account  of  the  expiration  of  the  limit 
designated  thereon  for  its  use. 

When  a  purchaser  accepts  a  ticket  which  he  knows, 
or  by  the  use  of  ordinary  care  he  could  ascertain,  is 
not  good  for  passage  under  the  rules  and  regulations 
of  the  carrier,  he  cannot  insist  on  being  carried 
thereon;  and  in  the  event  he  is  ejected  for  not 
having  a  valid  ticket,  recover  damages  for  such  expul- 
sion. There  are  cases  holding  that  where  the  rail- 
road company's  ticket  agent,  by  reason  of  his  negli- 
gence, mistake,  or  inadvertence,  has  given  the  pur- 
chaser the  wrong  ticket,  the  purchaser  may  recover 
damages  from  the  company  if  he  is  refused  passage  on 
his  ticket,  but  those  cases  all  proceed  upon  the  theory 
that  the  passenger  was  wholly  without  fault  This 
rule  is  eminently  proper  and  just  to  both  parties,  for 
the  carrier  should  answer  for  the  mistakes  or  negli- 
gence of  its  agents,  to  parties  doing  business  with 
such  agents,  when  the  parties  are  free  from  fault. 

The  appellee,  in  good  faith,  and  without  any  fault 
on  his  part,  accepted  from  appellant's  ticket  agent  at 
Frankfort,  a  ticket  which  such  agent  assured  him 
would  be  accepted  for  his  passage,  and,  having  no 
means  of  ascertaining  that  the  ticket  was  not  good  for 
that  purpose,  he  took  passage  on  appellant's  train. 
Under  such  circumstances,  the  appellant  is  liable.  Ap- 
pellee paid  for  a  ticket  which  would  entitle  him  to 
ride  on  appellant's  train  from  Frankfort  to  Kokomo, 
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and,  when  he  saw  that  the  ticket  agent  was  giving  him 
a  ticket  which  he  knew  was  not  the  ordinary  ticket 
used,  he  asked  the  agent  why  he  was  giving  him  an 
excursion  ticket,  and  the  agent  assured  him  it  was 
good  and  would  be  accepted  by  the  conductor  for  his 
passage.  It  was  not  only  right  and  proper,  but  it  was 
appellee's  duty,  when  he  saw  and  knew  that  the  ticket 
tendered  him  was  not  the  ordinary  or  regular  ticket 
used  for  passage,  to  inquire  of  the  agent  why  he  gave 
him  such  a  ticket,  and  he  had  a  right  to  rely  upon  the 
representations  of  the  agent  that  it  was  good  and 
would  be  accepted  by  the  conductor,  unless  he  knew 
that  the  limit  of  its  use  had  expired.  There  is  no  evi- 
dence that  he  had  such  knowledge;  on  the  contrary,  it 
appears  that  he  did  not  know  it  He  was,  therefore, 
free  from  fault. 

The  only  other  question  which  has  presented  any 
serious  doubt  in  our  minds  is,  as  to  whether  or  not  the 
appellee  was  entitled  to  recover  in  this  action  exem- 
plary or  punitive  damages. 

It  is  true,  that  in  actions  for  breach  of  contract, 
exemplary  or  punitive  damages  are  allowable  only 
where  the  act  complained  of  has  been  committed  will- 
fully and  maliciously,  or,  in  the  absence  of  actual 
malice,  where  it  has  been  committed  under  circum- 
stances of  violence,  oppression,  outrage,  or  wanton 
recklessness.  Philadelphia,  etc.,  R.  R.  Co.  v.  Orbann, 
119  Pa.  St  37;  Railroad  Co.  v.  Slusser,  19  Ohio  St  157; 
Railroad  Co.  v.  Quigley,  21  How.  202;  Patry  v.  Railroad 
Co.,  11  Wis.  218;  New  York,  etc.,  R.  W.  Co.  v.  Bennett, 
supra. 

And  it  is  also  true,  that  while,  as  between  the  con- 
ductor and  the  appellee,  under  the  rules,  the  latter 
had  no  right  to  insist  on  being  carried  on  the  ticket 
tendered,  and  yet,  under  the  facts  disclosed  in  this 
case,  he  was  rightfully  on  the  train,  hence,  was  wrong- 
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fully  ejected;  therefore,  under  the  circumstances,  the 
expulsion  was  wrongful. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Lotz,  J.,  does  not  participate. 

Filed  May  26,  1806. 

Concurring  Opinion. 

Davis,  C.  J. — I  concur  in  the  result,  but  not  in  all 
the  reasoning  of  Judge  Ross. 

In  their  brief,  counsel  for  appellant  say  this  is  an 
action  to  recover  "damages  for  alleged  unlawful  ex- 
pulsion from  a  passenger  train. " 

A  trial  by  a  jury  resulted  in  a  judgment  in  favor 
of  appellee,  for  $ 500. 00. 

The  only  error  relied  on  in  this  court,  is  the  overrul- 
ing of  appellant's  motion  for  a  new  trial. 

Counsel  for  appellant  say :  "The  general  scope  and 
character  of  the  complaint  is  that  of  tort."  The  alle- 
gations, counsel  for  appellant  insist,  "clearly  indicate 
the  intention  to  recover  for  a  wrongful  expulsion  from 
the  train."    The  italicizing  is  our  own. 

We  agree  with  counsel  for  appellant,  in  their  posi- 
tion as  to  the  theory  of  the  complaint.  With  this 
view  of  the  complaint,  counsel  for  appellant  contend 
that  the  court  erred  in  giving  the  seventh  and  ninth 
instructions. 

In  this  connection,  we  refer  brieflv  to  other  instruc- 
tions  of  the  court  In  the  first  instruction  the  court 
said  to  the  jury:  "This  is  an  action  by  the  plaintiff, 
against  the  defendant,  to  recover  damages  for  the  al- 
leged expulsion  of  the  plaintiff  from  the  defendant's 
train  of  cars." 

After  recapitulating  the  facts  alleged  in  the  com- 
plaint, the  court,  in  the  second  instruction,  said  to  the 
jury,  that  "if  it  appears,  from  a  preponderance  of  the 
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evidence,  that  the  plaintiff  was  expelled  from  said 
train,  as  averred  in  the  complaint,  and  that  the  other 
material  averments  of  .the  complaint  have  been 
proven  by  a  like  preponderance  of  the  evidence,  your 
verdict  should  be  for  the  plaintiff." 

The  preliminary  part  of  the  seventh  instruction  is 
awkwardly  drawn.  The  gist  of  this  instruction  is  in 
the  last  part  thereof.  The  appellee's  right  to  recover 
is,  as  we  have  seen,  based  upon  his  wrongful  expul- 
sion from  the  train,  growing  out  of  the  act  of  the 
agent  in  selling  him  an  expired  excursion  ticket- 
There  was  no  material  conflict  in  the  evidence.  The 
facts  alleged  in  the  complaint  are  fully  established  by 
uncontradicted  evidence. 

It  is  undoubtedly  true,  that  the  first  wrong  of  ap- 
pellant was  the  act  of  the  agent  in  furnishing  appel- 
lee an  expired  excursion  ticket,  and  that  the  expulsion 
by  the  conductor  was  in  consequence  of  that  wrong. 
In  this  sense,  appellee's  right  to  recover  is  based  upon 
the  wrong  of  the  ticket  agent.  Moreover,  it  may  be 
conceded  that  the  conductor  was  not  guilty  of  any  per- 
sonal wrong,  as  stated  in  the  first  part  of  the  seventh 
instruction;  because,  as  between  himself  and  appel- 
lant, its  rules  and  regulations,  we  may  assume,  justi- 
fied the  act,  but  as  between  himself,  as  the  company's 
representative,  and  appellee  a  different  question  is 
presented  by  the  concluding  part  of  the  instruction. 

The  contention  of  counsel  for  appellant  is,  that  the 
seventh  instruction  is  incorrect  and  misleading,  for 
the  reason  that  the  ticket  was  the  only  evidence  of  the 
right  to  be  carried  upon  the  train,  as  between  himself 
and  the  conductor,  and  that  "he  had  no  enforceable 
right  to  be  carried  on  the  ticket  as  between  himself 
and  the  appellant." 

The  material  question,  therefore,  for  our  considera- 
tion in  this  connection  is,  whether,  in  the  light  of  the 
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evidence  and  the  averments  in  the  complaint,  the 
court  erred  in  saying  to  the  jury: 

"If,  however,  the  plaintiff  received  the  expired  ex- 
cursion ticket  through  the  alleged  wrong  of  the  ticket- 
seller  at  Frankfort,  under  such  circumstances  that 
plaintiff,  in  the  exercise  of  reasonable  and  ordinary 
care,  was  justified  in  believing  it  was  good,  and  he 
took  passage  upon  the  train  in  good  faith,  the  defend- 
ant would  be  liable  for  damages  occasioned  to  plain- 
tiff by  his  expulsion  from  the  train  by  the  conductor, 
if  a  full  explanation  was  made  by  plaintiff,  to  the  con- 
ductor, of  the  facts  and  circumstances  constituting 
the  alleged  wrong  connected  with  the  plaintiff's  pur- 
chase of  the  ticket." 

The  preliminary  part  of  the  instruction  is  explained 
and  qualified  by  the  part  we  have  just  read.  In  the 
first  part  of  the  instruction,  the  theory  of  the  case  is 
not  clearly  and  fully  stated,  but  if  the  law  applicable 
to  the  case  is  correctly  stated  in  that  part  of  the  in- 
struction last  quoted,  the  preliminary  statements 
therein,  inconsistent  with  and  contradictory  of  the 
propositions  of  law  contained  in  the  conclusions,  were 
harmless  as  to  appellant,  because  the  mistake,  if  any, 
is  evidently  in  favor  of  appellant 

The  first  part  of  the  instruction,  standing  alone  and 
unexplained,  is  more  favorable  to  appellant  than  the 
part  herein  last  copied.  If  the  law  applicable  to  the 
case  is  correctly  stated  in  that  part  of  the  instruc- 
tion now  under  consideration,  what  is  said  in  the  pre- 
liminary part  of  the  instruction  standing  alone,  is 
wrong,  because  it  is  too  favorable  to  appellant,  and 
could  not  have  misled  the  jury  as  against  appellant. 

It  is  conceded  that  appellee  paid  the  agent  of  ap- 
pellant for  a  ticket  from  Frankfort  to  Kokomo,  and 
that  the  agent  delivered  to  appellee  a  ticket  which  he 
then  said  would  carrv  him  on  the  train  on  which  he 
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was  about  to  take  passage,  from  Frankfort  to  Ko- 
komo.  Appellee  noticed,  when  the  ticket  was  de- 
livered to  him,  that  it  was  an  excursion  ticket  "from 
Frankfort  to  Kokomo,"  and  called  the  attention  of  the 
agent  to  that  fact,  and  the  agent  then  said  to  him, 
"that  will  carry  you."  Without  going  to  a  gas  jet,  ap- 
pellee could  not  read  the  condition,  among  others  on 
the  ticket,  "that  it  will  be  good  for  return  passage  on 
regular  trains,  regularly  scheduled  to  stop  at  return 
destination,  until  October  28,  1893."  The  appel- 
lee paid  the  agent  the  regular  full  price  for  the  ticket, 
and  relied  on  the  statement  of  the  agent  that  it  would 
carry  him,  and  accepted  it  in  good  faith. 

Where  a  passenger  calls  for  and  pays  for  a  ticket 
from  one  station  on  the  railroad  to  another,  but  is,  by 
mistake  of  the  company's  agent,  given  a  ticket  which 
has  expired,  with  which  the  passenger,  without  fault, 
boards  the  train,  believing  he  has  the  proper  ticket, 
is  he  entitled  to  ride  thereon  the  distance  for  which 
he  has  paid,  upon  making  proper  explanations  to  the 
conductor?  This  question  was  answered  in  the  af- 
firmative in  EvansvUle,  etc.,  R.  R.  Co.  v.  Gates,  14  Ind. 
App.  172. 

If  the  conductor  refuses  to  heed  the  statements  of 
the  passenger,  and  ejects  him  from  the  train,  is  his  ex- 
pulsion from  the  train  wrongful,  and  is  the  passenger 
entitled  to  recover  against  the  company  for  the  con- 
sequences? This  question  wras  also  answered  by  the 
court  in  the  affirmative  in  the  case  last  cited. 

In  this  connection  we  quote  from  the  opinion  of 
Judge  Gavin  in  that  case  as  follows: 

"In  the  case  last  referred  to  (the  Beckett  caae)  it 
is  adjudged  that  one  boarding  a  train  without  a 
ticket,  by  reason  of  the  company's  negligent  failure 
to  afFord  him  an  opportunity  to  buy  one,  cannot  be  re- 
quired to  pay  an  excess  over  the  ticket  fare,  but  is  en- 
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titled  to  be  carried  at  the  regular  lowest  ticket  rate, 
and  the  conductor  must  listen  to  his  explanation  of 
the  circumstances,  or  the  company  must  respond  if  he 
eject, the  passenger.  It  was  there  said:  'The  first 
wrong  was  by  appellant,  in  failing  to  furnish  appel- 
lee a  ticket,  upon  his  reasonable  demand  therefor,  and 
it  must  answer  for  all  the  consequences  naturally  fol- 
lowing from  that  wrong.  The  company  cannot  be 
permitted  to  justify  its  own  wrongful  conduct  by  the 
fact  that  its  servants  were  acting  according  to  its  di- 
rections or  rules. 

"  'Although  the  conduotor  may  be  acting  strictly 
according  to  the  rules  of  the  company,  and  doing  that, 
and  only  that,  which,  under  its  rules,  he  is  authorized 
to  do,  it  by  no  means  follows  that  his  conduct  is  right- 
ful towards  the  passenger.  Between  himself  and  the 
company  its  rules  will  justify  the  conductor,  but  not 
as  between  himself,  as  the  company's  representative, 
and  thie  passenger.'  In  Chicago,  etc.,  R.  R.  Co.  v.  Conlcy, 
6  Ind.  App.  9  (16),  it  was  said  by  this  court: 
'It  is  true,  that  where  the  passenger  has  no 
ticket,  or  has  a  ticket  so  imperfect  that  it 
furnishes  no  sufficient  evidence  of  being  genuine 
and  the  conductor  has  nothing  to  determine  the  pas- 
senger's rights  from,  except  his  explanation,  he  is  not 
bound  to  take  the  same  as  true,  unless  his  failure  to 
have  a  ticket  or  a  perfect  ticket  was  due  to  the  com- 
pany's fault'  Again,  in  Chicago,  etc.,  R.  R.  Co.  v. 
Anlt,  10  Ind.  App.  661,  the  court  said,  through 
Reinhard,  J.:  'If  the  appellee  really  purchased  and 
paid  for  a  first-class  passenger  ticket,  with  a  return 
coupon  attached,  at  the  time  he  testified  he  purchased 
it,  and  presented  the  same  to  the  conductor,  it  would 
strongly  tend  to  prove  that  his  expulsion  from  the 
train  was  wrongful,  no  matter  what  the  form  or  word- 
ing of  the  ticket  may  have  been.'    Carrying  out  the 


380        APPELLATE  COURT  OF  INDIANA, 

Callaway,  Receiver,  v.  Mellett. 

principles  underlying  these  decisions,  we  da  not  see 
how  it  is  possible  to  escape  the  conclusion  that  where 
a  passenger  calls  for  and  pays  for  a  ticket  to  one 
place,  but  is,  by  the  mistake  of  the  company's  agent, 
given  a  ticket  different  from  that  desired,  with  which 
he,  without  fault,  boards  the  train,  believing  he  has 
the  proper  ticket,  he  is  entitled  to  ride  thereon  the  dis- 
tance for  which  he  has  paid,  upon  making  proper  ex- 
planation; and,  if  the  conductor  refuses  to  heed  his 
statements,  the  company  must  respond.  He  has  paid 
for  his  ride,  and  presented,  in  good  faith,  the  only  evi- 
dence given  by  the  company  of  his  right  to  make  the 
journey.  If  the  company  has  not  furnished  him  the 
proper  token  to  convey  the  fact  to  the  mind  of  its  con- 
ductor, the  blame  and  the  consequences  thereof  must 
both  rest  upon  the  company,  which  is  in  fault,  rather 
than  upon  the  passenger,  who  is  not  In  thus  holding, 
we  are  in  harmony  with  the  views  of  our  Supreme 
Court,  as  expressed  in  Qodfrey  v.  Ohio,  etc.,  R.  W.  Co., 
116  Ind.  30,  wherein  it  was  decided  that  where  a 
passenger  received  from  the  station  agent  the 
wrong  ticket,  being  the  reverse  of  that  for  which  he 
asked,  he  could  not  ride  thereon  four  months  after  his 
discovery  of  the  mistake,  but  Judge  Mitchell  says: 
'It  is  quite  probable,  if  the  plaintiff,  without  having 
had  ample  opportunity  to  correct  the  mistake  after 
discovering  it,  had  offered  the  ticket  on  the  first  trip, 
and  had  been  refused  passage,  he  would  have  been  en- 
titled to  recover  for  any  injury  in  case  he  had  been 
ejected,  after  having  done  all  he  reasonably  could  do 
to  rectifv  the  mistake.  The  case  would  then  have 
fallen  within  the  principles  declared  in  Lake  Erie,  etc., 
R.  W.  Co.  v.  Fir,  88  Ind.  381,  and  cases  of  that  class.' " 
See  also,  Cleveland,  etc.,  R.  W.  Co.  v.  Beckett,  11  Ind. 
App.  547;  Pittsburgh,  etc.,  R.  TV.  Co.  v.  Berryman,  11 
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Ind.  App.  640;  Louisville,  etc.,  R.  W.  Co.  v.  Goben,  15 
Ind.  App.  123. 

In  our  opinion,  that  part  of  the  instruction  to  which 
we  have  been  considering  the  objection  made  by 
counsel  for  appellant,  correctly  states  the  law. 

It  is  next  insisted  that  the  statement  in  the  last 
sentence  of  the  seventh  instruction,  that  appellee  was 
not  bound  to  pay  his  fare  a  second  time,  and  that  his 
refusal  to  do  so  could  not  be  considered  in  mitigation 
of  damages,  is  a  misstatement  of  the  law.  The  con- 
tention is  that,  as  he  had  the  monev  with  which  he 
could  have  paid  his  fare,  it  was  his  duty  to  pay  it  to 
the  conductor,  and  thereby  have  avoided  the  damages 
occasioned  by  the  act  of  the  agent  in  selling  him  the 
ticket  in  question  and  his  expulsion  from  the  train  by 
the  conductor. 

In  giving  this  part  of  the  instruction  there  was  no 
error.  Lake  Erie,  etc.,  R.  R.  Co.  v.  Arnold,  8  Ind. 
App.  297. 

In  the  last  case  cited,  Judge  Lotz  said:  "Appellant 
chose  to  stand  upon  what  it  conceived  to  be  its  strict 
legal  rights.  It  can  not  now  be  heard  to  complain  if 
the  appellee  chose  to  do  the  same.  It  comes  with  an 
ill  grace  for  the  appellant,  after  it  has  pushed  what 
it  believed  to  be  its  rights  to  the  last  extremity,  to  say 
that  because  it  offered  to  carry  appellee  if  he  would 
pay  his  fare,  the  damages  ought  to  be  mitigated." 
See,  also,  Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  supra. 

Counsel  for  appellant  insist  that,  in  "an  action  for  a 
wrongful  expulsion,  no  unnecessary  force  being  used," 
the  appellee  was  not  entitled  to  recover  anything; 
and,  therefore,  that  the  court  erred  in  giving  the  ninth 
instruction.  In  our  opinion,  under  the  authorities, 
the  ninth  instruction,  relative  to  the  measure  of  dam- 
ages, correctly  states  the  law  applicable  to  the  issues 
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and  the  evidence.     See  Louisville,  etc.,  R.  W.  Co.  v. 

Goben,  supra,  and  authorities  there  cited. 
All  concur  in  affirmance  of  the  judgment 
Gavin,  «J.,  concurs  in  the  law  as  stated  by  Davis, 

C.  J. 

Filed  May  26,  1896. 


No.  1,669. 

Lane  v.  Mayer  et  al. 

Guaranty. — Notice. — Acceptance. — A  guaranty  in  the  words:  "I 
hereby  agree  to  hold  myself  responsible  for,  and  agree  to  pay  for, 
any  goods  and  merchandise  which  may  be  purchased  of  you  by  A. 
L.  Lane,  Lebanon,  Indiana,  to  the  amount  of  $500,"  constitutes  an 
original  undertaking,  and  it  is  unnecessary  to  aver  or  prove  notice 
of  acceptance  thereof. 

Same. — Continuing  Guaranty. — An  agreement  to  be  responsible  for 
the  purchase-price,  and  to  pay  for  "any  goods  and  merchandise 
which  may  be  purchased,"  to  the  amount  of  $500,  not  limited  as  to 
time,  is  a  continuing  one. 

From  the  Boone  Circuit  Court 

S.  M.  Ralston  and  M.  Keefe,  for  appellant. 

N.  Morris,  L.  Newberger  and  J.  B.  Curtis,  for  appel- 
lees. 

Lotz,  J. — The  appellees  sued  the  appellant  on  the 
following  written  agreement: 

"Lebanon,  Ind.,  November  21, 1892. 

"Messrs.  Charles  Mayer  &  Co.,  Indianapolis,  Ind. : 

"Gents — I  hereby  agree  to  hold  myself  responsible 
for,  and  agree  to  pay  for,  any  goods  and  merchandise 
which  may  be  purchased  of  you  by  A.  L.  Lane,  Leb- 
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anon,  Indiana,  to  the  amount  of  five  hundred  dollars. 
"$500.00.  "Wes  Lane,  Cashier, 

•  "First  Nat  Bank." 

It  was  averred  that  this  instrument  was  delivered 
to  the  appellees,  and  that,  in  reliance  thereon,  they 
sold  to  A.  L.  Lane  goods  and  merchandise  of  the  value 
of  $180.52.  There  was  no  averment  that  the  appellees 
gave  the  appellant  notice  that  they  had  accepted  the 
obligation  and  would  act  upon  it.  Nor  does  the  evi- 
dence show  that  the  appellees  gave  the  appellant 
notice  of  their  acceptance.  It  is  insisted  that  the  ap- 
pellant cannot  be  held  liable,  in  the  absence  of  an 
averment  and  proof  of  such  notice. 

If  the  instrument  sued  on  is  a  strict  guaranty,  then 
notice  of  acceptance  wras  essential  before  the  appel- 
lant could  be  held  liable.  Without  acceptance,  the 
minds  of  the  contracting  parties  could  not  agree  upon 
the  same  terms,  and  no  contract  could  be  completed. 
Until  accepted,  and  notice  of  such  acceptance  given, 
it  would  only  be  a  naked  proposition.  But  if  the  in- 
strument is  an  original  undertaking,  it  became  bind- 
ing upon  delivery,  and  no  notice  of  acceptance  was 
necessary. 

The  distinction  between  a  contract  of  guaranty  and 
one  of  suretyship  has  been  so  often  stated  that  it  is 
unnecessary  to  repeat  it  here.  Shearer  v.  R.  S.  Peale 
<t  Co.,  9  Ind.  App.  282;  Bryant  v.  Stout  (Ind  App.),  44  N. 
E.  Kep.  68.  A  contract,  although  purporting  to  be  a 
guaranty,  may  be  so  worded  as  to  make  it  an  original 
undertaking.  In  such  ca^es  the  liability  of  the  person 
executing  it  is  analogous  to  that  of  a  surety  on  a 
bond.  It  is  often  difficult  to  determine  whether  or  not 
a  given  instrument  is  an  original  or  a  collateral  under- 
taking; and  there  is  some  conflict  of  authority  bearing 
upon  this  subject.    Each  case  must,  in  a  large  meas- 
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ure  depend  upon  its  own  peculiar  circumstances  and 
words  used  in  the  contract  or  written  instrument 
The  case  of  Conduitt  v.  Ryan,  3  Ind.  App.  1,  was  a 
suit  on  an  instrument  of  the  tenor  following :  "I  here- 
by guarantee  the  payment,  when  due,  of  all  bills  of 
goods  sold,  or  that  may  be  sold,  on  and  after  this 
date,  by  Conduitt  &  Sons  *  *  *  to  William  A. 
Black."  This  was  held  to  be  an  original,  and  not  a 
collateral  undertaking.  In  Nading  v.  McGregor,  121 
Ind.  465,  and  'Wright  v.  Griffith,  121  Ind.  478,  the 
actions  were  based  on  contracts  very  similar  in  legal 
effect  and  the  conclusion  was  reached  that  they  were 
original  undertakings.  Following  these  recent  cases, 
we  are  of  the  opinion  that  the  contract  declared  in 
this  case  is  an  original  undertaking,  and  that  it  was 
not  necessary  to  aver  or  prove  notice  of  acceptance. 

The  appellant  further  insists  that  the  finding  made 
by  the  court  is  contrary  to  the  law,  and  that  his  mo- 
tion for  a  new  trial  should  have  been  sustained. 

The  evidence  shows  that  after  the  execution  of  the 
contract,  A.  L.  Lane  purchased  of  the  appellees  more 
than  $500.00  worth  of  goods,  and  paid  for  them.  The 
goods  for  which  a  recovery  is  sought  in  this  action, 
were  purchased  afterwards.  The  appellant  contends 
that  the  guaranty  only  covered  the  first  $500.00  worth 
of  goods,  and  those  having  been  paid  for,  the  guar- 
anty was  exhausted,  and  that  the  goods  sold  after- 
wards were  not  covered  by  the  contract.  A  number 
of  cases  are  cited  which  support  this  contention. 
Here,  again  wre  enter  the  field  of  conflict.  It  would 
be  a  laborious  and,  perhaps,  impossible  task  to  at- 
tempt to  reconcile  the  adjudications  bearing  upon  this 
subject.  We  will  content  ourselves  by  following  the 
last  expression  of  the  Supreme  Court  of  this  State 
upon  this  question.  In  Trustees,  etc.,  v.  Gilliford,  139> 
Ind.  524,  the  contract  was  as  follows: 
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"We  hereby,  jointly  and  severally,  guarantee  to  the 
Presbyterian  Board  of  Publication,  payment  for  all 
sales  which  may  be  made  by  them  to  Rev.  William 
A.  Patton,  but  our  liability  on  this  guaranty  not  to 
exceed  in  any  event  $3,000.00." 

It  appeared,  in  that  case,  that  Patton  purchased 
goods  of  the  board,  aggregating  about  $10,000.00,  the 
sales  extending  over  a  period  of  years,  and  the  goods 
first  purchased  exceeding  in  value  $3,000.00,  had  been 
fully  paid  for.  It  was  held  that  the  contract  was  a 
continuing  one,  there  being  a  limit  as  to  the  amount, 
but  not  as  to  the  time. 

Following  this  case,  we  must  hold  that  there  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Gavin,  J.,  did  not  participate  in  this  decision. 

Filed  May  26, 1896. 


No.  1,704. 

Anderson  Foundry  and  Machine  Works  v.  Myers. 

Appellate  Procedure.—  Pleading.— Theory.—  If  a  pleading  is  sus- 
ceptible of  being  construed  as  proceeding  upon  two  or  more  theories, 
or  the  predominating  theory  is  dubious  or  uncertain,  the  theory 
adopted  by  the  parties  and  the  trial  court,  and  upon  which  the 
cause  proceeded  and  was  tried,  will  be  adhered  to  on  appeal. 

Pleading. — Complaint. — Tort. — Contract. — Tort  and  contract  cannot 
properly  be  commingled  in  the  same  paragraph  of  complaint. 

Same. —  Complaint.  —  False  Representations.  —  Caveat  Emptor. —  A 
complaint  is  not  sufficient  upon  the  theory  of  false  representations, 
where  it  appears  that  the  machine  in  question  was  delivered  upon 
plaintiff's  premises,  and  was  there  tested  by  defendant's  agent  in 
plaintiff's  absence,  and  the  character  of  its  work  and  its  capacity 
falsely  reported  to  plaintiff,  but  that  plaintiff  had  ample  opportunity 
to  test  the  machine,  in  such  respects,  before  he  made  payment  on 
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the  same  and  executed  his  note  for  the  balance,  but  neglected  to  do 
so,  it  not  appearing  but  that  plaintiff  was  as  competent  to  make  the 
test  as  defendant  or  its  agent. 
False  Representations.— Sale.— Caveat  Emptor. — A  representation 
that  a  machine  is  new,  is  unavailing  in  an  action  for  false  repre- 
sentations, where  the  plaintiff  had  opportunity  to  determine  such 
fact  for  himself. 

From  the  Madison  Circuit  Court. 

Chipman,  Keltner  &  Sendee,  for  appellant.     . 

H.  C.  Ryan,  Carson  &  Thompson,  for  appellee. 

Lotz,  J. — The  appellant,  the  Anderson  Foundry 
and  Machine  Works,  sold  to  the  appellee  a  steam- 
power  brick  machine,  for  the  price  of  $550.00.  -  The 
appellee  brought  this  action,  claiming  that  he  had 
sustained  damages  on  account  of  the  false  and 
fraudulent  representations  of  the  defendant,  and  of 
breach  of  warranty.  The  theory  of  the  complaint  is 
somewhat  uncertain.  It  is  susceptible  of  being  con- 
strued as  an  action  to  recover  damages  for  false  and 
fraudulent  representations,  and  also  for  a  breach  of 
warranty. 

It  appears,  from  the  instructions  given,  that  the 
trial  court  construed  the  complaint  as  proceeding 
upon  the  theory  of  fraudulent  representation,  and  ap- 
pellee's counsel,  in  their  brief,  expressly  claim  that 
this  is  the  theory  of  the  complaint,  and  that  they  tried 
the  case  upon  that  theory.  When  a  pleading  is  sus- 
ceptible of  being  construed  as  proceeding  upon  two 
or  more  theories,  or  the  predominating  theory  is  du- 
bious or  uncertain,  that  theory  adopted  by  the  parties 
and  trial  court,  and  upon  which  the  cause  proceeded 
and  was  tried,  will  be  followed  by  this  court,  Cleve- 
land, etc.,  It.  W.  v.  Dcbolt,  10  Ind.  App.  174. 

The  averments  of  the  complaint,  in  so  far  as  they 
are  necessary  to  present  the  question  of  fraud,  are, 
substantially,  as  follows: 
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The  plaintiff  entered  into  an  agreement  with  the 
defendant  for  the  purchase  of  a  steam-power  brick 
machine.  It  was  agreed  that  the  plaintiff  should  pay 
the  freight  from  Anderson  to  Centerton,  and  that  he 
would  place  the  machine  in  his  brickyard  at  Center- 
ton,  and  provide  clay  for  starting  and  testing  the  ma- 
chine. The  defendant  agreed  to  superintend  and  start 
the  machine  into  successful  operation,  and  to  the  sat- 
isfaction of  the  plaintiff.  The  defendant  represented 
and  warranted  that  the  machine  had  a  capacity  to 
make  35,000  to  40,000  perfect  brick  per  day,  from  clay 
sufficiently  stiff  to  retain  their  forms  ;  that  the 
machine  was  of  the  best  workmanship  and  materials, 
and  was  new,  having  been  used  but  two  or  three  days. 

In  consideration  of  the  representations,  agreements, 
and  warranty,  the  plaintiff  agreed  to  pay  the  defend- 
ant the  sum  of  $550.00,  as  follows:  $275.00  cash,  and 
$275.00  by  his  negotiable  promissory  note  due  in  one 
year,  when  the  defendant  should  start  the  machine 
into  successful  operation,  and  it  should  be  demon- 
strated to  the  plaintiff's  satisfaction  that  the  defend- 
ant's contract  and  warranty  had  been  fully  per- 
formed. In  pursuance  of  such  agreement,  the  ma- 
chine was  set  up  in  the  plaintiff's  yard  at  Centerton, 
and  everything  done  by  the  plaintiff  to  make  a  proper 
test  of  the  machine;  on  the  24th  day  of  August,  1892, 
the  defendant  sent  its  agent  to  superintend  the  start- 
ing and  operating  of  the  machine.  The  plaintiff  had 
no  knowledge  of  the  time  when  the  test  should  be 
made,  and  was  not  present.  In  the  absence  of  the 
plaintiff,  the  defendant's  agent  did  superintend  the 
starting  and  operating  of  the  machine,  and  thereafter, 
upon  the  return  of  the  plaintiff,  represented  to  him 
that  the  machine  had  worked  perfectly  and  as  guar- 
anteed, which  representations  were  not  true,  but  the 
plaintiff  believed  the  same  to  be  true,  and  relied 
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thereon.  The  defendant,  at  the  same  time,  in  a  writ- 
ten communication,  stated  to  the  plaintiff  that  if 
everything  was  not  perfectly  satisfactory,  it  would 
make  it  so.  Afterwards,  on  the  31st  day  of  August, 
the  plaintiff  notified  the  defendant  that  he  had  not 
yet  operated  the  machine,  and  that  he  was  not  pre- 
pared to  make  payment,  but  probably  would  be  by  the 
following  week,  and  asked  for  an  additional  war- 
ranty; that  the  defendant  thereupon,  on  the  2d  day  of 
September,  made  this  further  statement  in  writing: 
"We  will  say  to  you  that  you  can  rest  easy,  for  we  will 
do  our  part  in  the  event  anything  should  not  prove 
satisfactory,  which  we  are  certain  will  not  be  the 
case;"  that,  relying  upon  such  representations  and 
agreements,  the  plaintiff,  before  making  a  test  of  said 
machine,  and  before  it  had  been  demonstrated  to  his 
satisfaction  that  the  machine  filled  the  warranty, 
made  the  cash  payment  of  $275.00,  and  executed  his 
negotiable  promissory  note  for  the  deferred  payment 
It  is  further  averred  that  the  machine  was  of  imper- 
fect construction;  that  it  had  less  capacity  than  was 
represented  and  warranted,  and  could  not  be  ad- 
justed so  as  to  make  brick  perfectly,  and  was 
not  a  new  machine,  but  a  second-hand  one,  and  was 
wholly  worthless;  all  of  which  the  defendant  knew 
at  the  time  of  making  the  contract  and  representa- 
tions, and  which  were  fraudulently  concealed  and 
withheld  from  the  plaintiff,  with  the  intent  to  cheat 
and  defraud  the  plaintiff;  and  that  by  means  thereof 
the  plaintiff  was  induced  to  enter  into  said  contract 
and  to  make  the  payments  for  the  machine;  that,  by 
reason  of  such  fraudulent  acts,  the  plaintiff  has  suf- 
fered great  loss  for  expenditures  for  labor  in  trying  to 
operate  the  machine,  and  suffered  a  loss  in  his  busi- 
ness by  reason  of  the  failure  of  the  machine  to 
operate  properly. 
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Fraud  and  breach  of  warranty  are  commingled  in 
this  pleading.  It  is  difficult  to  see  how  the  same 
transaction  can  be  made  the  basis  for  both  a  tort  and  a 
contract,  and  united  in  the  same  paragraph  of  com- 
plaint. It  is  true,  that  a  party  has  the  right  to  elect  to 
treat  a  transaction  as  a  tort  or  as  a  contract,  but  he 
cannot  properly  commingle  both  in  the  same  para- 
graph of  complaint.  As  the  complaint  has  been  con- 
strued by  the  appellee  and  the  trial  court  as  proceed- 
ing upon  the  theory  of  fraudulent  representation,  we 
will  consider  its  sufficiency  upon  this  theory. 

The  representations  concerning  the  workmanship 
and  materials  which  entered  into  the  machine,  and  of 
the  brick  made,  are  not  sufficient  to  sustain  a  charge 
of  fraud.  There  is  nothing  to  show  that  the  plaintiff 
waa  inexperienced,  or  had  no  opportunity  to  see  and 
examine  the  machine  and  brick  made,  for  himself.  In 
fact,  it  appears  that  he  had  possession  of  it,  and  had 
opportunities  to  examine  it.  For  aught  that  appears, 
he  was  as  capable  of  ascertaining  its  workmanship, 
and  the  quality  of  the  materials,  and  the  work  done, 
as  the  defendant. 

The  representation  that  it  was  new,  having  been 
used  only  two  or  three  days,  is  of  the  same  character 
as  the  other  representations.  The  appellee  had  the 
opportunity  to  determine  for  himself  whether  or  not 
it  was  new.  And  as  to  its  having  been  used,  this  is 
an  immaterial  matter.  If  the  machine  would  do  the 
work  required,  and  was  perfect  and  sound,  this  would 
be  sufficient,  no  matter  how  much  it  had  been  used. 
The  representation  as  to  the  kind  of  work  the  machine 
would  do,  and  as  to  the  amount  or  capacity  of  its 
work,  were  material  representations  of  existing  facts. 
If  the  plaintiff  was  misled  and*  deceived  by  such  rep- 
resentations, and  induced  to  part  with  his  money  and 
note,  after  he  had  exercised  due  caution,  he  may 
maintain  an  action  for  the  damages  sustained. 
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It  appears,  from  the  averments,  that  the  plaintiff 
was  not  required  to  pay  until  the  machine  had  been 
set  up  in  his  own  yards,  and  a  test  of  its  capacity  and 
work  made  to  his  satisfaction.  It  is  true,  he  was  not 
present  when  the  test  was  made,  and  that  the  test  was 
falsely  represented  to  him.  But  he  did  not  make  pay- 
ment at  that  time.  He  retained  the  possession  of  the 
machine  upon  his  own  yards  for  several  days  before 
he  made  the  settlement.  For  aught  that  appears,  he 
was  a  practical  and  experienced  workman  in  that  line, 
and  had  a  full  opportunity  to  make  a  test  and  ascer- 
tain for  himself  the  truth  or  falsity  of  the  representa- 
tion before  parting  with  his  money  and  note.  In  fact, 
it  does  appear  that,  in  a  few  days  afterwards,  he  did 
make  such  test,  and  then  learned  of  the  falsity  of  the 
representations.  There  is  nothing  in  the  complaint  to 
show  that  the  defendant's  agent  professed  to  be  an  ex- 
pert, and  that  the  plaintiff  wras  ignorant  and  inex- 
perienced. For  aught  that  appears,  the  plaintiff  was 
as  competent  to  make  the  test  as  the  defendant  or  its 
agent.  It  seems  that  he  was  a  manufacturer  of  brick, 
had  a  brickyard,  and  was  engaged  in  that  business. 
When  both  parties  stand  upon  an  equal  footing,  and 
have  the  same  opportunities,  the  rule  caveat  emptor  ap- 
plies. "If  a  party  blindly  trust  where  he  should  not, 
and  closes  his  eyes  wThere  ordinary  diligence  requires 
him  to  see,  he  is  willingly  deceived,  and  the  maxim  ap- 
plies, volenti  non  fit  injuria"  Frenzel  v.  Miller,  37  Ind.  1 
(17);  Furnace  v.  Friday,  102  Ind.  129. 

The  complaint  is  not  sufficient  upon  the  theory  of 
fraud.  It  may  be  sufficient  upon  the  theory  of  a 
breach  of  warranty,  but  the  case  wras  not  tried  upon 
that  theorv.  An  issue  of  fraud  was  tried  when  none 
was  properly  charged.. 

The  cause  is  reversed,  with  instructions  to  sustain 
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the  appellant's  motion  for  a  new  trial,  and  with  leave 
to  amend  the  complaint  if  desired. 

Filed  May  26,  1896. 

Concurring  Opinion. 

Davis,  C.  J. — I  do  not  concur  in  all  the  reasoning  of 
Judge  Lotz.  The  same  transaction  may  constitute  a 
tort  and  a  contract,  but  fraud  and  a  breach  of  war- 
ranty cannot  properly  be  joined  as  a  cause  of  action 
in  one  paragraph.  The  representation,  that  it  was  a 
new  machine  and  had  been  used  only  two  or  three 
days,  was,  under  the  circumstances  disclosed  in  the 
complaint,  a  material  fact.  The  length  of  time  the 
machine  had  been  used,  in  view  of  the  fact  that  its 
use  demonstrated  that  it  was  worthless,  was  a  mat- 
ter of  importance.  It  is  not  alleged  wherein  the  rep- 
resentation that  the  machine  worked  perfectly  was 
false.  It  appears,  however,  that  appellee  had  posses- 
sion of  the  machine  for  several  days  before  he  made 
the  settlement  therefor,  and  it  is  not  averred  that  the 
alleged  defects  were  latent  or  concealed.  For  aught 
that  appears,  they  may  have  been  open  and  obvious. 
The  mere  fact  that  appellee  had  an  opportunity  to  de- 
termine whether  the  machine  was  as  represented, 
would  not  preclude  his  right  to  recover  damages  sus- 
tained by  him  on  account  of  the  fraud.  Appellee  had 
the  right  to  rely  on  appellant's  representation  of  ex- 
isting material  facts,  the  truth  of  which  were  known 
to  appellant,  and  unknown  to  him.  He  was  under  no 
obligation  to  investigate  and  verify  such  representa- 
tions. However,  as  it  appears,  as  before  observed, 
that  the  machine  was  in  his  possession  for  several 
days  before  he  made  settlement  therefor;  he  should, 
in  view  .of  the  circumstances  referred  to  by  Judge 
Lotz,  have  shown  that  the  defects,  concerning  which 
the  alleged  false  and  fraudulent  representations  were 
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made,  were  not  open  and  apparent  to  his  observation. 
He  was  not  bound  to  anticipate  that  the  representa- 
tions were  false  but  he  was  required,  under  the  cir- 
cumstances, to  see  and  notice  such  defects  as  were 
open  and  obvious  to  his  observation.  See  Armstrong 
v.  White,  9  Ind.  App.  588.  If  the  defects  were  latent  or 
concealed,  or  if,  on  account  of  ignorance  or  inexperi- 
ence, he  did  not  see  such  defects  as  were  open  and 
obvious,  such  facts  should  be  alleged. 
All  concur  in  the  result. 

Filed  May  26,  1806. 


No.  1,716. 

Carriger  et  al.  v.  Mackey. 

Mechanic's  Lien. — Notice  of  Filing. — Commencement  of  Action  On.— 
Statute  Construed. — Section  7259,  R.  S.  1894,  does  not  require  that 
an  action  shall  be  commenced  on  foreclosure  of  a  mechanic's  lien 
within  one  year  from  the  receipt  of  the  notice  in  the  recorder's  office, 
but  that  the  complaint  thereon  shall  be  filed  within  one  year  from 
the  receipt  of  such  notice  in  said  office. 

Same. — Priority  of  Over  Mortgage. — The  lien  of  a  mortgage  for  the 
balance  of  purchase-money,  Or  a  mortgage  given  for  debts  due  on 
account  of  material  used  and  labor  performed  in  the  construction  of 
a  building,  is  inferior  to  a  mechanic's  lien,  on  a  building  situate  on 
the  mortgaged  real  estate,  such  lien  having  been  created  subsequent 
to  the  execution  of  the  mortgages.  Such  mortgages  have  priority 
only  upon  the  real  estate  as  it  stood  at  the  time  of  their  execution. 

From  the  Marion  Superior  Court 
Van  Vorhis  &  Spencer,  for  appellants. 
Herod  &  Herod,  for  appellee. 

Eeixhatid,    J. — This    is    an    action    by    appellee, 
against  appellants,  to  enforce  a  mechanic's  lien.    One 
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of  the  errors  assigned  is  that  the  amended  complaint 
of  the  appellee  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  objection  urged  to  the  complaint  is  that  it  fails 
to  show  that  the  action  was  brought  within  the  time 
limited  bv  law. 

The  statute  requires  that  "the  complaint  shall  be 
filed"  in  the  circuit  or  superior  court,  within  one  year 
from  the  time  when  the  notice  was  received  for  record 
in  the  recorder's  office.  R.  S.  1894,  section  7259 ;  Kulp 
v.  Chamberlain,  4  Ind.  App.  560.  The  appellants'  coun- 
sel misapprehend  the  language  of  the  statute.  It 
does  not  require  the  action  to  be  commenced  within  a 
vear  from  the  receipt  of  the  notice  in  the  recorder's  of- 
fice, but,  as  we  have  shown,  it  provides  that  the  com- 
plaint shall  be  filed  within  that  time.  The  last  work  is 
alleged  to  have  been  done  on  the  building  November 
15,  1892,  and  it  is  averred  that  the  notice  was  filed  in 
the  recorder's  office  on  Dec.  23  1892,  and  that  the  orig- 
inal complaint  was  filed  March  2, 1893.  We  are  aware 
that  an  action  is  not  properly  commenced  until  a  sum- 
mons has  been  issued  and  placed  in  the  hands  of  the 
officer  for  service.  R.  S.  1894,  section  316;  Gharlestown 
School  Tp.  v.  Hay>  74  Ind.  127.  As  the  language  of  the 
statute  does  not  requirethat  the  action  must  be  com- 
menced within  a  year  from  the  receipt  of  the  notice, 
the  objection  pointed  out  to  the  complaint  is  not  well 
taken.  Nor  is  there  any  merit  in  the  contention  that 
the  complaint  is  fatally  defective  because  it  fails  to 
show  when  the  notice  to  hold  a  lien  was  received  in  the 
recorder's  office.  It  is  averred  that  the  notice  was  filed 
in  said  office  December  23,  1892.  It  could  not  have 
been  legally  filed  there,  unless  it  had  been  received  by 
the  recorder.  The  complaint  is  sufficient  to  withstand 
the  assignment  of  error. 

Another  specification  of  error  is    that  the  court 
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erred  in  its  conclusions  of  law  upon  the  special  find- 
ing of  facts.  The  court  found  that  the  appellant, 
McLain,  holds  a  mortgage,  dated  October  14,  1891,  on 
the  real  estate  described,  to  secure  the  payment  of 
$1,430.67,  for  balance  of  purchase-money.  It  was  also 
found  that  appellant,  John  J.  Carriger,  holds  a  mort- 
gage to  secure  a  note  dated  October  31,  1892,  for 
$275.00;  and  another  mortgage,  dated  November 
1,  1892,  for  $125.00,  both  of  which  mortgages  were 
given  to  secure  notes  payable  in  bank,  and  given  in 
payment  of  materials  furnished  and  labor  done  in  the 
erection  and  construction  of  the  dwelling  house  sit- 
uate on  said  real  estate. 

The  court  further  found  that  the  appellant,  Sarah 
F.  Carriger,  is  now  the  owner  of  said  real  estate,  hav- 
ing taken  a  deed  for  it  from  the  appellants  Dinah 
Crome  and  her  husband,  July  6,  1893,  after  the  com- 
plaint herein  was  filed,  etc. 

The  court,  as  a  conclusion  of  law,  held  that  Mc- 
Lain and  Carriger's  mortgages  are  a  first  and  prior 
lien  on  said  real  estate,  but  inferior  to  appellee's  lien 
on  the  building;  that  appellee  is  entitled  to  a  lien  on 
said  building  for  $47.50,  and  that  his  lien  thereon  for 
said  amount  should  be  foreclosed,  with  the  privilege 
to  the  purchaser  to  remove  the  same  from  the  prem- 
ises within  ninetv  davs. 

The  appellants  insist,  that  the  facts  found  show  no 
equity  in  the  appellee,  which  entitles  him  to  a  lien  su- 
perior to  the  mortgage  of  John  J.  Carriger,  given  for 
debts  due  for  materials  used  and  labor  performed  in 
the  construction  of  the  building.  We  are  unable  to 
perceive  by  what  rule  the  appellants  who  have  mort- 
gages, are  entitled  to  priority  on  the  building.  It  can 
make  no  difference  what  the  mortgages  wrere  given  to 
secure.  They  have  priority  only  upon  the  real  estate 
as  it  stood  at  the  time  of  their  execution.    The  house 
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must  stand  as  security  far  the  lien  taken  for  the  ma- 
terials furnished  and  labor  performed,  and  no  lien, 
unless  it  be  for  taxes  or  assessments  for  pub- 
lic improvements,  can  reach  behind  it.  Nor  will 
the  fact  that  the  mortgage  of  Carriger  was 
given  to  secure  debts  for  material  and  labor 
in  the  building  make  any  difference.  The  appel- 
lant Carriger  does  not  seek  to  enforce  a  mechanic's 
or  materialman's  lien  for  such  materials  and  work. 
When  the  mortgage  was  taken  to  secure  said  debts, 
the  latter  were  reduced  to  the  level  of  other  debts  se- 
cured by  mortgage.  The  creditor  had  his  option,  to 
proceed  to  establish  and  enforce  a  lien  or  to  take  a 
mortgage  on  the  premises.  He  chose  the  latter  course, 
and  by  that  course  he  must  stand.  Had  he  pursued 
the  remedy  given  him  by  way  of  a  lien  he  might  have 
come  in  on  equal  footing  with  the  appellee.  As  it  is, 
he  retains  his  priority  (in  connection  with  appellant 
McLain),  so  far  as  it  concerns  the  lands  upon  which 
the  house  was  erected,  but  forfeits  it  upon  the  house 
itself,  if  the  whole  of  the  latter  is  required  to  pay  the 
appellee's  lien.  The  proceeding  against  the  house,  as 
separate  from  the  ground,  and  the  sale  and  removal 
of  the  former  in  satisfaction  of  the  mechanic's  lien,  in 
preference  to  the  mortgage  liens,  are  authorized  by 
the  express  warrant  of  the  statute.  R.  S.  1894,  sec- 
tion 7256. 

Appellants'  counsel  are  in  error  when  they  assert 
that  the  court  did  not  find  that  appellee  had  filed  with 
the  recorder,  or  that  the  recorder  had  received  for 
record,  the  proper  notice  of  the  appellee  of  his  inten- 
tion to  hold  a  lien.  It  was  expressly  found  that,  "on 
the  23d  day  of  December,  1892,  and  less  than  sixty 
days  after  doing  said  work  and  furnishing  said  ma- 
terials, the  plaintiff  filed  in  the  office  of  the  recorder 
of  Marion  county,  a  notice  of  his  intention  to  hold  a 
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lien  upon  the  real  estate  described  in  finding  No.  1, 
which  notice  was  as  follows,  to-wit:"  Then  follows  a 
copy  of  the  notice.  This  was  a  sufficient  finding  upon 
the  subject  of  the  filing  of  the  notice. 

It  also  sufficiently  appears  that  the  complaint  was 
filed  within  the  time  prescribed  by  the  statute* 

Judgment  affirmed. 

Filed  May  26,  1896. 


No.  1,746. 

Hufford,  Administrator,  v.  Neher. 

Witness. —  Competency  Qf. —  Opinion,  —  A  witness  may  give  an 
opinion  as  to  the  value  of  services  rendered  in  waiting  upon  and 
nursing  a  sick  person,  without  first  having  shown  to  possess  any 
special  knowledge  upon  the  subject  of  the  value  of  such  services. 

Evidence. — Competency  Of. — Where  decedent,  prior  to  her  death, 
lived  with  the  family  of  her  son-in-law,  evidence  that  no  charge  was 
made  for  her  support  while  she  lived  with  her  other  children,  is  ad- 
missible in  an  action  against  her  administrator,  by  such  son-in-law, 
to  recover  for  her  support. 

From  the  Carroll  Circuit  Court. 

J.  H.  Gould  and  G.  J2.  Eldridge,  for  appellant. 

Retnhard,  J. — The  appellee  filed  his  claim  against 
the  estate  of  appellant's  decedent,  Elizabeth  Hufford, 
stating  that  said  estate  was  indebted  to  the  appellee 
for  services  rendered  the  decedent,  such  as  washing, 
mending,  boarding,  waiting  upon,  sitting  up  with  and 
nursing  her,  she  being  unable  to  take  care  of  herself, 
and  her  mind  being  impaired.  A  jury  trial  resulted  in 
a  verdict  for  $324.00  in  favor  of  appellee,  upon  which, 
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over  appellant's  motion  for  a  new  trial,  the  court  ren- 
dered judgment  The  overruling  of  the  motion  for  a 
new  trial  is  the  only  error  discussed  by  appellant's 
counsel. 

On  the  trial,  several  witnesses  were  allowed,  over 

m 

appellant's  objection  and  exception,  to  give  their 
opinion  as  to  the  value  of  the  services  rendered  by  the 
appellee,  without  first  having  been  shown  to  possess 
any  special  knowledge  upon  the  subject  of  the  value 
of  such  services.  Expert  testimony  is  not  required  to 
establish  the  value  of  such  services.  The  witnesses 
stated  that  they  knew  the  services  were  rendered  and 
their  value.  There  was  no  error  in  the  ruling.  Stormsy. 
Lemon,  7  Ind.  App.  435;  Wahl  v.  Shoulders,  14  Ind.  App. 
665. 

The  appellee  was  the  son-in-law  of  appellant's  de- 
cedent. It  was  shown  that  said  decedent  and  her  hus- 
band lived  with  appellee  in  his  family  for  some  time 
before  they  both  died.  The  only  evidence  upon  which  a 
claim  could  be  based,  to-wit,  that  decedent  had  agreed 
to  compensate  appellee  for  the  services,  etc.,  was  that 
she  stated,  shortly  before  her  death,  to  several  parties 
who  testified  on  the  trial,  that  she  wanted  appellee 
and  his  wife  well  paid  for  taking  care  of  her.  It  was 
proved,  without  contradiction,  that  decedent  and  her 
husband,  being  considerably  in  debt  and  having  but 
little  property,  their  children,  including  the  appellee 
and  his  wife,  had  agreed  to  care  for  them  alternately 
without  compensation  for  such  services.  It  was  also 
shown  that  the  decedent,  when  she  made  the  state- 
ment that  she  wanted  appellee  and  his  wife  well 
paid,  was  in  feeble  condition  of  mind,  not  having  been 
entirely  rational  for  two  or  three  years  before  her 
death. 

The  appellant  offered  to  prove  that,  in  pursuance  of 
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the  agreement  referred  to,  the  decedent  and  her  hus- 
band had  been  living  with  some  of  their  other  chil- 
dren, and  that  these  had  not  made  any  charges  for  such 
services.  The  court  sustained  an  objection  to  this  pro- 
posed testimony.  We  are  of  opinion  that  the  testi- 
mony was  competent,  and  should  have  been  admitted 
as  a  circumstance  tending  to  prove  the  existence  of 
the  agreement  Its  weight  was,  of  course,  for  the  jury. 

We  think  it  doubtful  whether  there  was  sufficient 
evidence  to  overcome  the  presumption  that  the  de- 
cedent lived  as  a  member  of  appellee's  family.  If  the 
decedent  and  her  children  had,  when  she  was  of  sound 
mind,  entered  into  an  agreement  by  which  she  wTas  to 
be  taken  care  of  gratuitously,  and  the  decedent  had 
subsequently,  when  she  was  weak  in  mind,  stated  that 
she  wanted  appellee  well  paid  for  taking  care  of  her, 
this  would  fall  short  of  an  express  agreement  to  pay 
for  such  care  and  services.  But  the  jury  may  have 
been  justified,  from  all  the  facts  and  circumstances 
in  the  case,  in  the  conclusion  that  the  decedent  lived 
with  the  appellee  under  an  agreement  to  pay  him  for 
the  care  and  services  rendered  her. 

In  view  of  the  unsatisfactory  character  of  the  evi- 
dence, as  to  any  agreement  of  the  decedent  to  pay  for 
the  care  and  services  rendered  her,  we  think  the  error 
of  excluding  the  testimony,  as  to  what  the  other  chil- 
dren did  in  pursuance  of  the  agreement,  was  harmful, 
and  the  appellant  is  entitled  to  a  new  trial. 

Judgment  reversed. 

Filed  Hay  26, 1896. 
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No.  1,865. 

Edmonds  et  al.  v.  Mounsey. 

Landlord  and  Tenant.—  Natural  Gas  and  Oil  Lease.— Liability  of 
Assignee  Not  in  Possession. — The  assignees  of  a  natural  gas  and  oil 
lease  are  bound  by  their  acceptance  of  such  lease,  to  make  good  the 
covenants  contained  in  the  lease  to  pay  rent,  and  such  obligations 
are  not  postponed  until  actual  entry  upon  the  land. 

Same. — Pleading. — Assumption  of  Lease. — Statute  of  Frauds. — In  a 
suit  by  a  lessor  of  a  natural  gas  lease,  against  an  assignee  of  such 
lease,  it  is  not  necessary  to  plead  an  assumption  thereof  by  such 
assignee,  nor  is  such  transaction  affected  by  the  statute  of  frauds. 

Same. — Surrender  of  Lease. — A  condition  in  a  lease  that  a  surrender 
thereof  by  lessee  should  satisfy  all  damages  between  the  parties 
thereto,  applies  to  future  rentals  and  not  to  rentals  already  accrued. 

Same. — One  tenant  in  common  of  a  lease  cannot,  without  the  consent 
of  his  co-tenants,  bind  their  interests  by  a  surrender  of  such  lease. 

Same. — A  provision  in  an  oil  and  gas  lease  that  a  failure  to  complete 
an  oil  well  on  the  leased  premises,  or  make  payment  of  a  specified 
rental,  shall  render  the  lease  null  and  void,  is  not  effective  in  behalf 
of  the  lessee  unless  the  lessor  so  elects. 

New  Trial. — Joint  Motion. — A  joint  motion  for  new  trial  by  all  the 
defendants,  on  the  ground  that  the-  verdict  is  excessive,  is  prop- 
erly denied  unless  the  verdict  was  wrong  as  to  all  of  the  defendants. 

Same. — Instructions. — A  motion  for  a  new  trial  on  the  ground  of  error 
in  giving  several  instructions  is  properly  denied  unless  all  of  the 
instructions  were  erroneous. 

From  the  Blackford  Circuit  Court. 

A.  N.  Martin  and  W.  H.  Eichhorn,  for  appellants. 

J.  Cant  well,  S.  W.  Cantwell  and  L.  B.  Simmons,  for 
appellee. 

Gavin,  J. — Appellee  sued  to  recover  the  rentals, 
payable  according  to  the  terms  of  a  gas  and  oil  lease, 
executed  February  1,  1890,  by  appellee  to  appellant 
Edmonds,  who,  on  March  6,  1890,  duly  sold,  trans- 
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ferred,  assigned,  and  conveyed  the  same  in  writing 
to  appellants  Slack,  Spellacy,  Palmer  &  Twibell,  by 
one  of  whom  a  one-sixth  interest  was,  in  September, 
1890,  conveyed  to  appellant  Sinneman. 

Appellants  demurred  and  answered  by  general  de- 
nial, and  specially,  setting  up  a  surrender  of  the  lease. 

By  the  terms  of  the  lease,  appellee,  in  consideration 
of  $1.00  and  the  covenants  therein  contained, 
"granted,  demised  and  let"  unto  said  Edmonds,  his 
heirs  and  assigns,  for  the  purpose  and  with  the  ex- 
clusive right,  of  drilling  and  operating  for  petroleum 
and  gas,  the  tract -of  land  therein  described,  with 
rights  to  take  water,  lay  pipes,  remove  fixtures,  etc., 
for  a  period  of  five  years,  and  as  much  longer  as  oil 
or  gas  should  be  found  or  produced  in  paying  quanti- 
ties. In  consideration  thereof,  the  lessee  agreed  to 
give  and  pay  certain  royalties,  and  to  complete  a  well 
on  said  premises  within  six  months,  and  in  case  of  fail- 
ure to  so  do,  to  pay  to  appellee  for  such  delay  a  yearly 
rental  of  $1.00  per  acre  on  the  premises  leased,  from 
said  time  for  completing  the  well  until  such  comple- 
tion, the  "said  rental  amounting  to  $120.00,  to  be 
paid  at  the  Bluffton  bank,  or  direct  to  appellee,"  and 
a  failure  to  complete  such  well,  or  make  such  pay- 
ment, or  deposit,  as  above  mentioned,  shall  render 
this  lease  null  and  void,  and  to  remain  without  effect 
between  the  parties  hereto. 

If  lessee  "is  in  default  in  any  of  the  agreements  of 
this  contract,  it  is  agreed  that  second  party  is  to  have 
sixty  days,  after  receiving  written  notice  of  such  de- 
fault, to  fulfill  the  requirements  of  such  default,  be- 
fore this  lease  shall  become  null  and  void,  'the  sur- 
render of  this  lease  by  second  party  satisfies  all  dam- 
ages between  the  parties  hereto."  All  conditions 
were  to  apply  to  lessee's  assigns. 

The  complaint  seeks  to  recover  the  annual  rental  of 


MAY   TEEM,  1896— Vol.  15.  401 

Edmonds  et  al.  v.  Mounsey. 

$120.00,  during  the  time  no  well  was  sunk,  none  hav- 
ing been  put  down  at  any  time,  and  no  payment  ever 
having  been  made. 

No  sufficient  objection  has  been  presented  to  the 
complaint  It  is  good  as  against  each  of  the  appel- 
lants, for  some  amount,  at  least,  and  that  enables  it 
to  withstand  the  demurrer.  The  original  lessee  is 
bound  by  the  contract,  to  make  the  payments.  The  as- 
signees ai^e  bound  by  their  acceptance  of  the  lease,  to 
make  good  the  covenants  to  pay  rent,  therein  con- 
tained. Their  liability  is  upon  the  covenants,  and 
arises,  not  from  any  express  assumption  or  agree- 
ment to  pay  it,  which  might  be  contained  in  the  writ- 
ten assignment,  but  from  the  privity  of  estate  by  rea- 
son of  their  ownership  and  right  to  enjoy  the  benefits 
of  the  lease.  Covenants  to  pay  rent  and  royalties  run 
with  the  land.  Watson  Coal,  etc.,  Co.  v.  Castel,  73 
Ind.  296;  McDotvell  v.  Hendrix,  Exr.,  67  Ind.  513; 
Gordon  v.  Ocorge,  12  Ind.  408;  Stewart  v.  Long  Island, 
etc.,  R.  W.  Co.,  102  N.  Y.  607. 

The  law  is  aptly  expressed  in  Bonetti  v.  Treat,  91 
Cal.  223.  "The  assignee  is  answerable  for  the  rent  dur- 
ing his  ownership  of  the  term  under  the  assignment, 
and  his  liability  therefor  arises  out  of  the  privity  of 
estate,  and  this,  without  reference  to  any  obligation 
assumed  by  him  in  the  contract  of  assignment." 

Counsel  suggest  that  the  assignees  are  not  liable, 
because  they  never  actually  took  possession  of  any 
part  of  the  land,  nor  commenced  operations  thereon. 

The  authorities  do  not  seem  to  be  agreed  as  to 
whether,  in  ordinary  leases,  the  assignee  must  be  in 
actual  possession  to  fix  upon  him  the  obligation  to 
pay  rent  as  provided  in  the  lease.  In  Taylor's  L.  & 
T.,  section  450,  it  is  said:  "An  actual  entry  upon  the 
demised  premises,  by  an  assignee,  is  not  requisite  in 
Vol.  15—26 
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order  to  charge  him  with  the  performance  of  cove- 
nants running  with  the  land,  for  by  accepting  an  in- 
terest under  the  conveyance,  he  incurs  the  responsibil- 
ity connected  with  the  estate,  to  the  same  extent  as  if 
he  had  taken  possession  in  fact."  In  this  view  of  the 
law,  he  is  sustained  by  a  well-considered  opinion  of 
Sutherland,  J.,  in  Walton  v.  Cronly's  Admr.,  14  Wend. 
63,  as  also  by  the  following  cases:  Walker  v.  Reeves,  2 
Doug.  461,  note  — ;  Williams  v.  Bosanquet,  1  Brod.  & 
Bing.,  238;  overruling  Eaton  v.  Jaques,  2  Doug.  455; 
Burton  v.  Barclay ',  7  Bing.  745;  Cook  v.  Harris,  1  Ld. 
Raym.  367;  Babcock  v.  Scoville,  56  111.  461;  Board,  etc., 
v.  Boatmans'  Ins.  Co.,  5  Mo.  App.  91;  Smith  v.  Brinker, 
17  Mo.  148;  Willi  v.  Dryden,  52  Mo.  319;  University  of 
Vermont,  v.  Joslyn,  21  Vt.  52.  Other  text-book  writers 
have  taken  the  same  view  of  the  law.  1  Wood,  L.  & 
T.,  section  332;  2  Piatt  on  Leases,  422;  1  Woodfall,  L. 
&  T.  260. 

In  Damainville  v.  Mann,  32  N.  Y.  197,  the  assignee 
of  an  undivided  interest  in  a  lease-hold,  in  possession 
of  the  whole,  was  held  liable  for  the  entire  rent,  to  the 
exclusion  of  the  assignee  and  owner  of  a  part  interest, 
who  was  out  of  possession,  the  privity  of  estate  which 
creates  the  liability  being  declared  to  be  one  based 
on  actual  possession  and  enjoyment.  In  Carlin  v. 
Hamtnel,  18  Barb.  608,  it  is  asserted  (although  unnec- 
essary) that  possession  is  the  foundation  and  bound- 
ary of  the  liability  of  the  assignee. 

In  numerous  cases,  where  possession  was  in  fact 
taken,  in  considering  the  liability  of  the  assignee,  the 
courts  use  language  indicating  that  the  possession 
may  be  a  material  factor  in  creating  the  liability. 

In  these,  however,  the  court's  attention  was  not  di- 
rected to  the  proposition  of  whether  the  liability 
arose  from  the  actual  enjoyment,  or  the  legal  right 
to  enjoy  the  estate. 
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In  Sanders  v.  Partridge,  108  Mass,  556,  the  court  lim- 
its the  liability  without  actual  entry,  to  cases  where 
the  transfer  is  by  deed,  duly  recorded,  but  no  author- 
ity is  cited  for  the  limitation.  The  overwhelming 
weight  of  authority,  both  in  England  and  this  coun- 
try, is  against  the  doctrine  that  actual  entry  is  es- 
sential to  the  assignee's  liability. 

Whatever  may  be  the  rule  as  to  an  ordinary  lease, 
where  the  subject-matter  is  susceptible  of  actual  pos- 
session and  physical  enjoyment,  as  to  rights  created 
by  leases,  such  as  this,  where,  until  the  well  is  com- 
menced, there  can  be  no  further  enjoyment  than  the 
possession  of  the  right,  which  may  be  exercised  at 
will,  the  authorities  bearing  directly  upon  the  prop- 
osition involved,  authorize  us  to  declare  that  the  ob- 
ligations of  the  assignees  are  not  postponed  until 
actual  entry  upon  the  land. 

In  Fennell  v.  Ghiffcy,  20  Atl.  Rep.  (Pa.)  1048,  with  ref- 
erence to  a  lease  and  claims  similar  to  those  here  in- 
volved, it  is  said :  "It  is  settled  law  that  covenants  to 
pay  rent  or  royalty  run  with  the  land,  and  that  the  as- 
signee of  the  lease  is  liable  for  the  payment  of  all 
rents  or  royalties  which  accrue  while  he  held  the  as- 
signment of  the  lease." 

The  doctrine  of  this  case  has  been  followed  by  Fen- 
veil  v.  Guffey,  25  Atl.  Rep.  (Pa.)  785;  Springer  v.  Citi- 
zens' Nat,  Gas.  Co.,  22  Atl.  Rep.  (Pa.)  986;  Aderhold  v. 
Oil  Well  Supply  Co.,  28  Atl.  Rep.  (Pa,)  22. 

With  these  views  of  the  law,  it  was  not  required 
that  appellee  should  plead  any  assumption  by  appel- 
lants, nor  does  the  statute  of  frauds  enter  into  the 
case. 

The  provision  avoiding  the  lease,  in  case  of  default 
by  the  lessee,  inures  to  the  benefit  of  the  lessor,  and  is 
not  effective  in  behalf  of  the  lessee,  unless  the  lessor 
so  elects.    Wills9  Appeal,  18  Atl.  Rep.  721;  Ray  v.  West- 
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ern  Pa.,  etc..  Gas  Co.,  20  Atl.  Rep.  1065;  Creveling  v. 
West  End  Iron  Co.  (N.  J.),  16  Atl.  Rep.  184;  Cochran  v. 
Pac,  28  Atl.  Rep.  219;  2  Taylor  L.  &  T.,  section  492. 

The  court  correctly  construed  the  clause  by  which 
a  surrender  should  satisfy  all  damages  between  the 
parties,  to  apply  to  the  future,  and  not  to  rentals  then 
accrued.  The  construction  contended  for,  that  all 
right  to  past  rentals  was  thereby  lost,  would  practi- 
cally vitiate  other  substantial  provisions  of  the  lease. 
As  said  in  Galey  v.  Kellcrman  (Pa.  St.),  16  Atl.  Rep. 
474,  "We  should  need  the  constraint  of  insurmount- 
able necessity  to  induce  us  to  adopt  the  construction 
for  which  counsel  contend." 

Courts  lean  to  such  interpretations  and  applications 
of  the  language  used  as  will  give  effect  to  all  parts  of 
the  contract  and  produce  reasonable  results.  Colum- 
bian, etc.,  Co.  v.  Blake,  13  Ind.  App.  680;  McMillan  v. 
Philadelphia  Co.,  Pa.  St.  28  At  Itep.  220. 

The  amount  of  the  recovery  is  questioned  by  all  the 
appellants  jointly  by  motion  for  new  trial.  Unless 
the  verdict  is  wrong  as  to  all,  the  motion  was  properly 
overruled.  Kelley  v.  Kelley,  8  Ind.  App.  606;  Elliott 
App.  Proced.,  section  839. 

There  is  no  evidence  that  the  attempted  surrender 
of  the  lease  wras  authoized  by  all  the  appellants,  nor 
that  it  was  the  act  of  more  than  one — Spellacy.  One 
tenant  in  common  cannot,  without  the  consent  of  his 
co-tenants,  bind  their  interests  by  a  surrender.  Will- 
tarns  v.  Vandrrbilt,  145  111.  238. 

It  is  doubtless  true,  as  decided  by  some  of  the  cases 
cited  by  appellant,  that  a  surrender  may  be  inferred 
from  an  abandonment  of  the  lease  under  some  cir- 
cumstances, but  there  are  no  facts  here  to  bring  the 
case  within  the  rule  thus  established,  nor  is  there  any- 
thing in  Wolf  v.  Griffey  (Pa.  St),  28  Atl.  Rep.  1117, 
to  aid  appellants. 
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In  the  motion  for  a  new  trial  it  is  said:  "The  court 
erred  in  giving  instructions  numbered  one,  three,  four, 
five,  six,  seven,  eight,  nine,  ten,  and  eleven,  asked  by 
plaintiff." 

This  cause  does  not  test  the  correctness  of  each  in- 
struction severally,  but  can  only  be  sustained  by 
showing  all  to  be  erroneous. 

It  is  not,  and  could  not,  be  successfully  claimed 
that  all  these  instructions  are  bad.  There  was,  con- 
sequently, no  available  error  in  this  regard. 

Upon  consideration  of  all  the  points  presented  by 
counsel,  no  just  cause  for  reversal  appears. 

Judgment  affirmed. 

Filed  March  26, 1896. 


No.  1,935. 

Aman  et  al.  v.  Mottweiler  et  al. 

Execution. — Levy. — Possession  of  Goods. — What  Constitutes. — Re- 
plevin.— Where  a  sheriff  makes  a  levy  on  goods,  and  forbids  per- 
sons claiming  the  right  of  possession,  touching  or  removing  them, 
and  places  such  goods  in  charge  of  his  representative,  although  no 
actual  removal  is  made  by  such  officer,  he  thereby  acquires  such 
possession  as  will  make  him  subject  to  an  action  of  replevin. 

From  the  Vanderburgh  Superior  Court 
W.  Reister  and  I.  Taylor,  for  appellants. 
J.  O.  Owen,  for  appellees. 

Ross,  J. — The  appellees  brought  this  action,  in  re- 
plevin, to  recover  possession  of  personal  property, 
taken  and  held  by  the  appellant  Charles  G.  Covert, 
as  sheriff  of  Vanderburgh  county,  Indiana,  by  virtue 
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of  a  writ  of  attachment  issued  in  an  action  brought 
by  the  appellants  John  Aman  and  Joseph  Aman, 
against  one  Mike  D.  Robinson,  a  non-resident.  The 
appellees  recovered  in  the  court  below,  and  on  this  ap- 
peal the  only  question  presented  for  review  is  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding 
of  the  trial  court. 

It  is  urged,  on  behalf  of  counsel  for  the  appellants, 
that  the  evidence  fails  to  show  that  they  had  posses- 
sion, either  actual  or  constructive,  of  the  property  in 
controversv,  at  the  commencement  of  this  action. 

It  is  admittedly  true,  that  the  appellees,  in  order  to 
recover  against  the  appellants  in  this  action,  must 
prove  that  the  appellants  had  possession  of  the  prop- 
erty in  controversy.  The  action  is  possessory,  and, 
unless  the  appellants  were  shown  to  have  possession, 
either  actual  or  constructive,  of  the  property  in  con- 
troversy, the  appellees  were  not  entitled  to  recover. 

From  the  evidence,  in  which  there  is  no  material 
conflict,  it  appears  that  the  appellant  Covert,  as 
sheriff  of  Vanderburgh  county,  levied  upon  the  prop- 
erty in  controversy,  and  while  he  did  not  haul  the 
same  away  from  the  place  where  he  levied  upon  it,  he 
did  forbid  the  appellees  from  touching  or  removing  it, 
and  then  placed  one  Sauer,  as  his  representative,  in 
charge  of  it.  This  was  clearly  a  taking  into  posses- 
sion in  contemplation  of  the  law. 

The  authorities  cited  by  counsel  for  appellants,  in 
support  of  their  contention,  all  substantially  hold, 
that  an  officer,  by  merely  endorsing  a  levy  on  the  writ, 
does  not  thereby  necessarily  acquire  possession  of  the 
property  levied  upon. 

The  evidence  of  the  sheriff  himself  shows  that  he 
did  take  possession  of  the  property  in  controversy; 
that  he  left  a  man  in  charge  thereof;  and  that  he  re- 
fused to  deliver  up  the  property  to  the  appellee  upon 
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demand.  The  right  of  the  appellant  Covert,  to  the 
possession  of  the  property  depended  upon  whether  or 
not  it  belonged  to  Mike  D.  Robinson,  at  the  time  it  was 
levied  upon.  All  of  the  evidence  shows  that  it  be- 
longed to  the  appellees. 

The  evidence  fully  sustains  the  finding  of  the  court. 

Judgment  affirmed. 

Filed  May  26,  1896. 


No.  1,949. 
% 

Bush  et  al.  v.  Barkman. 

New  Trial. — Finding  After  Term. — Statute  Construed. — Where  a 
finding  of  the  court  is  made,  after  the  expiration  of  the  term  of 
court,  in  which  such  case  was  submitted,  and  such  finding  filed 
with  the  clerk  during  vacation,  such  finding  will  not  become  effect- 
ive until  the  next  succeeding  term  of  court,  and  a  motion  for  a  new 
trial  filed  at  said  succeeding  term  of  court  was  in  time,  under  sec- 
tion 561,  R.  S.  1881  (section  570,  R.  S.  1894). 

Appellate  Procedure. — Evidence. — Review  of  on  Appeal. — A  find- 
ing by  the  court  on  conflicting  evidence  will  not  be  disturbed  on 
appeal. 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall  and  Applewhite  &  Applewhite,  for 
appellants. 

W.  T.  Branaman  and  O.  H.  Montgomery,  for  appel- 
lee. 

Ross,  J. — The  appellee  brought  this  action  against 
the  appellants,  upon  the  following  instrument  of  writ- 
ing, viz: 

"On  or  before  the  first  day  of  March,  1894,  we 
promise  to  pay,  to  John  IT.  Barkman,  one  thousand 
dollars,  on  the  following  conditions,  to-wit:  Whereas, 
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the  said  John  H.  Barkman  has  twenty  shares  of  pre- 
paid stock  in  the  German- American  Building  Associa- 
tion of  Indianapolis,  which  he  has  given  notice  to 
draw  out,  and  we  guarantee  him  that  the  money,  one 
thousand  dollars,  shall  be  paid  him  by  the  first  day  of 
March,  1894,  by  said  association,  in  which  case  this 
obligation  becomes  void;  but,  in  case  the  association 
fails  to  pay  the  said  one  thousand  dollars,  we  agree  to 
pay  the  same  to  him,  and  in  that  case  the  money  from 
the  association  is  payable  to  us. 

"M.  A.  St.  John, 
"Frank  M.  Bush." 
"Seymour,  Dec.  15. 1893." 

Upon  issues  formed  by  answers  filed  by  the  appel- 
lants, of  general  denial  and  special  answers,  alleging 
that  they  were  induced  to  sign  the  obligations  sued  on 
through  false  and  fraudulent  representations,  and  an- 
other of  want  of  consideration,  to  which  replies  in 
general  denial  were  filed,  there  was  a  trial,  finding, 
and  judgment  for  the  appellee. 

While  the  specifications  of  error  have  been  as- 
signed, based  upon  the  ruling  of  the  court  below  in 
overruling  the  separate  demurrers  of  the  appellants 
to  the  complaint,  no  argument  has  been  adduced  in 
support  of  these  assignments,  hence,  they  are  deemed 
waived.  Elwood  Planing  Mill  Co.  v.  Jackson,  11  Ind. 
App.  181;  Globe  Accident  his.  Co.  v.  Heltcig,  13  Ind. 
App.  539. 

The  record  discloses  that,  at  the  May  term,  1895,  of 
the  Jackson  Circuit  Court,  this  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury,  and  after 
hearing  the  evidence  and  argument  of  counsel,  the 
same  was  taken  under  advisement;  that  afterwards, 
"on  the  3d  day  of  June,  1895,  the  judge  of  the  Jack- 
son Circuit  Court    filed  with  the  clerk  of  said  court 
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his  finding  in  said  cause,"  said  3d  day  of  June  being 
in  vacation;  that  on  the  second  day  of  the  next  suc- 
ceeding term  of  said  court,  to-wit:  August  27,  1895, 
the  appellants  filed  their  motion  and  causes  for  a  new 
trial,  and  thereupon  the  appellee  filed  a  motion  to 
strike  out  the  motion  for  a  new  trial.  The  motion  to 
strike  out  and  the  motion  for  a  new  trial  were  both 
overruled. 

The  appellee  insists  that  the  motion  to  strike  out 
the  motion  for  a  new  trial  should  have  been  sustained. 

Section  561,  R.  S.  1881  (section  570,  Burns'  Rev. 
1894),  provides  that  a  motion  for  a  new  trial  must  be 
made  during  the  term  at  which  the  verdict  or  decision 
is  rendered,  except  that  when  the  verdict  or  decision 
is  rendered  on  the  last  day  of  the  session  of  the  court, 
or  the  last  day  of  the  term,  the  motion  shall  be  made 
on  the  first  day  of  the  next  term  of  such  court, 
whether  general,  special  or  adjourned.  Section  563, 
R.  S.  1881  (section  572,  Burns'  Rev.  1894),  pro- 
vides that  a  motion  for  a  new  trial  may  be  made  at 
any  time  within  one  year  after  the  verdict  or  decision 
is  rendered,  for  causes  discovered  subsequent  to  the 
time  the  verdict  or  decision  was  rendered. 

The  finding  of  the  court,  in  this  case,  was  not  made 
at  or  during  the  April  term  of  said  court,  but  was  filed 
with  the  clerk  after  the  expiration  of  said  term  and 
during  vacation.  It  became  effective  as  a  finding  at 
the  next  succeeding  term,  which  was  the  August  term 
of  said  court.  The  motion  for  a  new  trial,  therefore, 
was  filed  during  the  term  at  which  the  finding  became 
effective  as  a  finding.  There  was  no  error  in  overrul- 
ing the  motion  to  strike  out  the  motion  for  a  new  trial. 

It  is  also  contended  by  the  appellants,  that  the  find- 
ing of  the  court  is  not  sustained  by  sufficient  evidence. 
We  have  read  the  evidence  introduced  on  the  trial 
with  great  care,  and  while  it  is  very  indefinite,  and,  to 
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a  great  extent,  ambiguous,  it  is  sufficiently  definite 
and  certain  to  sustain  a  finding  that  the  obligation 
sued  on  was  given  in  consideration  of  the  transfer  by 
the  appellee  to  the  appellants  of  twenty  shares  of 
stock,  owned  and  held  by  him  in  the  German-Amer- 
ican Building  Association  of  Indiana.  As  to  whether 
this  stock  was  sold  and  transferred  conditionally  to 
the  appellants,  or  merely  left  in  their  possession  for 
the  convenience  of  the  appellee,  is  a  controverted 
question  upon  which  the  evidence  seriously  conflicts, 
but  the  trial  court  having  believed  the  evidence  tend- 
ing to  prove  an  absolute  sale,  we  cannot  disturb  the 
finding. 

The  contention  of  the  appellants,  that  the  evidence 
fails  to  show  that  the  stock  transferred  was  of  any 
value,  is  untenable.  Under  the  issues,  the  burden 
rested  upon  the  appellants  to  prove  that  the  contract 
sued  on  wras  given  without  consideration,  and  the  evi- 
dence most  favorable  to  the  appellee  shows  that  he 
had  paid  to  the  association  and  its  agents  $1,096.00. 
But  even  if  we  consider  only  the  evidence  introduced 
by  the  appellants,  it  appears  that  the  appellee  had 
paid  the  association  $90.00.  That  made  the  stock  of 
some  value,  hence,  there  was  not  an  entire  failure  of 
consideration. 

This  case  does  not  come  within  the  purview  of  any 
of  the  authorities  cited  by  counsel.  In  those  cases  the 
obligors  bound  themselves  to  pay  the  debt  of  another, 
without  any  consideration  passing  from  the  obligee  to 
the  obligor,  while  in  this  case  the  appellee  conveyed 
to  the  appellants  his  stock  in  The  German-American 
Building  Association  of  Indiana,  in  consideration 
that  the  appellants  would  pay  the  appellee  the  sum 
of  $1,000.00.  We  are  not  called  upon  to  inquire  into 
the  reasons  for  the  execution  of  the  obligation  sued 
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on,  but,  so  far  as  the  evidence  discloses,  there  was 
ample  consideration  for  its  execution. 

The  damages  assessed  are  not  excessive  under  the 
issues. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  May  26, 1896. 


No.  1,956. 

Breckenridge  v.  Parrott. 

Landlord  and  Tenant. — Oil  and  Gas  Lease. — Assignment  of  Lease. 
— Liability  of  Assignee. — The  assignee  of  an  oil  and  gas  lease  is  liable 
for  the  performance  of  the  conditions  therein  stipulated,  where 
such  assignment  was  made  in  writing,  and  was  accepted  and  held 
by  assignee  as  the  sole  and  exclusive  owner  thereof. 

Same. — The  surrender  of  a  lease  about  two  months  before  the  expira- 
tion of  the  year,  for  which  rent  is  to  be  paid,  because  of  the  failure 
to  complete  an  oil  and  gas  well  on  the  premises,  does  not  relieve 
the  lessee  of  liability  for  rent,  in  the  absence  of  any  agreement  to 
release  or  acquit  the  payment  thereof. 

From  the  Wells  Circuit  Court. 

Daily,  Simmons  &  Daily,  for  appellant. 
Martin  &  Eichhorn,  for  appellee. 

Davis,  C.  J.— On  the  11th  day  of  June,  1890,  Peter 
Parrott,  appellee,  of  Adams  county,  Indiana,  executed 
to  E.  T.  Anderson  &  Co.  an  oil  and  gas  grant,  or  lease, 
on  160  acres  of  reaJ  estate  in  said  county.  The  ex- 
clusive right  of  drilling  and  operating  on  said  real 
estate  for  petroleum  and  gas  was  granted  to  said  An- 
derson &  Co.  by  the  terms  of  said  lease,  for  five  years. 
By  the  terms  of  said  lease  or  grant,  the  said  E.  T.  An- 
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derson  &"  Co.  agreed  to  complete  a  well  on  the  real 
estate  described  in  the  lease  within  one  year  from  the 
date  of  the  lease,  or,  in  default  thereof,  to  pay  the  ap- 
pellee for  further  delay  a  yearly  rental  of  $160.00  until 
a  well  was  completed,  and  to  deliver  to  appellee  one- 
eighth  of  the  oil  produced  and  saved  from  the  prem- 
ises, and  to  pay  $300.00  per  annum  for  the  gas  from 
each  well  so  long  as  gas  should  be  used  therefrom.  It 
is  expressly  agreed,  in  the  lease,  that  all  the  conditions 
between  the  parties  thereto  shall  extend  to  their  as- 
signees. Whether  E.  T.  Anderson  was  alone,  or 
whether  appellant  was  then  his  partner,  is  not  entirely 
clear;  but  it  is  conceded  by  appellant,  that  no  other 
person  was  interested  in  the  business  with  said  An- 
derson, and  that  appellant,  soon  after  the  lease  was 
taken,  acquired  and  thereafter  owned  one-half  inter- 
est in  the  lease.  Afterwards,  on  the  15th  of  June, 
1891,  said  E.  T.  Anderson,  in  his  own  name,  assigned 
all  his  interest  in  the  lease  to  appellant.  In  other 
words,  it  clearly  appears  that,  before  the  assignment, 
appellant  owned  a  one-half  interest  in  the  lease;  and 
that,  after  the  assignment,  he  was  the  sole  and  exclu- 
sive owner  thereof.  The  lease  was  recorded  in  the  of- 
fice of  the  recorder  of  Wells  county,  soon  after  it  was 
executed. 

Appellee  dnd  appellant  had  no  acquaintance,  and 
h&d  no  interview  or  correspondence,  with  one  another 
until  the  trial  of  this  cause. 

On  the  8th  of  April,  1892,  appellant,  without  the 
knowledge  or  consent  of  appellee,  released  the  lease 
of  record,  and  sent  the  original  lease  by  mail  to  appel- 
lee. Appellee  thereafter  retained  possession  of  the 
lease,  and,  in  September,  1892,  executed  a  grant  and 
conveyance  of  the  oil  and  gas  in  and  under  the  same 
real  estate  to  the  Pittsburg  Oil  Company. 

The  lease  in  question  provided  that  the  rental  there- 
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in  stipulated  should  be  paid  direct  to  appellee,  or  be 
deposited  to  his  credit  in  the  Wells  County  Bank  of 
Bluffton. 

Appellee  made  no  demand  for  the  rental,  prior  to 
filing  his  complaint  in  this  action,  on  the  11th  day  of 
March,  1895. 

No  well  was  ever  completed  on  said  real  estate,  and 
no  rental  was  ever  paid  to  appellee. 

On  issues  joined,  the  cause  was  tried  by  the  court, 
and  judgment  rendered  against  appellant  for  one 
year's  rental,  with  interest 

Many  questions  have  been  presented  by  the  record, 
which  have  been  ably  discussed  by  learned  counsel; 
but,  as  we  view  the  case,  the  decision  of  one  question 
determines  them  all. 

Is  appellant  liable  to  appellee  for  the  rental  for  the 
year  beginning  June  11,  1891? 

The  agreement  was  to  complete  a  well  on  said  real 
estate  prior  to  that  date,  "or,  in  default  thereof,  pay 
to  the  party  of  the  first  part,  for  further  delay,  a  yearly 
rental  of  $160.00  on  the  said  premises  herein  leased, 
from  the  time  above  specified  for  completing  a  well, 
until  such  well  shall  be  completed." 

On  failure  to  complete  the  well  prior  to  June  11, 
1892,  the  rental  became  due  and  payable. 

The  learned  counsel  for  appellant  earnestly  insist 
that  he  was  not  in  any  event  personally  liable  for  the 
payment  of  the  rent.  In  this  contention  we  cannot 
concur.  If  appellant  was  a  member  of  the  firm  of  E. 
T.  Anderson  &  Co.  when  the  lease  was  executed,  he 
is  certainly  liable,  unless  he  was  discharged  by  the  re- 
lease in  April,  1892,  or  if  he  acquired  his  rights  in  the 
lease  after  it  was  executed,  by  assignment,  he  is  like- 
wise liable.  The  assignment  to  him  was  in  writing. 
The  lease  was  delivered  to  and  held  by  him.  Whether 
the  instrument  of  assignment  was  in  compliance  with 
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the  requirements  of  the  Ohio  statute  is  immaterial. 
The  lease  was  of  lands  in  Indiana.  It  is  conceded  that 
the  assignment  was  sufficient  under  our  statute.  The 
appellant  having  accepted  and  held  the  lease  as  the 
sole  and  exclusive  owner  thereof  under  the  assign- 
ment, he  became  bound  for  the  performance  of  the 
conditions  therein  stipulated. 

The  rental  began  to  run  on  the  11th  of  June,  1891, 
and,  assuming  that  the  release  by  appellant,  on  the 
8th  of  April,  1892,  was  effective,  this  fact  did  not  en- 
tirely absolve  appellant  from  the  payment  of  the 
rental  for  that  year.  The  most  favorable  view  that 
can  be  taken  of  the  question  in  his  behalf,  is  to  say 
that  on  the  expiration  of  the  year  in  wrhich  the  lessees 
agreed  to  complete  a  well,  he  elected  to  hold  over — or 
continue  to  retain  the  benefits  of  the  lease  for  an- 
other year — by  paying  the  rental  of  $160.00.  In  de- 
fault of  completing  the  well  prior  to  June  11,  1891, 
he  agreed  to  pay,  "for  further  delay,  a  yearly  rental  of 
$160.00."  The  well  was  not  completed.  There  was 
"further  delay."  No  well  was  completed  during  the 
year  ending  June  12, 1892.  About  two  months  before 
the  expiration  of  that  year,  appellant  attempted  to 
surrender  the  lease.  The  rental,  however,  commenced 
to  run,  as  before  observed,  on  the  11th  of  June,  1891. 
In  part,  at  least,  the  rental  had  accrued,  if  it  was  not 
due,  on  the  8th  of  April,  1892.  There  is  no  claim  that 
appellee  agreed,  at  any  time,  to  release  or  acquit  the 
payment  of  the  rental  for  the  year  beginning  June  11, 
1891,  and  we  fail  to  see  upon  wiiat  principle  the  sur- 
render or  release  by  appellant  in  April,  1892,  if  ef- 
fective, can  be  construed  as  discharging  appellant 
from  the  liability  to  pay  such  rental.  See  Edtoards  v. 
Mvunseif,  15  Ind.  A  pp.  399. 

A  careful  reading  of  the  record  impresses  us  with 
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the  belief  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below.    Sec- 
tion 670,  R.  S.  1894. 
Judgment  affirmed. 

Filed  May  26, 1896. 


No.  2,004. 

Swindle  et  al.  v.  State,  ex  rel.  Leak,  Admx. 

Appellate  Procedure. — Statute  Construed. — An  appeal  is  properly 
presented,  in  an  action  on  a  gravel  road  contractor's  bond,  under 
section  645,  R.  S.  1894,  authorizing  appeals  to  be  taken  within  one 
year,  and  is  not  governed  by  the  special  statute,  sections  2609-2610, 
R.  S.  1894,  relating  to  appeals  in  matters  growing  out  of  decedent's 
estates. 

Gravel  Road. — Contractor's  Bond. — Action — Liability  of  Sureties. 
— Subcontractors. — Statute  Construed. —  Debts  of  subcontractors 
are  not  within  the  scope  of  a  gravel  road  contractor's  bond,  under 
section  5592,  R.  S.  1894,  guaranteeing  the  faithful  performance  of 
the  work,  and  "that  the  contractor  shall  promptly  pay  aU  debts 
incurred  by  him." 

From  the  Warren  Circuit  Court. 
W.  P.  Rhodes,  for  appellant. 
J.  W.  Sutton,  for  appellee. 

Gavin,  J. — Appellee  sued  upon  a  gravel  road  con- 
tractor's bond  to  recover  for  services,  board,  etc.,  ren- 
dered and  furnished  to  the  contractor.  Swindle  was 
the  contractor  and  principal,  while  appellants  Leak 
&  Gregory  were  sureties. 

The  appeal  in  such  cases  is  properly  prosecuted 
under  section  645,  R.  S.  1894,  authorizing  appeals  to 
be  taken  within  one  year,  and  is  not  governed  by  the 
special  statute,  section  2609,  2610,  R.  S.  1894,  relating 
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to  appeals  in  cases  growing  out  of  any  matter  con- 
nected with  a  decedent's  estate.  Merritt  v.  Straw, 
Admr.,  6  Ind.  App.  360;  Koons,  Admr.,  v.  Mellett,  121 
Ind.  585. 

The  bond  was  executed  in  pursuance  of  the  require- 
ment of  section  5592,  R.  S.  1894.  That  section  com- 
mands the  taking  of  a  bond  to  guarantee  the  faithful 
performance  of  the  work,  "and  that  the  contractor 
shall  promptly  pay  all  debts  incurred  by  him  in  the 
prosecution  of  such  work,  including  labor,  materials 
furnished,  and  for  boarding  the  laborers  thereon." 
The  terms  of  the  bond  correspond  to  the  language  of 
the  statute. 

The  Supreme  Court  has  adjudged  that  the  sureties 
on  such  bonds  are  not  liable  for  the  debts  of  sub- 
contractors, where  the  contract  is  sublet.  Faurote  v. 
State,  ex  rel.,  110  Ind.  463;  State,  ex  rel.,  v.  Hinsdale,  etc., 
Co.,  117  Ind.  476. 

If,  before  and  at  the  time  of  rendering  the  services, 
Swindle  &  Leak  were  working  on  the  road,  and  both 
told  appellee's  decedent  that  Swindle  was  building 
the  road  under  his  contract,  and  the  services  were  ren- 
dered under  the  belief  that  this  was  true,  Swindle 
was  liable  for  the  work  done.  The  services  were  in 
legal  contemplation  rendered  for  him.  It  was  his 
personal  debt  incurred  in  the  construction  of  the  road, 
and  he  and  his  sureties  would  be  liable  therefor,  not- 
withstanding Leak  may  have  been  a  sub-contractor. 

The  court,  however,  instructed  the  jury  that  if  Leak 
was  a  sub-contractor,  and  the  work  was  done  for  him 
as  such  sub-contractor,  then  the  appellants  would  be 
liable  upon  the  bond,  just  the  same  as  though  the 
work  was  done  for  the  principal  contractor.  This  in- 
struction wre  cannot  uphold.  Both  the  statute  and 
the  bond  itself  provide  that  it  be  given  to  secure  the 
payment  of  the  debts  incurred  by  the  principal.    The 
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sureties  do  not  propose  to  answer  on  the  bond  for 
each  other's  debts,  nor  can  they  be  required  to  so  do. 
The  appellee,  in  her  complaint,  does  not  count  upon  a 
debt  incurred  by  Leak,  but  seeks  to  enforce,  through 
the  bond,  the  collection  of  a  debt  of  Swindle. 

The  case  stated  by  this  instruction  is  not  the  one 
made  by  the  complaint,  nor  is  it  one  for  which  there 
is  any  responsibility  upon  the  bondsmen. 

If  the  appellee  has  a  cause  of  action  against  Leak 
for  labor  done  for  him,  she  can,  of  course,  recover 
against  him  in  an  appropriate  proceeding. 

We  see  nothing  in  Wells  v.  Williams,  39  Barb.  567, 
which  would  sustain  appellee's  contention. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  new  trial. 

Filed  May  26,  1896. 


No.  1,675. 

Hartzell  v.  Louisville,  New  Albany  and  Chica- 
go Railway  Co. 

Contributory  Negligence. — Want  of  contributory  negligence  is  an 
essential  part  of  a  plaintiff's  affirmative  case,  who  sues  for  negli- 
gence, and  the  defendant  is  not  required  to  plead  or  prove  contribu- 
tory negligence  of  the  plaintiff. 

Same. — Where  the  gist  of  the  action  is  negligence,  the  same  rule,  as 
to  contributory  negligence,  applies  to  railroad -crossing  cases  as  to 
any  other  cases.  •    ■ 

From  the  Owen  Circuit  Court. 

A.  O.  Cavins,  E.  H.  C.  Cavins,  W.  L.  Cavins,  D. 
E.  Beem  and  J.  Williams,  for  appellant. 

E.  C.  Field,  W.  S.  Kinnan,  and  Fowler  &  Spangler, 
for  appellee. 

Vol.  15—27 
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Gavin,  J. — Appellant,  who  was  a  drayman,  sought 
to  recover  damages  for  injuries  to  his  horse,  suffered 
by  reason  of  appellee's  negligence.  The  trial  court 
rendered  judgment  upon  the  special  verdict  in  favor 
of  appellee.  The  correctness  of  this  action  is  here 
questioned.  Whether  or  not  the  verdict  sufficiently 
establishes  appellant's  freedom  from  contributory 
negligence,  is  what  we  are  called  upon  to  determine. 
From  the  verdict,  we  learn  that  on  and  prior  to  June 
20,  1893,  appellant  was  engaged  in  the  business  of 
draying  at  Bloomfield,  Indiana;  that  on  this  day  "his 
horse  was  standing  hitched  to  the  platform  near  the 
northwest  corner  of  said  appellee's  depot  in  said 
town,  at  the  usual  place  of  loading  and  unloading 
freight"  A  train  of  cars  came  along,  on  one  of  which 
was  a  pile  driver,  which  struck  a  wire  stretched  across 
the  track  eighteen  feet  above  ground,  thereby  break- 
ing the  wire  and  throwing  down  some  telegraph  poles, 
which  knocked  over  a  ladder  and  caused  it  to  fall 
upon  the  horse.  There  is,  in  the  verdict,  nothing 
further  than  what  we  have  set  out,  to  indicate  the  con- 
duct or  care  of  appellant,  nor  is  there  any  finding  that 
appellant  was  free  from  contributory  negligence. 

For  what  purpose  he  hitched  his  horse  to  the  plat- 
form; how  long  it  had  been  so  hitched;  where  he  was; 
what  he  was  doing;  whether  or  not  the  place  was  a 
suitable  and  proper  one  at  which  to  leave  his  horse 
unattended;  whether  or  not,  if  present  and  giving  at- 
tention, he  might  have  foreseen  and  avoided  the  dis- 
aster, — none  of  these  things  are  made  manifest. 

Counsel  for  appellant  say:  "The  party  insisting  on 
negligence  or  contributory  negligence  must  prove  the 
facts  from  which  such  negligence  is  to  be  inferred. v 

Under  the  law,  however,  as  fully  established  by  a 
long  line  of  decisions  in  this  State,  the  defendant, 
when  sued  for  negligence,  is  not  required  to  plead  or 
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prove  contributory  negligence  of  the  plaintiff.  Want 
of  contributory  negligence  upon  his  part  is  an  es- 
sential part  of  his  affirmative  case.  He  must  himself 
establish  it  before  he  can  recover.  Where,  as  here, 
the  facts  exemplifying  the  plaintiff's  conduct  are  not 
set  forth  with  sufficient  fullness  to  enable  us  to  say 
whether  or  not  he  was  himself  in  the  exercise  of  due 
care,  or  free  from  contributory  negligence,  then  the 
plaintiff  must  fail,  because  he  has  not  sustained  the 
burden  which  the  law  imposes  upon  him.  The  facts 
contained  in  the  verdict  do  not,  indeed,  show  appel- 
lant to  have  been  guilty  of  negligence;  neither  do  they 
show  him  not  to  have  been  guilty  of  contributory 
negligence.  Under  such  circumstances,  the  defend- 
ant was  entitled  to  judgment,  Cincinnati,  etc.,  R.  W. 
Co.  v.  Duncan,  143  Ind.  524;  Oleson  v.  Lake  Shore,  etc., 
R.  W.  Co.,  143  Ind.  405;  Terry  v.  Louisville,  etc.,  R.  W. 
Co.,  15  Ind.  App.  353,  and  cases  there  cited. 

As  to  the  applicability  of  this  principle,  there  is  no 
difference  between  railroad-crossing  cases  and  any 
others,  where  the  gist  of  the  action  is  negligence.  City 
of  Valparaiso  v.  Rmnsey,  11  Ind.  App.  215;  Walkup  v. 
May,  9  Ind.  App.  409. 

Counsel  are  in  error  in  arguing  that  cases  for  dam- 
ages for  stock  killed  at  places  on  the  railroad  not 
fenced  are  analogous  to  the  one  in  hand.  In  such 
cases  there  is  an  enforcement  of  a  statutory  liability, 
and  negligence  is  not  the  basis  of  the  action.  Terre 
Haute,  etc.,  R.  W.  Co.  v.  Schaeffer,  5  Ind.  App.  86. 

Judgment  affirmed. 

Filed  June  9, 1886. 
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No.  1,727. 

Dale  et  al.  v.  Jones. 

Appellate  Procedure. — Weight  of  Evidence. — This  court  does  not 
weigh  the  evidence  and  determine  upon  which  side  it  preponder- 
ates, but  upholds  the  ruling  of  the  trial  court,  if  there  is  any  rea- 
sonable evidence  to  sustain  the  verdict. 

Landlord  and  Tenant. — Conversion. — Where  a  landlord  refuses  to 
permit  the  assignee  of  his  tenant  to  carry  out  the  contract  of 
such  tenant,  in  harvesting  and  threshing  a  crop  of  wheat,  and  the 
landlord  takes  charge  of  such  crop  and  appropriates  the  tenant's 
share  to  his  own  use,  such  acts  will  constitute  a  conversion,  for 
which  the  landlord  will  be  liable  to  his  tenant's  assignee. 

Instructions  to  Jury. — It  is  not  error  for  the  court  to  refuse  in- 
structions,  when  other  instructions  given  by  the  court  covered  the 
same  legal  propositions. 

From  the  Decatur  Circuit  Court 

C.  Ewing  and  D.  Wilson,  for  appellants. 

M..C.  Jenkins  and  J.  H.  Parker,  for  appellee. 

Ross,  J. — This  was  an  action  brought  by  the  appel- 
lee, to  recover  personal  property  alleged  to  be  unlaw- 
fully detained  from  him. 

The  appellants  insist  that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict  of  the  jury,  in  this,  that 
it  discloses  that  the  appellant,  James  B.  Dale,  hired 
the  appellant,  William  H.  Lines,  to  work  for  him, 
thereby  creating  the  relation  of  employer  and  em- 
ploye, and  that  the  wheat  in  controversy  was  sown 
by  said  Lines  for  the  appellant  Dale,  as  his  servant 
and  while  working  for  him  by  the  day,  and  that  he 
was  entitled  to  its  possession,  hence  there  was  no  evi- 
dence to  show  a  wrongful  holding.  On  the  other 
hand,  the  appellee  insists  that  the  evidence  shows 
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that,  by  the  terms  of  the  agreement  entered  into  be- 
tween the  appellant  Dale,  and  the  appellant  Lines, 
the  former  was  to  furnish  the  teams  and  seed  wheat, 
and  was  to  have  two-thirds  of  the  crop  raised,  he  pay- 
ing two-thirds  of  the  cost  of  threshing,  while  Lines 
was  to  sow  the  wheat  and  harvest  it,  he  furnishing  the 
binding  twine,  and  was  to  have  one-third  of  the  crop, 
and  was  to  pay  one-third  of  threshing,  and  that  these 
facts,  if  proven,  establish  the  relation  of  landlord  and 
tenant  between  Dale  and  Lines,  and  that  appellee,  as 
the  assignee  of  Lines,  became  the  owner  of  one-third 
of  the  wheat  raised. 

There  is  some  conflict  in  the  evidence,  but  there  is 
ample  to  establish  the  appellee's  contention,  that 
Lines  sowed  the  wheat  on  the  shares. 

We  cannot  concur  in  appellants'  contention  that 
there  is  no  evidence  to  sustain  the  verdict,  for,  after 
reading  all  of  the  evidence  with  great  care,  we  are 
satisfied  there  is  ample  evidence  to  establish  every 
fact  necessary  to  a  recovery  by  the  appellee.  Of 
course,  were  we  in  the  same  position  as  the  trial  court, 
and  the  evidence  appeared,  as  it  does  now,  in  black 
and  white,  it  is  possible  that  we  would  conclude  that 
the  preponderance  is  in  favor  of  appellant  Dale,  but, 
inasmuch  as  we  do  not  weigh  the  evidence  and  deter- 
mine upon  which  side  it  preponderates,  we  must  up- 
hold the  ruling  of  the  trial  court,  if  there  is  any  rea- 
sonable evidence  to  sustain  the  verdict.  As  hereto- 
fore stated,  there  is  sufficient  evidence  to  sustain  the 
verdict. 

There  is  nothing  in  appellants'  contention  that 
Lines  abandoned  the  tending  of  the  wheat,  and 
that  Dale  was  compelled  to  harvest  it,  hence  was  en- 
titled to  it  all.  The  evidence  discloses,  that  while 
Lines  moved  off  Dale's  farm  before  the  crop  was 
ready  to*harvest,  he  sold  his  interest  in  the  crop  to  the 
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appellee,  and  the  appellee  undertook  and  agreed  to 
carry  out  Lines'  contract  with  Dale,  and  so  notified 
Dale,  but  Dale  refused  to  permit  him  to  do  so.  Dale 
forbade  the  appellee  either  harvesting  or  threshing  the 
wheat,  and  even  threatened  him  with  bodily  harm  if 
he  attempted  to  harvest  it.  After  refusing  to  permit 
appellee  to  carry  out  the  contract  to  harvest  and 
thresh  it,  these  facts,  coupled  with  the  additional  fact 
that  appellant  himself  granted  to  one  Burk  the  right 
to  harvest  and  thresh  the  wheat,  for  which  he  was  to 
have  Lines'  share,  and  appropriated  it,  refusing  to  let 
appellee  have  his  share,  was  sufficient  to  establish  a 
conversion  in  law  for  which  appellant  Dale  is  liable. 

It  is  next  urged  that  the  court  erred  in  giving  cer- 
tain instructions  to  the  jury,  but  we  find  no  error  in 
this  respect.  If  appellant  Dale  sold  appellee's  share 
of  the  wheat,  either  before  or  after  it  was  harvested, 
he  was  liable  for  a  conversion.  And  he  was  none  the 
less  liable  whether  he  sold  it  before  or  after  the  trans- 
fer from  Lines  to  the  appellee.  There  is  evidence  that 
the  alleged  sale  by  Dale  to  Burk  was  not  made 
until  after  the  transfer  from  Lines  to  the  appellee. 
Lines  is  a  party  to  this  judgment,  and  makes  no  claim 
adverse  to  the  claims  of  the  appellee,  hence  the  judg- 
ment rendered  estops  him  from  setting  up  any  claim 
against  the  appellant  Dale  for  a  conversion  prior  to 
the  transfer  to  the  appellee,  even  were  we  to  hold  that 
such  transfer  did  not  carry  whatever  right  of  action 
he  may  have  had  against  Dale  for  a  conversion  prior 
to  such  transfer.  The  wTheat  had  not  been  harvested 
or  removed  when  Lines  made  the  transfer  of  his  inter- 
est therein  to  the  appellee,  and  up  to  that  time  Lines 
had  the  same  possession,  or  right  of  possession,  that 
he  had  before  that  time.  The  conversion  was  not  con- 
summated until  possession  was  taken  and  held  ad- 
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verse  to  him,  which  did  not  occur  until  after  Lines 
sold  to  the  appellee  Jones. 

The  court  did  not  err  in  refusing  to  give  instruc- 
tions numbered  ten,  fifteen,  sixteen,  eighteen,  twenty- 
one,  twenty-two,  twenty-three,  and  twenty-four,  of 
those  tendered  by  the  appellant  Dale.  No  exception 
was  saved  to  the  refusal  to  give  instruction  numbered 
eleven  of  those  tendered  by  the  appellant. 

We  deem  it  unnecessary  to  take  up  and  discuss  each 
of  these  instructions  separately,  but,  even  though  it 
be  admitted  that  some  of  them  state  properly  certain 
legal  propositions,  it  was  not  necessarily  error  to  re- 
fuse to  give  them.  If  they  were  not  applicable  to  the 
facts  proven,  or  other  instructions  given  by  the  court 
covered  the  same  legal  proposition,  their  refusal  was 
harmless. 

The  instructions  given  by  the  court  were  clear  and 
proper,  covering  all  of  the  material  questions  in  issue, 
and  were  in  the  main  in  harmony  with  such  parts  of 
the  instructions  tendered  and  refused,  as  appellant 
was  entitled  to  have  given.  A  careful  examination 
of  the  entire  record  in  this  case  convinces  us  that  the 
appellant  has  had  a  fair  and  impartial  trial,  and  that 
a  just  result  has  apparently  been  reached.  If  not,  it 
was  because  appellant  failed  to  convince  twelve  of  his 
fellow-citizens  of  the  correctness  of  his  version  of  the 
transaction  in  controversy. 

The  judgment  of  the  court  below  is  affirmed. 

Gavin,  J.,  absent. 

Filed  June  9, 1896. 
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No.  2.004. 

Houston  v.  The  State. 

Appellate  Procedure. — Assignment  of  Error. — An  assignment  of 
error  is  waived  by  the  failure  of  counsel  for  appellant  to  discuss  the 
same  in  this  court. 

Same. — Bill  of  Exceptions. — Statute  Construed. — Criminal  Law. — 
Under  section  1916,  R.  S.  1894,  a  bill  of  exceptions  filed  later  than 
sixty  days  after  the  rendition,  is  not  in  the  record,  and  where  an 
order  of  court  allows  longer  than  sixty  days  in  which  to  file  bills 
of  exception,  such  order  is  void  as  to  the  time  in  excess  of  sixty  days. 

From  the  Monroe  Circuit  Court 

A.  M.  Cunning ,  for  appellant. 

W.  A.  Ketcham,  Attorney- General,  for  State. 

Davis,  C.  J. — The  errors  assigned  in  this  court  are: 

1.  The  court  erred  in  overruling  appellant's  motion 
to  quash  the  affidavit. 

2.  The  court  erred  in  overruling  appellant's  motion 
to  quash  the  information. 

3.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

The  first  two  assignments  are  waived  entirely  by 
failure  of  counsel  for  appellant  to  discuss  the  same  in 
his  brief. 

The  only  questions  discussed  under  the  third  assign- 
ment are  such  as  depend  upon  the  evidence  and  the  in- 
structions. 

The  attorney-general  insists  that  the  questions  dis- 
cussed are  not  presented  by  the  record. 

The  transcript  of  the  record  shows  that  the  motion 
for  a  new  trial  was  overruled  on  the  16th  day  of  Jan- 
uary, 1800,  and  that  on  the  same  day  judgment  was 
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rendered,  and  ninety  days'  time  was  given  in  which 
to  file  bills  of  exceptions. 

On  the  4th  day  of  April,  1896,  or  seventy-nine  days 
after  the  rendition  of  judgment,  bills  of  exception, 
containing  the  evidence  and  the  instructions,  were 
signed  by  the  judge  of  the  court  and  filed  in  the  office 
of  the  clerk.  Section  1916,  R.  S.  1894,  provides  that 
"All  bills  of  exceptions,  in  a  criminal  prosecution, 
must  be  made  out  and  presented  to  the  judge  at  the 
time  of  the  trial,  or  within  such  time  thereafter  as  the 
judge  may  allow,  not  exceeding  sixty  days  from  the 
time  judgment  is  rendered;  and  they  must  be  signed 
by  the  judge  and  filed  by  the  clerk." 

Under  this  statute,  it  has  been  held  by  the  Supreme 
Court  that  a  bill  of  exceptions  filed  later  than  sixty 
days  after  the  rendition  of  judgment,  is  not  in  the 
record.  And  where  an  order  of  court  allows  longer 
than  sixty  days  in  which  to  file  bills  of  exception,  such 
order  is  void  as  to  the  time  in  excess  of  sixty  days. 
Marshall  v.  State,  123  Ind.  128;  Hartley  v.  State,  111 
Ind.  358;  State  v.  Hunt,  137  Ind.  537. 

Judgment  affirmed. 

Filed  June  9,  1896. 


No.  1,474. 

Meyers  v.  Home  Insurance  Company  of  New  York. 

Appellate  Procedure. — Omission  of  Evidence  from  Record. — When 
evidence  material  to  the  determination  of  the  merits  of  the  question 
in  issue  is  omitted  from  the  bill  of  exceptions,  such  omission  will 
preclude  the  consideration  of  the  question  attempted  to  be  pre- 
sented in  this  court,  unless  it  appear  affirmatively  that  the  omitted 
evidence  is  not  necessary  to  the  determination  of  such  question. 
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From  the  Lake  Circuit  Court. 
T.  J.  Wood9  for  appellant. 
J.  W.  Youche,  for  appellee. 

Keinhakd,  J. — The  appellee  sued  the  appellant  on 
a  policy  of  fire  insurance.  There  was  an  answer  of 
general  denial.  The  cause  was  tried  by  the  court,  and 
there  was  a  finding  for  appellee. 

A  motion  for  a  new  trial  was  overruled. 

We  are  asked  to  reverse  the  cause  on  the  evidence. 
Appellee's  counsel  insist  that  we  cannot  decide  the 
point  urged  because  the  bill  of  exceptions  affirma- 
tively shows  that  the  evidence  is  not  all  in  the  record. 
We  have  examined  the  record  and  found  that  evidence 
material  to  the  determination  of  the  merits  of  the 
questions  in  issue,  which  was  introduced  at  the  trial, 
is  omitted  from  the  bill  of  exceptions.  When  this  is 
the  case,  the  omission  will  preclude  the  consideration 
of  the  question  attempted  to  be  presented,  unless  it 
appear  affirmatively  that  the  omitted  evidence  is  not 
necessary  to  the  determination  of  such  question.  Am. 
Fire  Ins.  Co.  v.  SisJc,  9  Ind.  App.  305;  Lyon  v.  Davis,  111 
Ind.  384;  Gish  v.  Gish,  7  Ind.  App.  104. 

We  are  unable  to  say  that  the  omitted  evidence  is 
of  that  character. 

Judgment  affirmed. 

Filed  January  28,  1896;  petition  for  rehearing  overruled  June  9, 
1896. 
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Bice  v.  The  State. 


No.  2,019. 

Rice  v.  The  State. 

Criminal  Law. — Affidavit  and  Information. — Sufficiency  Of — An 
information  founded  on  an  affidavit  omitting  the  name  of  the 
county  in  which  the  offense  charged  was  committed  is  bad,  on  a 
motion  to  quash. 

From  the  Warren  Circuit  Court, 

J.  F.  Hardy  and  H.  D.  Billings,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  for  State. 

Davis,  C.  J. — The  appellant  assigns  as  error,  in 
this  court,  the  overruling  by  the  court  below  of — 

1.  The  motion  to  quash  the  affidavit  and  infor- 
mation. 

2.  The  motion  for  a  new  trial. 

The  affidavit  upon  which  the  information  was 
based,  omitting  the  signature  and  jurat.,  reads  as 
follows : 

4 'State  of  Indiana,  \      Warren  Circuit  Court. 
v.  \ 

George  Rice.        )      October  Term,  1895. 

"Balzer  Kramer,  being  duly  sworn  on  his  oath,  says, 
that  on  October  10,  1895,  at  said  county  and  State, 
George  Rice  did  then  and  there  in  a  rude,  insolent, 
and  angry  manner,  unlawfully  touch,  beat,  and  strike 
the  person  of  him,  the  said  Balzer  Kramer,  contrary 
to,"  etc. 

Counsel  for  appellant  urge  that  the  county  in  which 
the  offense  charged  was  committed,  is  not  named  in 
the  affidavit,  and  therefore  the  affidavit  is  insufficient. 
State  v.  Beebc,  83  Tnd.  171.     And  that  an  information 
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founded  on  such  an  affidavit  is  bad  on  a  motion 
to  quash.  Davis  v.  State,  69  Ind.  130;  Strader  v.  State, 
92  Ind.  376;  Branson  v.  State,  97  Ind.  95. 

These  opinions  of  the  Supreme  Court  above  cited 
cover  a  period  extending  from  the  November  term, 
1879,  to  September  20, 1884,  and  are  really  based  upon 
the  rule  laid  down  in  the  cases  cited  in  Davis  v.  State, 
supra,  all  of  which  were  decided  under  the  act  of  1852 
(Acts  of  1852,    pp.  363-364,  vol.  II). 

Under  that  act,  the  prosecution  by  information  in- 
cluded only  "all  offences  not  within  the  jurisdiction  of 
the  grand  jury,  or  the  exclusive  jurisdiction  of  justices 
of  the  peace.  (Section  19.)  And  the  affidavit  upon 
which  the  information  was  based  was  required  to  "set 
forth  the  offences  of  the  person  charged  in  plain  and 
concise  language,  and  file  the  same  with  the  clerk  or 
prosecuting  attorney." 

By  section  22,  the  names  of  the  witnesses  were  Re- 
quired to  be  furnished  when  the  affidavit  was  made, 
and  by  section  24,  "the  affidavit  must  be  filed  with 
the  information." 

This  continued  to  be  the  law  of  the  State  at  the  time 
Justice  v.  State,  17  Ind.  56,  was  decided.  (2  Gavin  & 
Hord,  pp.  394-5,  and  2  Davis,  pp.  376-7.) 

In  1873  (see  note  1,  p.  376,  2  Gavin  &  Hord)  the 
prosecution  by  affidavit  and  information  was  ex- 
tended to  cover  misdemeanors  cognizable  in  the  cir- 
cuit courts  over  which  the  grand  jury  had  jurisdiction 
by  indictment.  The  law  remained  thus  without 
amendment  until  the  Act  of  March  29,  1879.  (Acts  of 
1879,  p.  143.) 

This  wras  an  extension  of  the  power  to  prosecute  by 
affidavit  and  information,  and  conferred  the  power  to 
prosecute  felonies,  and  it  was  upon  this  law  that  Z)arfs 
v.  State,  supra,  was  decided,  the  court  saying,  at 
page  132: 
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"The  general  mode  of  prosecution  for  a  felony  is  by 
indictment  found  by  a  grand  jury,  and  that  by  affi- 
davit and  information  is  an  exceptional  mode^  con- 
fined to  a  few  cases.  It  was  meant  by  the  statutory 
provision  above  set  out,  to  authorize  a  prosecution  by 
affidavit  and  information  for  the  particular  felony 
on  a  charge  of  which  the  person  is  in  custody,  where 
no  grand  jury  is  in  session,  and  not  for  any  other  or 
different  felony. " 

It  will  be  noted  that  this  act  of  1879  did  not  pur- 
port to  be  an  amendment  of  the  criminal  code,  but 
was  an  independent  statute,  which  materially  modi- 
fied the  common  law  rule,  and  by  implication  only,  if 
at  all,  amended  the  criminal  code  generally. 

In  1881,  however,  this  provision,  extended  some- 
what, was  embodied  as  an  integral  part  of  the  crim- 
inal code.    (Acts  of  1881,  section  106,  p.  134.) 

While  it  is  true,  that  all  of  the  cases  cited  above,  ex- 
cept Davis  v.  State,  were  decided  subsequent  to  the 
adoption  of  the  code  of  1881,  no  particular  attention 
seems  to  have  been  given  to  the  change  in  the  crim- 
inal code,  made  by  the  General  Assembly  in  1881,  and 
the  rule  laid  down  in  Davis  v.  State  seems  to  have  been 
carried  forward,  as  if  the  particular  provision  in  force 
should  be  construed  strictly  as  being  an  invasion  of 
the  common  law,  and  not  so  as  to  arrive  at  the  inten- 
tion of  the  Legislature*  which  was,  by  making  it  a 
part  of  the  code,  to  recognize  quite  broadly  the  right 
to  prosecute,  except  in  the  instances  forbidden  by  the 
terms  of  the  statute,  all  misdemeanors,  and,  under 
certain  circumstances,  all  felonies,  except  treason  and 
murder. 

In  this  connection  the  attorney-general  says: 

"If  the  authorities  in  this  State,  a-s  they  now  stand, 
are  to  govern,  it  would  seem  to  preclude  the  possibil- 
ity of  an  argument  in  support  of  the  ruling  of  the 
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lower  court  upon  the  motion  to  quash  the  affidavit 
and  information. 

"Upon  the  authority  of  Davis  v.  State,  69  Ind.  130, 
followed  in  State  v.  Beebe  83  Ind.  171 ;  Strader  v.  Stat e, 
92  Ind.  376;  Brunson  v.  State,  97  Ind.  95,  and  State  v. 
Dixon,  97  Ind.  125,  the  affidavit  in  this  case  is  not  suf- 
ficient. It  does  not,  we  think,  sufficiently  describe  the 
venue,  and  if  the  above  cases  are  to  be  adhered  to,  in 
our  judgment,  this  case  should  be  reversed.    *    *    *    * 

"We  submit  that  the  act  of  1881  ought  to  be  con- 
strued in  the  same  manner  as  the  act  of  1879  is  con- 
strued by  Judge  Worden,  in  Davis  v.  State,  i.  e.,  as  an 
innovation  upon  the  common  law,  and,  therefore,  to 
be  restricted  and  hedged  about 

"The  tendency  of  recent  decisions,  with  reference  to 
the  right  of  prosecution  by  affidavit  and  information, 
is  to  enlarge  rather  than  to  restrict  such  right,  and  to 
require  the  defendant,  if  the  circumstances  are  not 
such  as  to  justify  such  a  prosecution,  to  plead  in 
abatement,  rather  than  to  require  the  affidavit  and  in- 
formation to  show  a  reason  why  that  course  of  prose- 
cution is  adopted.  State  v.  Frain,  82  Ind.  532;  Hodge 
v.  State,  85  Ind.  561;  Powers  v.  State,  87  Ind.  97;  Elder 
v.  State,  96  Ind.  162;  Nichols  v.  State,  127  Ind.  406. 

"While  it  is  the  opinion  of  jurists,  lawyers,  and 
courts,  that  the  honored  grand  jury  system  should  not 
be  abolished,  or  altogether  discarded,  the  tendency 
has  been  to  greatly  enlarge  the  power  to  prosecute  in 
a  less  cumbersome  manner  than  by  indictments  re- 
turned by  the  grand  jury,  and  we  submit,  therefore, 
that  the  rigid  requirements  of  the  cases  above  cited 
are  not  in  harmonv  with  the  later  decisions  based 
upon  the  general  theory  of  prosecution  by  affidavit 
and  information,  although  we  are  unable  to  find  any 
case  in  this  State  which  questions  the  authority  of  the 
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above  cited  cases.  If  the  rule  is  to  be  altered,  this  is, 
perhaps,  as  good  a  place  to  begin  as  the  court  can  find, 
and  it  does  not  seem  that  the  particular  appellant  in 
this  case  will  be  injured  by  establishing  a  different 
rule,  if  a  different  rule  is  to  be  established;  and  under 
the  liberal  rule  sanctioned  by  the  statute  and  recog- 
nized by  this  court,  as  to  the  waiving  of  technical 
errors,  it  may  well  be  said  that  under  the  statute  as  it 
now  stands,  the  affidavit  is  not  such  an  integral  part  of 
the  information  that  it  must  contain  all  of  the  particu- 
lars required  in  an  indictment,  but  that  it  is  to  be  con- 
strued rather  as  a  means  of  conveying  knowledge  to 
the  prosecuting  attorney,  who  is  a  constitutional  of- 
ficer, charged  with  official  duties  of  the  highest  char- 
acter, ajid  who,  in  the  filing  of  an  affidavit,  is  acting 
under  the  obligation  of  his  official  oath.  It  would 
seem  that  all  the  requirements  of  the  statute,  as  to 
prosecutions,  will  be  met,  and  that  all  safeguards  of 
the  innocent  will  be  preserved,  if  the  affidavit  and  in- 
formation are  construed  together;  and  if,  when  so  con- 
sidered, they  sufficiently  notify  the  defendant  of  the 
facts  which  he  will  be  compelled  to  meet  upon  the 
trial,  the  statute  will  be  deemed  sufficiently  complied 
with." 

The  attorney-general  submits  that  "taking  the  affi- 
davit and  information  together,  as  they  should  be  con- 
strued, the  defendant  was  informed  that  he  was  ac- 
cused of  having  committed  the  crime  named,  in  the 
county  of  Warren,  and  State  of  Indiana,  and,  there- 
fore, that  he  had  full  notice  of  the  particular  crime 
of  which  he  was  charged." 

Although  the  attorney-general  concedes  that  his  ar- 
gument is  made  with  some  hesitation,  we  are  much 
impressed  with  it,  especially  as  applicable  to  the  case 
under  consideration. 
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We  feel  bound,  however,  by  the  authorities  cited 
above. 

Judgment  reversed,  with  instructions  to  sustain 
the  motion  to  quash  the  affidavit  and  information. 

Filed  June  10,  1896. 


No.  990. 

Lingeman  v.  Shirk,  Executor. 

Vendor  and  Purchaser. —Contract.  —Statute  of  Frauds. — A  con- 
tract partly  written  and  partly  verbal,  is  a  parol  contract,  and,  when 
such  contract  relates  to  the  sale  of  real  estate,  it  is  unenforceable,  by 
reason  of  the  statute  of  frauds. 

Contract. — Agreement  to  Convey  Real  Estate. — Construction  Of.— 
An  agreement  for  a  valuable  consideration  to  convey  2,560  acres  of 
land  in  Craighead  county,  or  8,840  acres  in  Ponisett  county,  the 
grantee  to  select  from  the  lands  owned  by  grantor  in  such  counties, 
is  valid  and  enforceable  on  the  ground  that  there  is  a  definite  mode 
prescribed  in  the  contract  of  ascertaining  the  lands  to  be  conveyed. 

Same. — Conveyance.  —  Real  Estate.  —  Release.  —  Agency.  —  One  who 
agrees  to  convey  land  to  another,  under  a  contract  providing  that 
a  third  person  shall  fix  the  number  of  acres  to  be  conveyed,  is  not 
released  from  liability  for  failure  to  convey  because  the  amount  has 
not  been  fixed,  such  third  person  being  his  agent  for  the  purpose. 

Same. — Construction  Of. — Real  Estate. — A  contract,  reciting  that  one 
of  the  parties  is  to  convey  to  the  other  a  specified  amount  of  land  in 
a  certain  State,  and  pay  $5,000  within  ninety  days,  in  consideration 
of  which  the  latter  is  to  deed  the  former  a  certain  farm,  subject  to 
a  $5,000  mortgage,  and  that  the  price  paid  for  the  farm  is  $27,000, 
and  the  price  at  which  the  other  land  is  taken  is  $17,000,  is  a  con- 
tract for  the  exchange  of  land  with  prices  affixed  to  each,  the 
difference  to  be  paid  in  money  or  land. 

Practice. — Answer. — Statute  of  Limitations. — Error  in  overruling 
a  plea  setting  up  the  statute  of  limitations,  is  not  rendered  harm- 
less by  the  fact  that  a  general  denial  by  defendant  is  left  standing. 

From  the  Miami  Circuit  Court. 
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Tarkington  &  Ejftnger,  H.  P.  Loveland  and  R.  J. 
Loveland,  for  appellant. 

L.  Walker,  W.  B.  McClintic,  A.  C.  Harris  and  J. 
Mitchell,  for  appellee. 

Gavin,  J. — The  appellant's  complaint  is  based  upon 
the  following  written  contract : 

"In  this  contract,  E.  H.  Shirk  is  to  deed  John  Linge- 
man, or  order,  2,560  acres  of  land  in  Craighead  county, 
Arkansas,  or  3,840  acres  in  Poinsett  county,  he  to 
select,  taking  the  land  in  a  body  as  nearly  as  he  can, 
or,  if  he  prefers,  he  may  have  land  in  the  island,  Clay- 
ton county,  and  allow  me  the  difference  in  value  be- 
tween that  and  the  Craighead  county.  The  land  to 
be  selected  out  of  any  I  may  have  in  either  county, 
when  he  comes  down.  Should  he  select  in  the  island, 
T.  B.  Mills  is  to  decide  the  difference  in  value.  I  am 
within  ninety  days,  to  pay  him  $5,000.00.  In  consid- 
eration of  the  above,  he,  within  three  days,  deeds  and 
mails  me  the  deed  for  226  acres. he  owns  joining  the 
town  of  Brownsburg,  Hendricks  county,  Indiana, 
deed  to  be  warranty,  subject  to  $5,000.00  in  mortgage 
on  said  property.  He  is  also  to  assign  to  me  a  judg- 
ment on  foreclosure  for  about  $285.00,  and  assign  to 
me  a  note  of  $176.50,  and  both  on  Charles  Botmer  and 
wife. 

"Money  to  be  paid  on  delivering  of  possession  of 
property.  Should  he  want  the  money  sooner,  or  part 
of  it,  I  will  pay  it. 

"E.  H.  Shirk, 
"John  Lingeman." 

"Peru,  Indiana,  December  4,  1874. 

"The  price  the  said  Shirk  pays  the  said  Lingeman 
for  his  226-acre  farm  is  $27,000.00,  and  the  price  the 
Vol.  15—28 
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said  Lingeman  takes  the  Arkansas  land  at  is  $17,000. 

"E.  H.  Shirk, 
"John  Lingeman." 

The  supplemental  contract  is  in  these  words: 

"In  this  contract,  referring  to  a  contract  made  De- 
cember 4, 1874,  in  which  E.  H.  Shirk  was  to  deed  John 
Lingeman  2,560  acres  of  land  in  Craighead  county,  or 
3,840  acres  in  Poinsett  county,  or  an  equivalent  in 
value  in  Clayton  county,  township  20,  range  4  east, 
Clayton  county,  Arkansas.  The  amount  to  be  de- 
cided he  would  be  entitled  to  in  Clayton  county  by  T. 
B.  Mills.  Lingeman  now  elects  to  take  1,703  acres  in 
Poinsett  county,  township  12,  range  5  east,  and  the 
residue  in  township  20,  range  4  east,  Clayton  county, 
Arkansas.  The  number  of  acres  he  is  entitled  to  to  be 
decided  by  T.  B.  Mills.  Deed  to  be  made  subject  to 
all  taxes  accruing  since  December,  1875.  Selection  to 
be  made  within  three  months.  This  arrangement  has 
reference  to  that  part  of  original  contract,  made  De- 
cember, 1874,  which  refers  to  the  Arkansas  lands 
only,  and  the  note  of  Botmer  and  wife,  which  I  release 
him  as  personal  endorser;  amouijt  of  note,  $176.50. 

"E.  H.  Shirk, 
"John  Lingeman." 
"December  17,  1875. 

The  complaint  avers,  that  appellant  in  all  things 
complied  with  the  contract,  conveyed  the  Hendricks 
county  land,  by  the  decedent's  direction,  to  Milton 
Shirk,  son  of  decedent,  who  afterwards  sold  the  land 
to  strangers,  receiving  the  consideration  therefor; 
that  Shirk  paid  the  cash  required,  and  conveyed  the 
1,703.29  acres  in  Poinsett  county,  which  appellant 
selected;  that  appellant,  on  February  1, 1876,  selected 
the  remainder  of  his  land  from  the  west  end  of  the 
island  owned  by  decedent  in  Clayton  county,  and  noti- 
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fied  Mills  and  Shirk  of  such  selection,  and  requested 
Mills  to  decide  the  number  of  acres  to  which  he  would 
be  entitled  upon  the  basis  of  the  difference  in  value  be- 
tween the  Craighead  and  Clayton  county  land;  but 
that  said  Mills  never  did  so  decide,  nor  did  Shirk  ever 
convey  to  appellant  any  of  the  island  land,  although 
frequently  requested  to  have  the  difference  in  value 
decided  by  Mills,  and  to  convey  to  appellant  the  num- 
ber of  acres  to  which  he  was  entitled ;  nor  did  he  ever 
pay  any  money,  or  thing  of  value,  for  the  balance  of 
said  lands.  Appellant  seeks  to  recover  the  contract 
price  of  the  2,136  acres  of  Arkansas  land. 

The  second  paragraph  of  complaint  sets  up  the 
same  state  of  facts  substantially,  save  that  it  alleges 
that  Mills  was  the  agent  of  Shirk,  having  general 
management  and  control  of  his  Arkansas  lands, 
while  the  selection  of  the  lands  and  the  notification 
to  Mills  are  shown  to  have  been  in  writing,  but  no 
failure  upon  his  part  to  make  the  selection  is  specially 
averred;  but  appellee  asserts  that  from  the  failure  to 
aver  a  decision  the  presumption  is  that  none  was 
made.  We  assume  this  position  to  be  correct,  in  con- 
sidering the  complaint.  It  is  asserted  in  this  para- 
graph that  by  these  contracts  appellant  sold  the 
Hendricks  county  land  to  decedent  for  $27,000.00, 
with  the  option  upon  his  part  of  paying  $17,000.00  of 
the  purchase-price  in  cash,  or  by  the  transfer  of  the 
Arkansas  land. 

The  six  years'  statute  of  limitations  was  pleaded, 
and  the  demurrer  to  it  for  want  of  facts  overruled. 
This  constitutes  the  only  error  argued  in  this  court. 

This  plea  is  only  sustainable  upon  one  of  two 
theories.  1st,  that  the  complaint  is  bad;  second,  that 
the  contract  set  up  by  this  complaint  is  a  parol  con- 
tract, and,  therefore,  the  six  years'  statute  applies. 

The  appellant's  principal  argument  is  devoted  to 
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the  proposition  that  the  contract  is  an  absolute  sale 
of  the  Hendricks  county  land,  for  $27,000.00,  with  an 
option,  or  privilege,  oil  the  part  of  Shirk  t5  pay  either 
in  money  or  Arkansas  land. 

Were  we  able  to  agree  with  this  proposition,  the 
way  before  us  would  be  cleared  of  many  difficulties. 
We  are  unable,  however,  to  see  how  it  is  possible  to 
give  to  the  contract  under  consideration  this  construc- 
tion. It  was,  as  we  view  it,  simply  a  contract  for  the 
exchange  of  lands,  with  certain  prices  affixed  to  each, 
the  difference  to  be  paid  in  money.  We  think  it  ap- 
parent that  Shirk  was  entitled  to  fill  his  contract  by 
the  conveyance  of  Arkansas  land,  and  Lingeman  was 
entitled  to  demand  the  land.  Whether  or  not  the  con- 
tract sufficiently  describes  the  Arkansas  land  to  make 
it  enforceable,  is  the  serious  question  with  which  we 
are  confronted. 

It  is  undoubtedly  the  law,  as  claimed  by  counsel  for 
appellee,  that  a  contract  partly  written  and  partly 
verbal,  is  a  parol  contract,  and,  therefore,  when  relat- 
ing to  the  sale  of  land,  unenforceable  by  reason  of  the 
statute  of  frauds.  Rainbolt  v.  East,  Admr.,  56  Ind. 
538;  Board,  etc.,  v.  Shipley,  77  Ind.  553;  Caylor  v.  Roe, 
99  Ind.  1;  Weaver  v.  Shipley,  127  Ind.  526. 

It  is  also  true,  that  a  contract  for  the  sale  of  lands 
should  describe  the  lands  with  such  certainty  as  will 
enable  the  land  to  be  ascertained.  Pulse  v.  Milkr,  81 
Ind.  190;  Weaver  v.  Shipley,  supra. 

But  it  has  been  held  that  a  "deed  will  not  be  de- 
clared void  for  uncertainty  as  long  as  it  is  possible, 
by  any  reasonable  rules  of  construction,  to  ascertain 
from  the  description  found  therein  what  property  it 
was  intended  to  convey."  McDonald  v.  Payne,  114  Ind. 
359;  Calton  v.  Lewis,  119  Ind.  181. 

It  is  undeniable  that  an  agreement  to  convey 
"3,500  acres  of  land  in  Craighead,  Poinsett  or  Clay- 
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ton  counties,  in  Arkansas,"  or  in  either  of  them,  would 
be  insufficient  and  the  contract  unenforceable.  Bald- 
win v.  Kerlin,  46  Ind.  426;  Miller  v.  Campbell,  52  Ind. 
125;  Tewksbury  v.  Hmcard,  138  Ind.  103. 

Counsel  for  appellee  argue  that  such  is  the  legal 
effect  of  this  description,  but  we  do  not  so  regard  it. 
The  writing  provides  that  Lingeman  is  to  have  2,560 
acres  in  Craighead  county,  Arkansas,  or  3,840  in  Poin- 
sett county,  he  to  select  them  from  lands  in  those 
counties  owned  by  Shirk.  Such  a  contract,  where  the 
lands  are  to  be  thus  selected  by  one  party,  fs  a  valid 
and  enforceable  contract,  upon  the  ground  that  al- 
though the  lands  are  not  specifically  described,  there 
is  a  definite  mode  of  ascertaining  them  prescribed  in 
the  contract,  and  thus  that  which  would  otherwise 
be  uncertain  may  be  made  certain.  Carpenter  v.  Lock- 
hart,  1  Ind.  434;  Cheney  v.  Cook,  7  Wis.  357;  Washburn 
v.  Fletcher,  42  Wis.  152;  Roehl,  Admr.,  v.  Haumesser, 
114  Ind.  311,  on  p.  315;  Colcrick  v.  Hooper,  3  Ind.  316; 
Baldwin  v.  Kerlin,  supra. 

Here,  however,  the  contract  goes  one  step  further, 
and  introduces  an  additional  element  of  uncertainty, 
because  it  is  provided  that  Lingeman  may  also  select 
land  in  the  Clavton  countv  island,  in  which  event  he  is 
to  allow  the  difference  in  value  between  that  and  the 
Craighead  county  land,  Mills  to  decide  the  difference 
in  value. 

Is  the  contract  unenforceable  because  of  the  uncer- 
tainty introduced  into  it  by  this  provision? 

Counsel  argue  that  the  selection  was  as  uncertain 
as  the  contract,  because  the  land  taken  in  Poinsett 
county  was  described  simply  as  1,703  acres.  Since 
the  contract  was,  as  to  this  land,  fully  executed,  it 
was  thereby  taken  out  of  the  operation  of  the  statute, 
Ovcrstrcet  v.  Rice,  4  Bush  (Ky.)  1,  so  that  we  are  left  to 
deal  only  with  the  Clayton  county  land.    We  find  the 
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parties  then  in  this  position :  Lingeman  has  conveyed 
his  land  to  Shirk,  as  agreed  on,  Shirk  has  paid 
$10,000.00  boot-money  and  conveyed  nearly  one-half  of 
the  Arkansas  land  as  agreed,  but  Lingeman  still  lacks 
a  little  over  one-half.  Is  he  then,  as  to  this  one-half, 
remediless  under  his  contract?  Had  Mills  deter- 
mined the  relative  value  of  the  lands  in  the  two  coun- 
ties, then  the  number  of  acres  would  have  been  deter- 
mined and  the  land  to  which  Lingeman  was  entitled 
definitely  ascertained.    But  this  he  has  not  done. 

The  rule  was  established  as  early  as  Justinian's  day, 
that  if  A  agrees  to  sell  to  B  certain  lands  at  a  price 
to  be  fixed  by  C,  and  C  fails  to  fix  the  price,  the  con- 
tract fails.     Inst.  Lib.  3  Lit  23  par. 

This  precedent  the  English  court  followed  in  Mibies 
v.  Gcry,  14  Ves.  Jun.  400. 

The  holdings  were  based  upon  the  principle  that 
the  law  could  not  make  a  contract  for  a  man,  but 
would  simply  enforce  for  him  that  which  he  had  made. 

The  case  of  Baker  v.  Glass,  Munf.  (Va.)  212,  is  in 
exact  harmony  with  Milnes  v.  Gery,  supra. 

There  are  also  cases  holding  that  where  the  parties 
thus  agree  to  leave  the  price  to  be  fixed  by  a  third  per- 
son or  persons,  the  court  will  not  interfere  to  compel 
specific  performance  by  requiring  them  to  select  the 
appraisers.  Bunnell  v.  Keteltas,  16  Abb.  Pr.  205;  Qrca- 
son  v.  Keteltas,  17  N.  Y.  491. 

While  the  rule  established  by  Milnes  v.  Gery,  supra, 
does  not  seem  to  have  been  overruled,  when  applied 
to  facts  precisely  similar,  its  strictness  has  been  re- 
laxed with  reference  to  many  cases  somewhat  differ- 
ing in  their  facts. 

In  Gourlay  v.  Duke,  19  Ves.  429,  while  reasserting 
the  principle  of  Milnes  v.  Grry,  supra,  it  was  held  that 
contract  for  a  lease  upon  usual  and  proper  terms,  as 
shall  be  judged  reasonable  and  proper  by  John  Gale, 
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was  enforceable,  and  the  court  appointed  a  master  to 
fix  the  terms. 

In  timith  v.  Peters,  20  L.  R.  511,  and  Morse  v.  Merest, 
6  Mad.  25,  it  was  decided  that  one  party  could  not  in- 
terfere with  and  prevent  the  appraisement,  and  thus 
take  advantage  of  his  own  wrong. 

In  Earl  Darnlcy  v.  London,  etc.,  It.  W.  Co.,  3  D.  J.  and 
S.  23,  while  relief  was  refused  under  the  facts  of 
that  case,  because  the  contract  could  not  be  construed 
as  an  agreement  for  necessary  crossings,  and  was, 
therefore,  not  within  the  principle  of  Gourlay  v.  Duke, 
supra,  and  others,  "which  carried  into  effect  the  sub- 
stance of  the  agreement,  disregarding  the  forms 
which  had  been  provided  for  effectuating  them,  and 
wrhich  the  court  could  not  give  effect  to,"  this  latter 
rule  is  recognized  as  the  law  in  proper  cases. 

Dunnell  .v.  Keteltas,  supra,  decides,  that  in  cases 
where  there  is  a  contract  to  convey,  at  a  price  to  be 
fixed  by  appraisers,  the  court  will  not  cotnpel  the  ap- 
pointment of  the  appraisers,  nor  undertake  to  ascer- 
tain the  fact  which  they  were  to  determine,  so  that 
such  a  contract  without  this  action  must  fail,  unless, 
under  certain  circumstances,  there  has,  notwithstand- 
ing the  defect,  been  an  acquiescence  under  it,  or  such 
part  performance  that  it  would  be  inequitable  not  to 
enforce  its  execution.  In  such  a  case  the  court  will 
ascertain  what  is  the  fair  value.  In  fact,  where  any 
term  of  a  contract,  in  all  other  respects  complete,  is 
left  to  the  determination  of  others,  and  the  same  is  not 
of  the  essence  of  it,  the  court  will  take  upon  itself  to 
decide  that  matter,  and  will  thereupon  decree  specific 
performance.  Vandoren  v.  Robinson,  16  N.  J.  Eq.  256, 
declares  that  where  the  contract  is  to  convey  for  a 
"fair  price,"  the  court  will  ascertain  it. 

In  Dinham  v.  Bradford,  L.  R.  5  Ch.  A.  518,  Hatherly, 
L,  C,  refused  to  apply  the  principle  of  Milnes  v.  Gcrif, 
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supra,  to  a  case  where,  as  part  of  the  terms  of  partner- 
ship, it  was  agreed  that  one  should,  upon  certain  con- 
tingencies, become  the  purchaser  of  the  interest  of  the 
other,  at  a  price  to  be  fixed  by  valuers,  to  be  chosen 
one  by  each  party.  The  principal  reason  given  there- 
for was  that  as  the  one  party  had  already  had  the 
benefit  of  a  large  portion  of  the  contract  for  which  the 
agreement  for  valuers  was  a  part,  therein  it  differed 
largely  from  a  mere  contract  of  purchase  and  sale  un- 
executed upon  both  sides.  Vide,  also  Fry  on  Specif. 
Perf.  sections,  346,  347. 

Whether,  under  these  authorities,  we  would  be  au- 
thorized to  determine  that  in  this  case,  since  the  con- 
tract provides  expressly  that  the  difference  in  value 
between  the  lands  should  be  allowed,  and  since  the 
contract  was  in  all  other  respects  carried  out,  this 
valuation  by  Mills  was  not  an  essential  part  of  the 
contract,  we  do  not  find  it  necessary  to  decide,  be- 
cause we  regard  the  second  paragraph  of  the  com- 
plaint as  good  upon  another  line  of  reasoning. 

Numerous  cases  decide  that  where  one  party  to  a 
contract  providing  for  the  fixing  of  value  or  price  by 
appraisers,  prevents  the  appraisal  by  refusing  to  act 
when  he  ought  to  act,  then  he  cannot  avail  himself  of 
the  failure  to  have  the  determination  in  the  mode 
agreed  upon.  Orne  v.  Sullivan,  3  How.  (Miss.)  161; 
Lowe  v.  Brown,  22  O.  St.  463;  Oreason  v.  Keteltas, 
supra;  Johnson  v.  Conger,  14  Abb.  Pr.  195;  Hug 
v.  VanBurkleo,  58  Mo.  202;  Coles  v.  Peck,  96  Ind. 
333;  Herman  v.  Babcock,  103  Ind.  461. 

So,  too,  there  are  many  cases  deciding  that  where 
contractors  agree  to  do  work,  to  be  paid  for  when  ap- 
proved by  an  engineer  or  architect,  or  upon  his  cer- 
tificate, although  the  money  is  not,  by  the  letter  of  the 
contract,  recoverable  without  this  action,  yet,  when 
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he  who  was  to  pass  upon  the  question  refuses  or  fails 
to  do  so,  the  contractor  may  still  maintain  his  action 
where  the  failure  is  not  caused  by  his  own  default. 
Starkey  v.  DeGraff,  22  Mi4n.  431;  VanKeuren  v. 
Miller j  71  Hun.  68;  Anderson,  Elec.  Co.  v.  Cleburne, 
etc.,  Co. y  27  S.W.  Rep.  504;  Williams  v.  Chicago,  etc., 
B.  W.  Co.,  112  Mo.  463. 

This  last  class  of  cases  is  founded  upon  the  principle, 
that  because  the  engineer  or  architect  is  in  the  employ 
of  the  builder,  it  is,  therefore,  his  duty  to  see  that  the 
engineer  or  architect  acts,  and  that  if  he  does  not  act 
the  dereliction  is  chargeable  to  the  employer,  and  the 
contractor  is  thereby  authorized  to  submit  the  fact  to 
the  court  and  recover  upon  proper  proof. 

The  second  paragraph  expressly  alleges,  that  Mills 
was  the  agent  of  Shirk.  It  was  then,  upon  the  prin- 
ciple established  by  these  cases,  Shirk's  duty  to  see 
that  he  made  the  valuation.  His  (Mills')  failure  to  do 
so  was  chargeable  to  Shirk,  who  could  not  take  ad- 
vantage of  his  agent's  wrong  to  deprive  Lingeman  of 
his  right  to  damages  under  the  contract 

Just  what  may  be  the  measure  of  damages,  whether 
the  actual  value  of  the  Arkansas  land,  or  the  propor- 
tional contract  price,  we  do  not  decide,  as  that  proposi- 
tion has  not  been  fully  discussed  by  counsel,  and  is 
not  necessary  to  the  determination  of  this  cause  at 
this  time.  The  complaint  is  sufficient  to  show  a  sub- 
stantial breach  of  the  written  contract  The  six  years' 
statute  of  limitations  will  not,  therefore,  apply  to  it 

Counsel  for  appellee  claim  that  there  is  no  avail- 
able error,  if  any,  because  the  general  denial  was  filed 
and  was  left  standing  when  the  demurrer  was  over- 
ruled to  the  special  answer. 

The  case  of  Kern  v.  Raul,  14  Ind.  App.  72,  is  decisive 
against  this  position. 

Judgment  reversed,  with   instructions  to  sustain 
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the  demurrer  to  paragraph  of  answer,  and  with  leave 
to  amend  the  claim  if  desired. 

Filed  February  21,  1896;  petition  for  rehearing  overruled  June  10, 
1896. 


No.  1,481. 

Louisville,  New  Albany  and  Chicago  Railway 

Co.  v.  McAfee. 

Evidence. — Judicial  Notice. — The  court  will  take  judicial  notice  of 
the  county  in  which  a  given  station  on  a  specified  railroad  is  lo- 
cated. 

Railroad. — Private  or  Farm  Crossing. — Statute  Construed.  — A 
crossing  40  feet  wide,  over  a  railroad  which  runs  parallel  with  and 
adjoining  a  highway,  is  not  necessarily  a  private  farm  crossing, 
within  the  meaning  of  sections  5320-5321,  R.  S.  1894,  making  it  the 
duty  of  the  adjoining  land-owner  to  erect  and  maintain  bars  or 
gates,  where  the  crossing  has  been  maintained  by  the  railroad 
company,  and  used  by  the  public  in  reaching  the  highway  for 
thirty-eight  years. 

From  the  Tippecanoe  Superior  Court 
J.  F.  McHughy  for  appellant. 
Rice  &  Potter,  for  appellee. 

Davis,  J. — This  action  was  begun  by  appellee, 
against  the  appellant,  to  recover  damages  for  the  kill- 
ing of  stock  at  a  point  on  the  defendant's  line  of  road, 
where  it  is  claimed  the  appellant  was  bound  to  erect 
and  maintain  a  fence.  The  appellant  answered  by  a 
general  denial.  A  trial  by  the  court  resulted  in  a  find- 
ing and  judgment  in  favor  of  the  appellee  for  $500.00. 
The  only  error  assigned  is  that  the  court  erred  in 
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overruling  appellant's  motion  for  a  new  trial.     The 
reasons  assigned  in  the  motion  for  a  new  trial  are : 

1.  That  the  finding  of  the  court  is  contrary  to  the 
evidence. 

2.  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence. 

3.  That  the  finding  of  the  court  is  contrary  to  law. 
Counsel  for  the  appellant  insist  that  the  appellee 

failed  to  prove,  on  the  trial,  the  jurisdictional  fact 
that  the  animals  were  struck  and  the  injury  inflicted 
in  Tippecanoe  county,  the  county  where  the  action  • 
was  brought. 

Under  the  authorities  the  evidence  on  this  point  is 
sufficient  The  court  will  take  judicial  notice  that 
Ash  Grove  is  a  station  on  the  Louisville,  New  Albany 
&  Chicago  railway,  in  Tippecanoe  county,  Indiana. 
Indianapolis,  etc.,  R.  R.  Co.  v.  Case,  15  Ind.  42;  Indian- 
apolis, etc.,  R.  R.  Co.  v;  Stephens,  28  Ind.  429;  Indian- 
apolis,  etc.,  R.  W.  Co.  v.  Lyon,  48  Ind.  119.  The 
Stephens  case,  qupra,  is  directly  in  point. 

It  is  next  insisted  that  the  evidence  clearly  and 
conclusively  proves,  without  conflict,  that  the  place 
at  which  the  animals  entered  upon  appellant's  right- 
of-way  was  a  farm  crossing,  and  that  it  wras  the  duty 
of  appellee  to  erect  bars  or  gates,  and,  hence,  that  the 
appellant  is  not  liable. 

The  railroad  of  appellant  runs  north  and  south.  On 
the  east  side  of  the  railroad,  adjacent  to  it  and  par- 
allel therewith,  is  a  public  highway.  At  the  crossing 
in  question,  the  appellee  owns  the  real  estate  west  of 
the  railroad,  and  he  also  owns  the  real  estate  east  of 
the  highway.  The  crossing  (in  connection  with  lanes, 
or  ways,  extending  both  east  and  west  through  appel- 
lee's land)  has  been  maintained  by  the  appellant  for 
at  least  thirty-eight  years.  The  lanes  and  ways  have 
been  maintained  by  appellee  and  his  tenants.    At  the 
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time  of  the  accident,  the  railroad  was  fenced  on  the 
east  side,  with  the  exception  of  a  space  forty  feet  in 
length,  at  the  crossing.  No  cattle-guards  were  then 
maintained  on  the  south  side  of  the  crossing.  The  an- 
imals got  out  of  the  enclosure  upon  the  public  high- 
way, thence  traveled  south  on  the  public  highway  till 
they  came  to  the  crossing,  where  they  entered  on  ap- 
pellant's right-of-way,  and  then  went  south  on  the 
railroad  about  three  hundred  feet,  where  they  were 
struck.  The  crossing  had  been  used  by  the  public  in 
reaching  the  highway  from  the  west  for  thirty-eight 
years. 

As  before  observed,  the  railroad  separates  the  land 
owned  by  appellee  on  the  west  side  from  the  public 
highway  on  the  east  side.  Louisville,  etc.,  R.  W.  Co.  v. 
Hughes,  2  Ind.  App.  68. 

Under  the  circumstances,  the  court  would  not  be 
justified  in  saying  that  the  only  inference  which  could 
be  fairly  drawn  by  reasonable  men,  from  the  evidence, 
was,  that  the  crossing  in  question  was  a  private  farm 
crossing  within  the  meaning  of  sections  5320  and 
5321,  R.  S.  1894,  and  that  it  was  the  'duty  of  the  ap- 
pellee to  erect  and  maintain  bars,  or  a  gate,  forty  feet 
in  length  in  the  fence  separating  the  right-of-way 
from  the  public  highway. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  March  3,  1896. 
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No.  1,456. 

Roberts  v.  Trammel  et  al. 

Estoppel.— Married  Woman. — Mortgage  of  Her  Property  by  Her 
Husband. — A  wife  is  not  estopped  to  claim  title  to  chattels  as 
against  one  to  whom  her  husband  executed  a  mortgage  thereon, 
for  the  reason  that  upon  learning  that  her  husband  was  attempting 
to  mortgage  the  property  she  did  not  seek  the  mortgagee  and  assert 
her  title  to  the  property,  where  it  is  shown  that  she  did  not  col- 
lude with  her  husband  for  the  purpose  of  defrauding  the  mort- 
gagee. 

From  the  Huntington  Circuit  Court. 
T.  G.  Smith,  for  appellant. 

Branyan  &  Branyan  and  J.  R.  Coppotk,  for  appel- 
lees. 

Ross,  C.  J. — Appellant  brought  this  action  to  re- 
cover the  possession  of  two  horses. 

The  only  ruling  assigned  as  error  in  this  court  is, 
that  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  answer. 

The  facts  set  forth  in  this  answer  were  pleaded  by 
way  of  estoppel  in  pais. 

There  can  be  no  estoppel  in  pais  where  everything 
is  equally  known  to  both  parties,  or  where  the  party 
sought  to  be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  party  seeking 
to  conclude  him  was  not  influenced  by  the  acts  or  ad- 
missions set  up.  Fletcher  v.  Holmes,  25  Ind.  458; 
Greensburgh,  etc.,  Tump.  Co.  v.  Sidencr,  40  Ind.  424. 

In  other  words,  to  constitute  an  estoppel  in  pais, 
there  must  be: 

1.    A  representation  or  a  concealment  of  material 

facts. 
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2.  The  representations  must  have  been  made  with 
full  knowledge  of  the  facts. 

3.  The  party  to  whom  the  representations*  were 
made,  or  from  whom  material  facts  were  withheld, 
must  have  been  ignorant  of  the  truth  of  the  matter. 

4.  The  party  making  the  representations,  or  with- 
holding the  facts,  must  have  done  so  with  the  inten- 
tion that  the  other  party  should  act  otherwise  than  he 
would  did  he  know  the  truth. 

5.  The  other  party  must  have  been  induced  there- 
by to  act.  Bigelowr  Estoppel,  480;  McOirr  v.  Sell,  60 
Ind.  249;  Long  v.  Anderson,  62  Ind.  537;  Hosford  v. 
Johnson,  74  Ind.  479. 

We  deem  it  unnecessary  to  decide  how  far  the  rule 
of  estoppel  in  pais  applies  to  married  women  under 
section  6962,  R.  S.  1894  (section  5117,  R.  S.  1881),  for 
the  reason  that  the  facts  alleged  in  the  answer  before 
us  are  insufficient  to  constitute  an  estoppel  in  pais 
against  any  one,  whether  sui  juris  ox  not. 

It  is  a  rule  of  equity  well  founded,  that  a  person  is 
not  permitted  to  keep  silent  when  he  should  speak, 
and  thereby  mislead  another  to  his  injury.  Gregg  v. 
Von  Phnl,  1  Wall.  274. 

As  said  by  the  court  in  Gregg  v.  Wells,  10  Ad.  &  El. 
90:  "A  party  who  negligently  or  culpably  stands  by 
and  allows  another  to  contract  on  the  faith  and  under- 
standing of  a  fact  which  he  can  contradict,  cannot 
afterwards  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving." 

Conceding,  without  deciding,  that  a  married  woman 
may  create  an  estoppel  against  herself  by  mere  silence 
at  a  time  when  she  might  speak,  and  thus  prevent  her 
from  afterwards  speaking  and  asserting  the  claim 
which  she  might  have  asserted  when  she  was  silent,  it 
can  prevail  against  her  only  when  she  withheld  the 
truth  for  the  purpose  of  misleading,  and  some  one  was 
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induced  thereby  to  act  to  their  injury.  The  facts  al- 
leged in  the  answer  wholly  fail  to  show  that  she  was 
present,  and  by  her  silence  permitted  her  husband  to 
mortgage  her  personal  property  to  pay  his  debt.  If 
we  were  to  hold  the  answer  in  this  case  to  be  sufficient, 
it  would  be  equivalent  to  holding  that  it  was  her  duty 
to  have  sought  out  the  appellee  Trammel,  and  in- 
formed him  of  her  title,  thus  shifting  the  burden  of 
making  inquiries  as  to  the  ownership  of  the  property 
from  the  former  to  the  latter,  to  see  to  it  that  her  title 
was  made  known. 

There  can  be  no  estoppel  where  there  is  no  fraud, 
and  there  is  no  fraud,  except  false  representations 
have  been  made,  either  by  the  party  sought  to  be 
estopped,  or  by  another  with  his  knowledge  or 
consent 

"Knowledge  is  essential  on  the  part  of  the  person 
sought  to  be  estopped.  Where  a  party  is  ignorant  of 
his  right,  and  is  free  from  actual  fraud  or  culpable 
negligence,  silence  will  not  estop  him,  although  he 
may  have  knowledge  of  what  another  is  about  to  do." 
Anderson  v.  Hubble,  93  Ind.  570,  and  cases  cited. 

The  appellee  Trammel  wTas  not  injured  by  the  ap- 
pellant's silence.  The  cancellation  of  his  judgment 
against  appellant's  husband,  if  procured  by  the  fraud 
of  the  latter,  may  be  revived.  Again,  it  is  not  shown 
that  appellant's  husband  was  solvent  at  the  time  the 
judgment  was  cancelled,  although  it  is  alleged  that  he 
is  now  insolvent,  and  that  the  debt  will  be  lost  unless 
the  property  in  controversy  can  be  sold  to  satisfy  it. 

The  payment  of  the  costs  by  appellee  Trammel  is 
no  new  or  additional  consideration,  for  he  wad 
primarily  liable  for  them.  Having  lost  nothing  by  the 
silence  of  appellant,  appellee  is  not  in  a  position  to 
complain. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
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pellant's  demurrer  to  the  second  paragraph  of  the  ap- 
pellee's answer. 

Filed  April  10,  1895. 

On  Petition  for  Rehearing. 

Ross,  J. — The  appellees  urge,  with  great  earnest- 
ness, the  granting  of  their  motion  for  a  rehearing  in 
this  case;  They  are  to  be  commended  for  their  dili- 
gence in  collecting  the  authorities  and  their  presenta- 
tion of  the  same,  for  it  has  enabled  the  court  to  satisfy 
itself  as  to  the  correctness  of  the  holding  in  the  orig- 
inal opinion. 

To  concede,  as  correct,  the  position  assumed  by  the 
learned  counsel  for  appellee,  would  be  to  hold  that  the 
appellant  is  estopped  because  she  did  not  seek  out  and 
convey  to  the  appellee  Trammel  information  of  the 
fact  that  she  was  the  owner  of  the  property  in  con- 
troversy. This  she  was  not  bound  to  do,  even  if  she 
knew  that  her  husband  was  representing  that  the 
property  belonged  to  him.  There  is  nothing  in  the 
answer  to  show  either  that  she  authorized  her  hus- 
band, or  that  she  even  consented  that  he  might  turn 
out  her  property  to  satisfy  the  execution  issued  on 
the  judgment  against  him,  neither  does  it  appear  that 
she  informed  the  constable,  when  he  came  to  make 
the  levy,  that  the  horses  were  her  husband's.  And, 
subsequently,  when  her  husband  gave  the  mortgage 
on  the  horses,  she  did  not  authorize  him  to  do  so, 
neither  did  she  disclaim  ownership  thereto.  The  most 
that  can  be  said,  is,  that  if  she  knew  her  rights  she  re- 
mained passive,  and  took  no  affirmative  steps  to  in- 
form appellee  Trammel  that  he  was  accepting  a 
mortgage  on  property  not  owned  by  her  husband.  Or- 
dinarily, the  rule  is  that  one  seeking  to  divest  the 
right  or  title  of  another  to  property  must  show  that 
the  real  owner  has  either  parted  with  his  title  bv  rea- 
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son  of  his  acts,  or  by  his  conduct  or  representations 
has  led  another  to  purchase  the  property  believing 
that  he  had  no  title  or  interest  therein.  But  if  coun- 
sel's contention  were  to  prevail,  the  rule  would  cast 
the  burden  upon  the  owner  to  show  that  he  had  done 
nothing  to  mislead  or  influence  the  action  of  the  other 
party.  The  rule,  on  the  contrary,  is  that  every  man 
who  purchases  personal  property  of  another,  takes 
the  chances  of  losing  it  if  he  fails  to  inform  himself  as 
to  the  title  of  the  seller.  He  it  is  who  must  be  dili- 
gent, and  if  he  fails  to  make  inquiry,  and  learn 
whether  his  grantor  has  title,  when  it  is  within  his 
power  to  gain  the  information,  he  alone  must  suffer 
for  the  neglect.  The  law,  for  centuries  past,  has 
placed  safeguards  around  married  women,  and  de- 
clared their  inability  to  do  many  things,  which,  if  sole, 
they  would  be  empowered  to  do.  In  recent  years,  the 
laws  in  this  State  have  been  more  or  less  changed,  so 
that  most  of  the  disabilities  of  married  women  are  re- 
moved. For  all  that,  the  law  will  not  permit  an  un- 
just advantage  to  be  taken  of  her  where  it  does  not  ap- 
pear that  she  is  fully  conversant  with  her  rights.  She 
surely  cannot  be  estopped  where  the  rule  would  not 
apply  to  a  man  under  the  same  state  of  facts.  In  Alex- 
ander v.  Sicackhamer,  105  Ind.  81,  Mitchell  J.,  speaking 
for  the  court,  says:  "To  constitute  an  estoppel,  the 
party  sought  to  be  estopped  must  have  designedly  done 
some  act,  or  made  some  admission,  inconsistent  with 
the  claim  or  defense  which  he  proposes  to  set  up,  and 
another  must  have  acted  ch  such  admission."  If  the 
appellant  knew  that  her  husband  was  mortgaging 
the  property  in  controversy,  and  the  appellee  was 
ignorant  of  her  ownership,  she  could  not  be  estopped 
from  asserting  her  title  now,  unless  it  was  her  duty 
to  inform  appellee  Trammel  of  her  rights.  Of  course, 
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if  she  authorized  her  husband  to  make  the  mortgage, 
or  colluded  with  him  for  the  purpose  of  deceiving  or 
defrauding  appellee,  she  would  not  be  heard  to  ap- 
pellee's injury,  but  she  did  not  give  any  such  consent, 
nor  did  she  collude  with  her  husband,  unless  that  fact 
is  to  be  inferred  from  the  mere  fact  that  she  did  not 
seek  out  and  inform  appellee  of  her  rights.  As  already 
stated,  no  such  presumption  arises.    We  think  it  may 
safely  be  said  that  estoppels  are  not  favored  in  law, 
but  are  applied  only  when  it  is  clear  that  an  injustice 
would  result  to  an  innocent  party,  as  the  result  of  the 
negligence  of  the  party  to  be  estopped.     The  party 
seeking  to  invoke  the  equitable  rule  of  estoppel  must 
show  that,  as  between  himself  and  the  person  against 
whom  he  asks  its  application,  he  was  himself  free 
from  fault.    In  this  case,  the  appellee,  Trammel,  did 
nothing  except  to  rely  upon  the  acts  of  appellant's 
husband.    He  made  no  inquiry  of  appellant,  and  she, 
neither  by  act,  conduct,  nor  declaration,  induced  him 
to   accept   from   her  husband   a   mortgage   on  her 
property. 

As  stated  in  the  original  opinion,  the  facts  alleged 
in  the  answer  fail  to  show  that  the  appellee,  Tram- 
mel, has  been  in  any  way  injured  by  either  the  acts, 
conduct,  or  representations  of  the  appellant. 

Petition  for  rehearing  overruled. 

Filed  June  10,  1896. 


No.  1,907. 

Gifford  v.  Hess  et  al. 


Appellate  Procedure.  —  Pleading. — Demurrer  to  Argumentative 
Answer. — Harmless  Error. — There  is  no  available  error  in  sustain- 
ing a  demurrer  to  a  special  and  argumentative  denial  set  up  in  an 
answer,  where  there  is  an  answer  of  general  denial  which  forms 
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the  same  issue,  requires  the  same  proof  and  admits  the  same  defense 
as  the  answer  stricken  down. 

Same. — Record. — Bill  of  Exceptions. — Signature  and  Filing. — The 
bill  of  exceptions  must  be  prepared  by  the  party,  tendered  to  and 
signed  by  the  judge,  and  thereafter  filed  with  the  clerk  as  a  paper 
in  the  case. 

Same.—  Evidence,  When  Part  of  the  Record. — The  longhand  manu- 
script of  the  evidence  does  not  become  a  part  of  the  record  until  it 
is  embraced  in  a  formal  bill  of  exceptions,  signed  by  the  judge,  and 
filed  as  such  with  the  clerk. 

Samb. — Weight  of  Evidence. — This  court  will  not  interfere  with  the 
verdict  of  a  jury  as  being  against  the  weight  of  the  evidence,  where 
there  is  a  reasonable  amount  of  evidence  to  support  it,  although 
there  seems  to  be  a  preponderance  thereof  against  it. 

From  the  White  Circuit  Court. 

S.  P.  Thompson,  A.  W.  Reynolds  and  A.  K.  Sills, 
for  appellant. 

Sellers  &  Uhl,  for  appellees. 

Ross,  J. — The  appellant  filed  his  complaint  in  the 
court  below,  alleging  therein,  in  substance,  as  stated 
in  appellant's  brief,  that  Jeremiah  Hess,  the  husband 
of  the  appellee,  on  June  1,  1893,  represented  to  ap- 
pellant, in  the  presence  and  hearing  of  the  appellee, 
Evaline  Hess,  that  he  was  the  owner  of  certain  lands, 
and  thereupon  made  and  entered  into  the  following 
contract,  to-wit : 

"Whereas,  the  undersigned,  Jeremiah  Hess,  owns 
the  southwest  quarter  of  the  southwest  quarter  of  sec- 
tion twenty-one,  in  township  thirty  north,  range  five 
west  of  the  2  p.  m. ;  also  the  northwest  quarter  of  the 
northwest  quarter  of  section  twenty-eight,  same  town 
and  range,  in  Jasper  county,  Indiana,  and  Benjamin 
J.  Gifford  owns,  in  said  county,  lands  in  section 
twenty-nine,  same  town  and  range,  which  he  proposes 
to  drain.  And,  whereas,  the  proper  drainage  of  said 
tract  of  land  of  Hess  is  across  the  land  of  Gifford,  and 
through  the  ditch  or  ditches  which  the  said  Gifford 
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proposes  to  make.  Now,  it  is  hereby  agreed,  by  and 
between  the  parties  aforesaid,  that  if  the  said  Gifford 
shall  construct  a  dredge  ditch  upon  his  land,  with  a 
tile  lateral  extending  to  the  boundary  line  of  the  said 
Hess's  land,  of  the  size  he  nxay  desire  to  buy,  the  un- 
dersigned shall  pay  to  him,  the  said  Gifford,  the  sum 
of  $200.00  whenever  said  ditch  shall  be  so  constructed, 
after  the  dredge  ditch  shall  have  been  constructed  by 
him  to  the  Iroquois  river;  and  thereupon  the  same  un- 
dersigned shall  have  the  right  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  forever  to  con- 
nect with  said  ditch,  and  to  drain  their  said  land 
through  the  said  ditch  or  ditches  so  constructed  by 
the  said  Gifford;  and  that  this  agreement,  being  put 
on  record  in  said  county,  shall  operate  as  a  public 
notice  of  the  rights  of  the  undersigned  to  the  ease- 
ment herein  provided  for,  and  the  right  of  the  said* 
Gifford  to  the  money  herein  stipulated  to  be  paid  upon 
his  performance  of  the  conditions  aforesaid;  and  he, 
the  said  Gifford,  shall  have  a  lien  upon  said  tract  of 
land  for  said  sum  of  money.  It  is  provided,  however, 
that  the  said  undersigned  may  have,  at  his  request, 
and  the  payment  of  interest  thereon  in  advance,  at  the 
rate  of  seven  per  cent,  per  annum,  an  extension  of 
time  in  which  to  pay  said  sum  of  money,  for  a  period, 
to-wit:  One-third  thereof  for  one  year,  and  one-third 
for  two  years. 

"Such  request  being  made  and  interest  paid  at  the 
time  when  said  money  may  become  due. 

"It  is  further  agreed,  by  and  between  the  parties, 
that  should  said  ditch  so  built  to  said  line  be  a  tile 
ditch,  the  water  from  said  land  shall  be  carried 
thereto  only  in  a  tile  ditch  or  ditches,  and  that  no  ad- 
jacent land-owner  shall  be  permitted  to  connect  there- 
with, or  be  permitted  to  carry  water  from  his  land 
across  the  tract  aforesaid  in  any  ditch,  either  open  or 
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covered,  to  the  ditches  so  made  by  the  said  Gifford, 
unless  terms  shall  be  first  agreed  upon  between  said 
owner  and  the  said  Gifford. 

"It  is  further  provided,  that  should  the  land  of  the 
undersigned,  above  described,  be  assessed  for  the  pur- 
poses of  constructing  the  ditch  or  ditches  above  con- 
templated, the  said  Gifford  shall  pay  said  assess- 
ments, otherwise  this  agreement  in  that  case  shall  be 
null  and  void. 

"This  agreement  made  and  entered  into,  this  1st 
day  of  June,  1892. 

(Signed)    "Jeremiah  Hess." 

That  in  fact  the  land  belonged  to  and  was  owned 
by  his  wife,  but  that  with  her  knowledge  and  consent, 
and  as  her  agent,  he  assumed  to,  and  did,  make  said 
contract,  which  was  for  the  betterment  and  improve- 
ment of  said  land;  that  the  plaintiff  had  no  knowledge 
to  the  contrary,  but  relied  upon  the  relation  assumed 
by  the  said  husband,  in  the  presence  and  hearing  of 
his  said  wife;  that  the  said  husband,  instead  of  using 
the  name  of  his  principal,  the  said  Evaline  Hess,  in 
fact,  did  use  his  own  name  in  executing  the  said  writ- 
ing; that  the  name  of  the  wife,  who  wras  to  receive, 
and  did  receive,  the  full  consideration  to  be  performed 
by  appellant,  was  not  used  in  making  said  written 
contract,  although  such  contract  was,  in  fact,  author- 
ized to  be  made  by  said  Evaline  Hess;  that  appellant, 
in  good  faith,  accepted  said  contract  as  the  contract 
of  the  owner  of  said  land,  as  represented  therein,  and 
appellant,  on  his  part,  without  knowledge  of  the  prin- 
cipalship  of  the  wife,  fully  complied  with  his  part  of 
the  said  contract  to  his  damage  and  to  the  benefit  of 
said  wife,  as  the  owner  of  the  land,  in  the  sum  of 
1200.00.  It  is  alleged  that  the  husband,  with  full 
knowledge  and  consent  of  his  wife  and  for  her,  but  in 
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his  own  name,  made  the  contract.  It  is  also  alleged 
that  the  husband  assumed  to  act,  and  did  act,  as  prin- 
cipal in  making  the  said  written  contract;  that  the 
wife  participated  in  and  agreed  to  each  and  every 
oral  negotiation  preceding  the  making  of  the  said 
written  contract,  and  to  all  the  provisions  embodied  in 
said  written  contract,  and  fully  authorized  the  hus- 
band to  make  the  said  contract  for  her  and  in  her  be- 
half, but  that  the  husband  executed  the  writing  in  his 
own  name,  and  not  in  the  name  of  his  wife.  It  is  al- 
leged that  the  wife  agreed  orally  to  pay  the  appellant 
$200.00  when  the  appellant  had  constructed  the 
dredge  ditches  and  tile  ditch  as  an  outlet  to  her  land. 
It  is  also  alleged  that  appellant  fully  constructed 
said  outlet  tile  and  dredge  ditches  at  great  expense, 
which  labor  was  accepted  by  the  said  wife;  that  she 
knew  of  the  work  and  encouraged  the  same  to  be 
done;  that  appellant  demanded  payment,  and  no  ex- 
tension of  time  was  demanded;  wherefore,  the  com- 
plainant says,  the  sum  of  $200.00  is  due  him  from 
both  of  the  defendants. 

To  the  complaint,  the  appellee,  Evaline  Hess,  filed 
an  answer  in  four  paragraphs,  the  first  being  a  gen- 
eral denial,  and  the  others  denying  special  allega- 
tions of  the  complaint.  To  the  second,  third,  and 
fourth  paragraphs  of  her  answer,  appellant  demurred 
for  want  of  facts,  the  demurrers  were  overruled,  and 
these  rulings  are  assigned  as  error  here. 

Each  of  these  answers  contains  allegations  of  fact, 
which  are  simply  negations  of  facts  alleged  in  the 
complaint.  Such  pleas  are  nothing  more  than  special 
or  argumentative  denials,  and  are  not  to  be  con- 
sidered, neither  are  their  sufficiency  to  be  determined 
by  the  same  rules  that  apply  to  answers  in  confession 
and  avoidance.  Where  a  party  files  an  answer  of  gen- 
eral denial,  and  also  other  paragraphs,  which  are 
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mere  special  or  argumentative  denials,  there  is  no 
available  error  in  sustaining  demurrers  to  suck 
special  or  argumentative  denials,  for  the  reason  that 
the  answer  of  general  denial  forms  the  same  issues 
and  requires  the  same  proof  and  admits  the  same  de- 
fense as  those  stricken  down.  In  this  case,  the  gen- 
eral denial  cast  upon  the  appellant  the  burden  of 
proving  the  material  allegations  of  his  complaint,  and 
when  the  appellee,  Evaline  Hess,  by  her  special  de- 
nials, denied  particular  facts  alleged  in  the  complaint, 
and  which  were  necessary  to  the  statement  of  a  cause 
of  action  against  her,  she  did  not  thereby  confess  the 
allegations  of  the  complaint  as  to  such  facts,  and  as- 
sume the  burden  of  establishing  their  falsity.  An 
argumentative  denial  is  sufficient  to  withstand  a  de- 
murrer for  want  of  facts.  Hostetter  v.  Auman,  119 
Ind.  7. 

From  the  facts,  which  were  specially  found  by  the 
jury,  it  is  manifest  that  the  appellant  failed,  as 
against  the  appellee,  Evaline  Hess,  to  establish  the 
material  allegations  of  his  complaint,  hence,  it  affirm- 
atively appears  that  the  appellant  could  not  have 
been  harmed  by  the  ruling  of  the  court  on  the  de- 
murrers to  these  paragraphs  of  the  answer,  for  the 
reason  that  his  failure  to  recover  did  not  rest  upon 
proof  of  the  facts  alleged  in  these  answers,  but  on  his 
failure  to  prove  the  facts  alleged  in  his  complaint. 

Appellant  alleged,  in  his  complaint,  that  Jeremiah 
Hess  as  the  agent  of  his  wife  and  in  her  presence  and 
with  her  knowledge  and  consent,  executed  the 
contract  sued  on,  and  yet  the  jury  found  that  she  was 
not  present  and  had  no  knowledge  of  its  execution; 
that  she  did  not  authorize  her  husband  to  sign  the  con- 
tract, and  she  never  ratified  or  adopted  it  as  her  own, 
but  that,  on  the  contrary,  she  objected  even  to  her  hus- 
band signing  it.    In  fact,  as  to  almost  every  material 
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fact  alleged  in  the  complaint,  tending  to  make  a  cause 
of  action  against  the  appellee,  Evaline  Hess,  the  jury 
has  found  against  the  appellant 

There  was  no  error  in  overruling  appellant's  mo- 
tion for  a  venire  de  novo.  The  verdict  is  regular  in 
form,  sets  out  the  facts  found  and  assesses  damages. 

The  last  specification  of  error  assigned  is  that  "The 
court  erred  in  overruling  the  appellant's  motion  for  a 

new  trial." 

Under  this  specification,  counsel  argue  at  some 
length  to  show  that  appellant  proved  all  of  the  ma- 
terial allegations  of  his  complaint,  and  our  attention 
is  called  to  parts  of  the  evidence  which  tend  to  sus- 
tain their  contention.  The  rule  of  this  court  is  that 
the  evidence  will  not  be  examined  and  considered,  al- 
though copied  into  the  transcript,  unless  it  has  been 
made  a  part  of  the  record  by  proper  bill  of  exceptions. 
It  is  not  only  necessary  that  a  proper  bill  be  prepared 
by  the  party,  and  tendered  to  and  signed  by  the  judge, 
but  after  it  has  been  signed  by  the  judge,  it  must  be 
filed  with  the  clerk  as  a  paper  in  the  cause.  To  file 
it  before  signed,  will  not  answer,  because  it  is 
not  properly  a  bill  of  exceptions  until  signed  by  the 
judge.  The  statute  provides  that  the  original  long- 
hand manuscript  of  the  evidence  may  be  filed  with 
the  clerk,  section  1410,  R.  S.  1881  (section  1476,  Burns' 
Rev.  1894),  but  that  does  not  constitute  it  a  bill  of  ex- 
ceptions. Until  it  is  embraced  in  a  formal  bill  of  ex- 
ceptions, signed  by  the  judge  and  filed  as  such  with 
the  clerk,  it  does  not  become  a  part  of  the  record.  The 
filing,  after  it  has  been  signed  by  the  court,  is  as  neces- 
sary, in  order  that  it  become  a  part  of  the  record,  as 
the  signing.  In  the  transcript  before  us,  what  ap- 
pears to  be  the  longhand  manuscript  of  the  evidence, 
has  upon  it  the  file  mark  of  the  clerk  of  the  trial  court, 
indicating  that  it  was  filed  on  the  21st  day  of  June, 
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1895.  And  the  clerk,  by  his  certificate  attached  to  the 
transcript,  certifies  that  he  has  incorporated  in  the 
transcript,  at  the  request  of  appellant,  "the  original 
manuscript  of  evidence  made  by  Lucy  S.  Taylor,  of- 
ficial reporter  of  said  cause,  and  filed  in  my  office  on 
the  21st  day  of  June,  1895."  And  by  a  recital  of  the 
clerk  in  the  transcript,  it  is  made  to  appear  that  "on 
the  21st  day  of  June,  1895,  the  plaintiff  in  the  above 
entitled  cause  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  said  county,  his  bill  of  exceptions  in 
said  cause,  reading  in  the  words  and  figures  following, 
to-wit:  Then  follows  a  formal  bill  of  exceptions, 
embraced  in  which  is  the  long-hand  manuscript  of  the 
evidence  above  referred  to.  The  certificate*  of  the 
court  attached  to  the  bill  shows  that  the  bill  was  tend- 
ered and  signed  on  the  22d  day  of  June,  1895.  The 
statue  is  imperative,  and  requires  that  when  the  judge 
has  signed  a  bill  of  exceptions  it  shall  be  filed,  and 
"when  so  filed,  it  shall  be  a  part  of  the  record."  It  is 
not  a  bill  of  exceptions,  entitling  it  to  be  filed  as  a 
paper  in  the  cause,  until  signed  by  the  judge.  Ayres 
v.  Armstrong,  142  Ind.  263.  The  certification  by  the 
judge  is  what  gives  to  the  bill  verity,  and  entitles  it 
to  be  filed  as  a  bill,  and  until  signed  cannot  properly 
be  filed,  but  after  it  has  been  sfgned  it  must  be  filed 
to  make  it  a  part  of  the  record.  Jamison  v.  State,  ex 
rel.j  13  Ind.  App.  294.  The  record  nowhere  shows  that 
the  bill  copied  into  the  transcript  was  ever  filed  after 
it  was  signed  by  the  judge. 

We  have  given  the  evidence  sufficient  examination, 
however,  to  see  that  it  is  conflicting  upon  most  of  the 
material  questions  in  issue.  If  the  evidence  most  fav- 
orable to  the  appellee,  Evaline  Hess,  is  to  be  consid- 
ered at  all,  there  is  evidence  to  sustain  the  verdict. 
When  there  is  any  reasonable  amount  of  evidence  to 
sustain  a  verdict,  a  reversal  will  not  be  ordered,  even 
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though,  when  taking  all  of  the  evidence  together  and 
considering  it  as  a  whole,  there  seems  to  be  a  pre- 
ponderance against  the  conclusion  of  the  jury.  The 
only  question  which  the  Appellate  Court  will  under- 
take to  determine,  is  whether  or  not  there  is  any  sub- 
stantial amount  of  legal  evidence  tending  to  support 
the  verdict.  While  in  this  case,  so  far  as  the  number 
of  witnesses  is  concerned,  the  evidence  appears  to  pre- 
ponderate on  many  questions  in  favor  of  the  appel- 
lant, there  is  substantial  evidence  to  sustain  every 
material  finding  in  the  verdict 

The  ruling  sought  to  be  invoked  by  appellant  is  that 
the  appellee,  Evaline  Hess,  is  estopped  to  deny  her 
liability  because  she  stood  by  and  permitted  her  hus- 
band and  the  appellant  to  make  the  contract,  without 
objection.  Counsel  call  special  attention  to  all  that 
part  of  the  evidence  tending  to  prove  that  she  did  not 
object,  but  there  is  evidence  to  which  counsel  has  not 
called  attention,  which  shows,  not  only  that  she  was 
not  present  when  the  contract  was  entered  into,  but 
that  she  had  no  knowledge  that  it  had  been  executed 
until  after  appellant  had  departed.  None  of  the  ele- 
ments of  estoppel  are  deducible  from  the  facts  found 
by  the  jury  in  their  verdict,  and  giving  to  the  evidence 
the  construction  most  favorable  to  appellant,  which  is 
not  the  rule,  still  we  think  it  falls  far  short  of  estab- 
lishing such  a  state  of  facts  as  would  estop  the  appel- 
lee, Evaline  Hess,  from  denying  any  liability  on  her 
part  under  this  contract.  The  contract  was  the  per- 
sonal contract  of  the  appellee,  Jeremiah  Hess,  and 
there  is  nothing  to  show  that  she  even  knew  or  under- 
stood that  her  land  was  to  be  holden  for  payment 

There  is  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  April  21, 1896;  petition  for  rehearing  overruled  June  10, 1896. 
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No.  2,018. 

Boos  et  al.  v.  Brown. 

Pleading. — Complaint — Joint  Liability. — A  complaint  on  an  account 
for  goods  sold  and  delivered  is  not  good  against  a  co-defendant  who 
was  the  alleged  owner  of  the  building  in  which  such  goods  were 
situated  and  who  by  certain  actions  fraudulently  prevented  the 
purchaser  of  the  goods  from  paying  for  the  same,  without  alleging 
the  insolvency  of  the  purchaser  or  in  some  way  negativing  plain- 
tiff's ability  to  collect  the  purchase-price  from  him  by  legal  process. 

Prom  the  Huntington  Circuit  Court. 

B.  M.  Cobb  and  J.  C.  Branyan,  for  appellants. 

France  &  Dungan,  for  appellee. 

Reinhakd,  J. — The  appellee  avers,  in  her  complaint, 
that  in  February,  1895,  she  was  the  owner  of  a  bakery 
and  lunch  room,  in  the  city  of  Huntington,  which  she 
then  and  there  sold  and  delivered  to  the  appellant 
George  Geller  for  $300.00,  to  be  paid  in  ten  days  after 
such  sale,  but  which  remains  due  and  upaid.  She 
avers  that  the  appellant  Boos  owned  the  house  and 
room  in  which  said  bakery  was  situated,  and  had, 
prior  to  said  sale,  leased  the  room  to  the  appellant 
Geller  to  carry  on  the  baking  business.     She  further 

says  that  after  the  sale  and  delivery  of  said  property, 
the  appellant  Boos,  "for  the  purpose  of  annoying, 
harassing,  baffling,  frustrating,  and  defeating  the  pay- 
ment for  said  goods,  pretended  to  the  said  George  Gel- 
ler that  if  he,  the  said  Geller,  would  refuse  to  pay  for 
said  furniture  and  goods,  he  would  see  that  they  were 
removed  from  said  building,  and  that  new  furniture 
would  be  put  by  him  therein,  and  that  he  would  lease 
him  the  room  to  conduct  said  business,  and  that  said 
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Geller  refused,  and  still  refuses,  to  pay  for  said 
goods."  The  appellee  says,  that  by  reason  of  said 
promises  and  inducements  made  by  said  Boos  to  said 
Geller,  the  latter  was  influenced  and  induced  to  re- 
fuse payment  for  said  goods  sold  him  by  appellee. 

A  separate  demurrer  by  the  appellant  Boos  was  ad- 
dressed to  this  pleading  and  overruled.  The  demurrer 
should  have  been  sustained.  The  complaint  is  bad 
for  several  reasons.  It  does  not  show  a  joint  liability 
by  Boos  and  Geller.  As  against  the  latter,  it  seems  to 
declare  upon  an  account  for  goods  sold  and  delivered, 
while  as  to  Boos  the  complaint  sounds  in  tort.  But  it 
also  fails  to  show  that  the  appellee  has  sustained  any 
damages.  For  aught  that  appears,  the  appellant  Gel- 
ler is  perfectly  solvent,  and  the  appellee  may  be  able 
to  collect  every  cent  owing  to  her  from  Geller  by  legal 
process.    If  so,  she  has  not  lost  anything. 

Judgment  reversed. 

Filed  June  11, 1896. 
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Master  and  Servant. — Injury  to  Employe. — Defective  Machinery. — 
Inexperience  of  Employe. — It  is  the  duty  of  an  employe  who  is 
operating  machinery  with  which  he  is  unfamiliar,  to  inform  his 
employer,  and  if  he  conceals  his  inexperience  and  undertakes  to 
operate  such  machinery  and  is  injured  by  reason  of  his  inexperi- 
ence, the  employer  is  not  answerable  therefor. 

Same. — Condition  of  Machinery. — The  servant  has  a  right  to  assume 
that  the  master  has  done  his  duty,  and  that  the  machinery  furn- 
ished him  with  which  to  work  is  in  reasonably  good  condition  and 
repair  and  that  the  natural  risks  attendant  upon  its  use  are  not  in- 
creased by  defects. 
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Same. — Conflict  of  General  and  Special  Findings  of  Jury. — A  general 
verdict  in  favor  of  a  servant  for  injuries  received  by  reason  of  the 
defective  condition  of  machinery  cannot  stand  where  the  answers 
to  interrogatories  negative  a  finding  of  the  defect  alleged  in  the 
complaint  as  the  basis  of  the  action,  although  another  and  distinct 
defect  is  found,  where  no  amendment  of  the  complaint  was  made  to 
conform  to  the  proof. 

From  the  Hamilton  Circuit  Court 

Shirts  &  Kilbourne,  and  Keltner  &  Hendee,  for  ap- 
pellant. 

Wood  &  Ellis,  and  Fertig  &  Alexander,  for  appellee. 

Ross,  C.  J. — The  appellee  sued  and  recovered  judg- 
ment in  the  court  below  against  appellant  for  per- 
sonal injuries  received  by  him  while  in  its  employ. 

The  action  was  commenced  in  the  Madison  Circuit 
Court,  and  after  issue  joined,  the  venue  was  changed 
to  the  Hamilton  Circuit  Court. 

The  specifications  of  error  assigned  in  this  court 
are,  namely: 

"1.  The  court  erred  in  overruling  appellant's  de- 
murrer to  the  complaint. 

"2.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

"3.  The  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  on  the  answers  of  the  jury  to  the  in- 
terrogatories, notwithstanding  the  general  verdict." 

The  material  facts  alleged  in  the  complaint  are  as 
follows:  That  the  appellant  was  operating  and  main- 
taining a  file  and  rasp  factory;  that  on  the  1st  day 
of  September,  1892,  the  appellee  was  employed  by  the 
appellant  "to  run,  operate,  manage,  and  grind  small 
files  upon  a  small  file-grinding  machine,"  then  used 
by  appellant  in  the  prosecution  of  its  business;  that 
said  machine  was  safe  and  non-hazardous  to  operate, 
and  one  that  appellee  was  accustomed  to  operate; 
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that,  under  and  pursuant  to  the  terms  of  such  employ- 
ment, he  took  charge  of  said  machine,  and  run  and 
operated  it  continuously  from  the  time  of  his  employ- 
ment until  December  3,  1892,  when  he  was  "ordered, 
directed,  and  compelled"  by  appellant,  under  threat  of 
being  discharged  from  its  employ,  to  leave  his  said 
employment  "and  to  take  charge  of,  run,  and  grind 
large  flat  and  square  files  upon  another  and  different 
machine"  which  was  out  of  repair,  in  that  the  "groove 
or  slot"  which  held  the  files  in  place  was  worn  out,  so 
that  when  he  went  to  operate  the  machine  the  groove, 
or  slot,  broke  and  gave  way,  and  the  files  falling 
caught  appellee's  hand  and  forced  it  between  the  file 
plate  and  the  grind  stone,  crushing  and  lacerating  his 
hand  and  fingers  so  that  it  was  necessary  to  amputate 
three  of  the  fingers.  It  is  also  averred  that  appellee 
was  without  fault  contributing  to  his  injury;  "that  he 
was  ignorant  of  the  dangerous  and  defective  condi- 
tion" of  the  machine,  not  having  been  cautioned  of  its 
dangerous  condition,  neither  had  he  been  instructed 
how  to  operate  the  machine  so  as  to  prevent  his  hand 
from  being  caught  between  the  file  plate  and  the 
grind  stone;  that  he  was  not  familiar  with  that  kind 
of  machine,  never  having  operated  or  attempted  to 
operate  one,  prior  to  the  time  he  was  injured.  There 
is  also  an  allegation  that  the  appellant  knew  the  ma- 
chine was  out  of  repair  and  unsafe  and  dangerous  to 
use  on  account  thereof. 

Counsel  for  appellant  insist  that  "the  complaint 
does  not  proceed  upon  any  fixed  or  definite  theory," 
but  that  the  facts  alleged  proceed  upon  three  separate 
and  distinct  theories,  and  that,  construing  the  facts 
as  proceeding  upon  any  one  theory,  they  are  insuf- 
ficient to  state  a  cause  of  action. 

We  need  hardly  affirm  what  is  so  well  settled,  not 
only  by  the  adjudicated  cases,  but  by  the  rules  of 
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good  pleading,  that  a  complaint  must  proceed  on  a 
single  definite  theory,  and  be  good  upon  that  theory, 
or  it  will  not  be  good  at  all.  Pennsylvania  Co.  v. 
Clark,  2  Ind.  App.  146;  Hasselman  v.  Japanese, 
etc.,  Co.,  2  Ind.  App.  180;  Carter  v.  Lacy,  3  Ind.  App. 
54;  Thompson  v.  State,  ex  rel.,  3  Ind.  App.  371; 
Western  Union  Tel.  Co.  v.  Reed,  96  Ind.  195;  Leeds 
v.  City  of  Richmond,  102  Ind.  372;  Moorman  v.  Wood, 
117  Ind.  144;  Racer  v.  State,  ex  rel,  131  Ind.  393; 
Jackson  v.  Landers,  134  Ind.  529. 

Its  theory  is  determined,  not  from  fragmentary  or 
isolated  averments,  but  from  its  general  scope  and 
tenor.  Thompson  v.  State,  ex  rel.,  supra;  Over 
v.  Schiffling,  102  Ind.  191;  Monnett  v.  Turpie,  133 
Ind.  424;  Comegys  v.  Emerick,  134  Ind.  148;  Balue  v. 
Taylor,  136  Ind.  368. 

We  agree  with  counsel  for  appellant,  that  an  em- 
ploye of  mature  years, who  is  removed  from  one  line  of 
employment  and  set  to  work  in  another  without  objec- 
tion, and  is  then  injured  while  operating  machinery 
with  which  he  was  unfamiliar,  or  which  he  did  not 
know  how  to  operate,  cannot  recover  from  his  em- 
ployer for  such  injuries,  unless  his  employer  knew 
that  he  did  not  know  how  to  operate  the  machine,  or, 
he  having  informed  his  employer  of  his  inexperience, 
the  latter  fails  to  instruct  him.  If  a  servant  is  igno- 
rant of  the  method  of  operating  machinery  with  which 
he  is  to  work,  it  is  his  duty  to  inform  his  employer, 
and  if  he  conceals  his  inexperience,  and  undertakes 
to  work  with  machinery,  with  the  operation  of  which 
he  is  unfamiliar,  and  is  injured  by  reason  of  his  in- 
experience, the  employer  is  not  answerable  therefor. 

"When  a  servant  undertakes  to  engage  in  a  master's 
service,  and  to  perform  certain  duties,  the  master  has 
a  right  to  assume  that  he  is  qualified  to  perform  the 
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duties  of  the  position  he  seeks  to  occupy,  and  com- 
petent to  apprehend  and  avoid  all  the  apparent  and 
obvious  hazards  of  such  service."  American  Wire  Nail 
Co.  v.  Connelly,  8  Ind.  App.  398. 

And  the  same  presumption  arises  when  a  servant 
employed  to  perform  labor  in  one  particular  branch  or 
department  of  a  factory,  is  transferred  by  the  master 
to  another  branch  or  department,  and  assigned  to  per- 
form other  and  different  work  from  that  for  which  he 
was  originally  employed. 

It  must  be  presumed  that  a  servant  will  not  under- 
take to  perform  labor  or  operate  machinery  concern- 
ing which  he  has  no  knowledge  or  experience.  Hence, 
his  willingness  to  undertake  the  work  is  sufficient  to 
warrant  the  master  in  assuming  that  he  is  competent, 
unless  it  is  shown  that  the  master  knows  to  the  con- 
trary. 

The  master  has  no  right  to  presume  that  because 
the  servant  undertakes  the  performance  of  the  new 
duties  assigned  him,  he  assumes  the  risks  arising  from 
the  use  of  defective  machinery.  On  the  contrary,  the 
servant  has  a  right  to  assume  that  the  master  has 
done  his  duty,  and  that  the  machinery  furnished  him 
with  which  to  work  is  in  reasonably  good  condition 
and  repair,  and  that  the  natural  risks  attendant  upon 
its  use  is  not  increased  by  defects. 

"An  employe  has  the  right  to  repose  confidence  in 
the  prudence  and  caution  of  his  employer,  and  rely 
upon  the  safety  and  suitableness  of  implements  or 
appliances  with  or  about  which  he  is  required  to 
work,  and  that  the  place  assigned  him  to  work  is  safe 
from  any  hidden  or  undisclosed  perils  which  are  not 
open  and  obvious  to  his  senses."  Cincinnati,  etc.,  R.  W. 
Co.  v.  Rocsch,  126  Ind.  445. 

In  the  complaint  before  us,  it  is  alleged  that  the 
machine  which  appellee  was  ordered  to  take  charge 
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of,  run,  and  operate,  was  out  of  repair,  that  appellant 
knew  of  its  defective  condition,  and  that  appellee  was 
ignorant  thereof. 

This  seems  to  be  the  prevailing  theory  of  the  com- 
plaint, and,  so  far  as  any  objection  has  been  pointed 
out,  we  think  it  states  a  cause  of  action. 

The  jury,  with  their  general  verdict,  answered  and 
returned  the  following  interrogatories,  submitted  to 
them  at  the  request  of  appellant,  viz : 

"Question  1.  How  long  had  the  plaintiff  been 
working  in  file  factories,  or  in  operating  file-grinding 
machinery,  before  receiving  the  injury  complained  of? 

"Answer.     Three  years. 

"Quest  2.  Was  the  file-grinding  machinery  upon 
which  plaintiff  claims  to  have  received  his  injury  out 
of  repair  at  the  time  he  commenced  to  use  it  on  the 
morning  he  received  such  injury? 

"Ans.     Yes. 

"Quest.  3.  If  you  say  'yes'  to  question  No.  2,  how 
long  had  it  been  out  of  repair? 

"Ans.     No  evidence. 

"Quest.  4.  If  you  say  'yes'  to  question  No.  2,  state 
what  part  of  the  machine  was  out  of  repair? 

"Ans.  The  file  plate  was  packed  too  high  near  the 
bottom. 

"Quest.  5.  If  you  say  'yes'  to  question  No.  2,  then 
state  whether  or  not  the  plaintiff  knew  said  machine 
was  out  of  repair? 

"Ans.     No. 

"Quest.  7.  If  you  say  'yes'  to  question  No.  2,  state 
whether  or  not  the  fact  that  the  machine  was  out  of 
repair  could  be  observed  by  the  plaintiff  or  defendant, 
either,  by  the  exercise  of  ordinary  care? 

"Ans.    Could  have  been  by  defendant. 
Vol.  15—30 


400        APPELLATE  COURT  OF  INDIANA, 

The  Arcade  File  Works  v.  Juteau. 

"Quest.  8.  Was  the  action  of  said  file-grinding  ma- 
chine controlled  by  a  lever? 

"Ans.     Yes. 

"Quest.  9.  When  the  machine  is  in  motion,  can  it 
be  stopped  by  means  of  a  lever? 

"Ans.     Yes,  but  not  instantly. 

"Quest.  10.  Did  the  plaintiff  know  how  to  stop  the 
machine  by  the  use  of  the  lever? 

"Ans.     Yes. 

"Quest.  11.  Was  the  plaintiff  injured  by  getting 
his  hand  between  the  plate  and  the  grind  stone  in  an 
effort  to  catch  files  that  were  dropping  out  of  the 
plate? 

"Ans.     Yes. 

"Quest.  13.  Was  it  necessary,  in  the  operation  of 
the  machine,  for  the  plaintiff  to  put  his  hands  between 
the  plate  and  the  grind  stone? 

"Ans.     Yes. 

"Quest.  14.     If  you  say  'yes'  to  No.  13,  state  why? 

"Ans.     To  hold  the  files  in  position  on  file  plate. 

"Quest.  15.  When  the  files  began  to  fall,  if  the 
plaintiff  had  stopped  the  machine  by  the  use  of  the 
lever,  would  he  have  received  the  injury  com- 
plained of? 

"Ans.     Yes. 

"Quest.  16.  Did  the  plaintiff  know  enough  to  know 
that  if  he  got  his  hand  between  the  plate  and  the 
grind  stone  he  would  receive  the  injury? 

"Ans.     Yes. 

"Quest  17.  Did  the  plaintiff  know  enough  to  know 
that  it  was  dangerous  to  put  his  hand  between  the 
plate  and  the  grind  stone,  where  he  received  the 
injury? 

"Ans.     Yes. 

"Quest.  18.     If  you  say  the  machine  was  out  of  re- 
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pair,  state  whether  or  not  that  fact  could  be  easily 
detected  by  the  exercise  of  ordinary  care? 

"Ans.     Yes,  by  a  skilled  workman. 

"Quest.  19.  In  the  operation  of  the  machine  by  the 
plaintiff,  could  he  see  that  the  machine  was  out  of 
repair? 

"Ans.     No. 

"Quest  20.  Did  the  plaintiff  notify  the  defendant, 
or  its  superintendent,  that  the  machine  was  out  of  re- 
pair, before  he  received  the  injury? 

"Ans.     No. 

"Quest.  22.  If  the  plaintiff  had  used  the  lever  and 
stopped  the  machine  thereby,  would  he  have  received 
the  injury  complained  of? 

"Ans.     Yes. 

"Quest.  23.  If  you  say  'yes'  to  question  No.  2,  state 
what  was  the  matter  with  it? 

"Ans.  Lower  rubber  on  file  plate  packed  too  high, 
thereby  forcing  strap  off  file  plate  at  the  bottom. 

"Quest.  24.  Did  the  plaintiff  represent  himself  to 
the  defendant  to  be  an  all-round  grinder  prior  to  or 
at  the  time  of  his  employment? 

"Ans.     No. 

"Quest.  25.  Did  the  plaintiff  make  any  objection 
to  working  on  the  machine  before  he  received  the 
injury? 

"A  ns.     Yes. 

"Quest.  26.  If  you  say  'yes'  to  question  25,  state 
what  the  objection  was,  and  to  whom  it  was  made. 

"Ans.     He  hesitated,  to  Mr.  Ham. 

"Quest.  27.  If  you  say  'yes'  to  question  No.  11, 
state  when  the  files  began  to  fall  if  the  plaintiff  could 
have  stopped  the  machine  by  the  use  of  the  lever? 

"A  ns.     No. 

"Quest  28.     Does  the  evidence  show  that  the  de- 
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fendant  knew  the  machine  was  out  of  repair  at  or  be- 
fore the  injury  was  received? 

"Ans.     No. 

"Quest.  29.  Did  the  defendant  compel  the  plain- 
tiff to  work  upon  the  machine  where  he  alleges  he  re- 
ceived the  injury,  by  any  threat  to  discharge  him? 

"Ans.     No. 

"Quest  30.  Could  the  plaintiff  have  avoided  the 
injury  by  withdrawing  his  hands  from  the  file  plate? 

"Ans.     No,  because  his  hand  was  held  fast  by  a  file. 

"Quest.  31.  Did  the  plaintiff  see  the  files  begin  to 
fall  just  before  he  pushed  the  lever  to  start  the  ma- 
chine in  motion? 

"Ans.     No,  just  after  it  started. 

"Quest.  32.  Was  the  file  plate  used  by  the  plain- 
tiff at  the  time  he  claims  to  have  received  the  injury, 
constructed  in  an  ordinary  safe  manner? 

"Ans.     No." 

It  is  insisted,  on  the  part  of  the  appellant,  that  the 
court  erred  in  overruling  the  motion  for  judgment  in 
its  favor  on  the  answers  to  the  interrogatories,  for 
the  reason  that  the  answers  show  that  the  general 
verdict  is  not  founded  upon  the  state  of  facts  alleged 
in  the  complaint 

The  cause  of  action  stated  in  the  complaint  is  the 
only  one  upon  which  the  appellee  is  entitled  to 
recover. 

Of  course,  every  reasonable  presumption  is  in- 
dulged in  favor  of  the  general  verdict,  hence  it  will 
be  presumed  that  the  jury  found,  as  alleged  in  the 
complaint,  that  the  machine  which  caused  appellee's 
injury  was  out  of  repair,  in  that  the  groove  or  slot 
which  held  the  files  in  place  was  worn  out,  so  that 
when  he  went  to  operate  the  machine  the  "groove  or 
slot"  broke  and  gave  way,  and  the  files  falling,  caught 
his  hand  and  forced  it  between  the  file  plate  and 
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grind  stone;  that  the  appellant  knew  of  the  defective 
condition  of  the  machine,  and  that  appellee  was  igno- 
rant of  its  condition.  These  facts  were  material,  and 
their  averment  in  the  complaint  necessary  to  the 
statement  of  a  cause  of  action.  They  were  the  gist  of 
the  action. 

As  already  stated,  it  will  be  assumed,  nothing  ap- 
pearing to  the  contrary,  that  the  jury,  in  arriving  at 
their  verdict,  found  that  appellee  had  proven  all  these 
material  facts.  If,  however,  it  appears  from  the  an- 
swers to  the  interrogatories,  that  the  jury  did  not  find 
all  of  these  facts  in  favor  of  appellee,  the  verdict  can 
not  stand,  for  the  verdict  and  judgment  must  be  such 
only  as  the  pleadings  warrant 

As  said  by  the  Supreme  Court,  in  Fcder  v.  Field,  117 
Ind.  386,  "the  law  is  well  settled  that  a  complaint 
must  proceed  upon  a  definite  theory;  that  the  cause 
must  be  tried  on  the  theory  constructed  by  the  plead- 
ings, and  such  a  judgment  as  the  theory  selected  war- 
rants must  be  rendered,  and  no  other  or  different  one." 
See  also  Board,  etc.,  v.  Ellsworth,  Admr.,  9  Ind.  App. 
566  (569). 

The  jury,  by  interrogatory  number  two,  were  asked 
whether  the  machine,  in  the  operation  of  which  appel- 
lee was  injured,  was  out  of  repair,  and  by  interroga- 
tories four  and  twenty-three,  if  it  was  out  of  repair,  in 
what  respect. 

In  answer  to  the  former,  the  jury  found  that  the 
machine  was  out  of  repair,  and  in  answer  to  the  lat- 
ter, that  it  was  out  of  repair  in  that  it  was  packed  too 
high. 

By  interrogatory  number  three,  the  jury  were  asked 
to  state  how  long  the  machine  was  out  of  repair,  and 
their  answer  was,  "No  evidence." 

By   interrogatory   number  twenty-eight,   the  jury 
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were  asked  whether  the  defendant  knew  the  machine 
was  out  of  repair,  and  they  answered,  "No." 

Without  the  allegation  that  the  appellant  knew  of 
the  defective  condition  of  the  machine,  the  complaint 
would  be  bad.  This  was  a  material  fact,  and,  unless 
proven  by  appellee,  he  failed  to  make  out  his  case,  and 
the  verdict  would  not  be  sustained  by  sufficient 
evidence. 

That  he  did  not  prove  such  knowledge,  is  evident 
from  the  fact  that  the  jury  expressly  find  that  appel- 
lant did  not  know  of  the  defect 

A  master  is  held  responsible  to  a  servant  for  in- 
juries received  by  the  latter,  resulting  from  defective 
machinerv,  if  the  defect  was  latent  and  unknown  to 
the  servant,  and  the  master  knew  of  the  defect,  or  the 
defect  had  existed  for  such  a  length  of  time  that  the 
master,  in  the  observance  of  his  duty  to  his  servant, 
in  looking  after  and  inspecting  his  machinery,  might 
with  reasonable  diligence  and  care,  have  discovered 
its  true  condition. 

In  this  case,  the  jury  not  only  find  that  the  appel- 
lant did  not  know  of  the  defective  condition  of  the 
machinery,  but  that  there  is  no  evidence  how  long  the 
defect  existed  prior  to  the  time  appellee  was  injured. 

The  legal  presumption  in  such  cases,  when  there  is 
no  evidence  to  prove  the  converse,  is,  "that  the 
master  has  performed  his  duty.  Hard  v.  Vermont,  etc., 
It.  R.  Co.,  32  Vt.  473;  Wood  Master  and  Servant,  708;  3 
Wood  Ry.  Law,  1468.  This  presumption  the  employe 
must  overcome,  for  it  stands  until  overthrown,  as  a 
prima  facie  case."  Pennsylvania  Co.  v.  Whitcomb, 
Admr.,  111  Ind.  212. 

The  jury  also  find  that  the  defect  in  the  machine 
which  caused  the  injury  was  not  that  the  "groove  or 
slot"  was  worn  out,  as  alleged  in  the  complaint,  but 
that  the  "lower  rubber  on  file  plate"  was  packed  too 
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high,  thereby  forcing  the  strap  off  the  file  plate  at 
the  bottom. 

The  general  verdict  and  the  answers  to  the  inter- 
rogatories are  irreconcilable,  for  it  appears  from  the 
latter  that  the  former  does  not  rest  upon  the  facts  nec- 
essary to  make  the  case  alleged  in  the  complaint 

The  appellant  objected,  at  the  proper  time,  to  the 
plaintiff  (appellee)  making  proof  of  a  defect  in  the 
machine  which  caused  his  injury,  different  from  that 
alleged  in  the  complaint,  but  the  court  overruled  this 
objection,  and  permitted  the  proof  to  be  made.  No 
amendment  of  the  complaint  was  made  to  conform  to 
the  proof. 

It  is  well  settled,  by  many  authorities,  that  the  plain- 
tiff, in  order  to  be  entitled  to  recover,  must  prove  all 
the  material  allegations  of  his  complaint,  and  he  can 
not  recover  upon  a  state  of  facts  which,  although  they 
make  a  case,  are  different  from  those  alleged.  Louis- 
ville, etc.,  R.  W.  Co.  v.  Renicker,  8  Ind.  App.  404; 
Terry  v.  Shively,  64  Ind.  106;  Thomas  v.  Dale,  86 
Ind.  435;  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  100 
Ind.  160;  Bremmerman  v.  Jennings,  101  Ind.  253; 
Hasselman  v.  Carroll,  102  Ind.  153;  Chicago,  etc., 
R.  Wf  Co.  v.  Burger,  124  Ind.  275. 

"The  parties  must  recover  upon  the  allegations  of 
the  pleadings.  They  must  recover  secundum  allegata 
el  probata,  or  not  at  all.  It  must  be  so  in  the  nature 
of  things,  so  long  as  our  mode  of  administering  justice 
prevails.  It  would  be  folly  to  require  the  plaintiff  to 
state  his  cause  of  action,  and  the  defendant  to  dis- 
close his  grounds  of  defense,  if,  on  the  trial,  either  or 
both  might  abandon  such  grounds  and  recover  upon 
others  which  are  substantiallv  different  from  those 
alleged."    Boardman  v.  Griffin,  52  Ind.  101. 

He  must  recover  upon  the  case  stated  in  his  com- 
plaint, and  where  the  court  finds  in  his  favor  a  cause 
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of  action  substantially  different  from  that  stated  in 
his  complaint,  he  cannot  recover  in  that  suit  Bixncn  v. 
Will,  103  Ind.  71. 

Cause  reversed,  with  instructions  to  grant  appellee 
a  new  trial,  if  asked  for  within  ninety  days,  other- 
wise to  enter  judgment  in  favor  of  the  appellant  on 
the  answers  to  the  interrogatories. 

Filed  May  16.  1895. 

Opinion  on  Petition  for  Eehearing. 

Ross,  J. — The  appellee  has  filed  a  petition  for  a  re- 
hearing, and  assigns  numerous  reasons  why  he  thinks 
it  should  be  granted.  The  substance  of  the  argument 
to  sustain  his  insistence,  is  that  there  is  no  variance 
between  the  allegations  of  the  complaint  and  the 
proof,  and  that  there  is  no  conflict  between  the  an- 
swers to  the  interrogatories  and  the  general  verdict. 

Counsel  seem  to  find  fault,  not  only  with  the  state- 
ment of  what  we  deemed  to  be  the  material  facts  of 
the  complaint,  but  also  as  to  what  we  decided  con- 
stituted the  negligence  of  the  appellant,  as  charged, 
resulting  in  appellee's  injury. 

We  probably  would  not  have  satisfied  counsel  bet- 
ter had  we  set  forth  in  our  opinion  the  entire « com- 
plaint, and  we  feel  sure  that  that  part  of  the  opinion 
holding  the  complaint  sufficient  would  not  have  ap- 
peared so  well  founded  had  we  done  so.  As  hereto- 
fore stated,  the  complaint  charged  the  appellant  with 
putting  appellee  to  work  at  and  upon  a  file  machine 
which  was  defective,  dangerous,  and  unsafe,  in  a  cer- 
tain respect,  namely,  in  that  the  "groove  or  slot"  which 
hold  the  files  in  place  was  worn  out,  so  that  when  he 
went  to  operate  the  machine,  the  groove  or  slot  gave 
way,  and  the  files  which  were  placed  therein  fell, 
catching  his  hand  and  forcing  it  between  the  grind- 
stones, injuring  it,  etc.  The  appellee  saw  fit  to  allege 
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wherein  the  machine  was  out  of  repair,  defective,  and 
dangerous,  and  it  devolved  upon  him  to  prove  the  neg- 
ligence charged  in  order  to  recover.  When  he  charged 
that  the  appellant's  negligence  consisted  in  setting 
him  to  work  at  and  upon  a  machine,  which  he  alleges 
was  defective  because  the  "groove  or  slot"  was  worn 
out,  so  that  it  would  not  hold  the  files,  but  broke,  per- 
mitting them  to  fall,  causing  him  to  be  injured,  he 
does  not  make  out  a  case,  when  he  fatls  to  prove  that 
the  "groove  or  slot"  was  worn  out,  but  simply  proves 
that  a  fellow-workman,  who  had  operated  the  ma- 
chine just  before  appellee,  had  packed  the  lower  rub- 
ber on  the  file  plate  too  high,  thereby  forcing  the 
strap  off  the  bottom  of  the  file  plate,  thus  causing 
the  files  to  fall,  catching  his  hand  and  forcing  it  be- 
tween the  grindstones.  Even  were  the  allegations 
of  the  complaint  broad  enough  to  charge  the 
appellant  with  knowledge  that  the  packing  of 
the  lower  rubber  on  the  file  plate  was  too 
high,  the  answers  of  the  jury  to  the  interrogatories 
show,  not  only  that  the  appellant  had  no  knowledge 
or  notice  that  it  was  packed  too  high,  but  that  the  evi- 
dence fails  to  show  how  long  it  was  in  that  condition 
prior  to  the  time  appellee  was  injured.  If  the  appel- 
lant is  to  be  held  responsible  for  the  high  packing  of 
the  lower  rubber  of  the  file  plate,  it  is  because  it  had 
notice,  either  actual  or  constructive,  of  the  existence  of 
such  packing.  The  jury  have  found  that  the  appellant 
had  no  notice  or  knowledge  of  its  existence,  and  they 
also  find  that  the  evidence  does  not  disclose  how  long 
it  had  been  in  that  condition;  but  it  does  show  that 
the  party  who  operated  the  machine  just  prior  to  the 
appellee,  had  operated  it  for  a  long  time  without  be- 
ing injured,  but  whether  with  the  lower  rubber  of  the 
file  plate  packed  so  high,  does  not  appear,  and  it  also 
appears  that  the  appellee  had  been  operating  the  ma- 
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chine  for  several  hours  prior  to  the  time  he  was  in- 
jured. 

The  appellee's  own  testimony  shows  that  he  is  an 
experienced  operator  of  file-grinding  machines,  and 
had  been  working  in  appellant's  factory  for  some  time 
prior  to  the  time  he  was  injured,  on  a  machine  similar 
in  construction  to  the  one  he  was  operating  when  in- 
jured. He  does  not  stand  in  the  position  of  an  inex- 
perienced person,  set  to  work  with  a  machine,  of  the 
workings  of  which  he  knew  nothing,  and  of  the 
dangers  in  operating  which  he  had  no  knowledge,  but 
he  must  be  dealt  with  in  the  light  of  the  fact  that  he 
was  experienced  in  the  work,  knew  of  the  usual  dan- 
gers, and,  as  shown  by  the  evidence,  knew  that  every 
workman  packed  his  own  machine  to  suit  himself.  In 
fact,  the  evidence  in  this  case  shows,  although  no 
mention  was  made  of  it  in  the  original  opinion,  that 
the  appellee's  knowledge  of  such  machinery,  and  his 
opportunities  for  obtaining  and  knowing  its  opera- 
tion and  dangers,  made  him  by  far  more  competent 
to  know  whether  it  was  in  proper  working  order  than 
almost  any  other  person  in  appellant's  employ,  ex- 
cept, perhaps,  the  person  who  had  previously  operated 
it.  From  the  evidence,  the  inference  could  properly 
have  been  drawn  that  the  appellee's  opportunity  of 
seeing  and  knowing  of  the  condition  of  the  machine 
were  equal  to,  if  not  better  than  appellant's.  It  might 
be  added,  that  the  evidence  on  this  question  is  not 
only  uncontradicted,  but  apparently  conclusive.  From 
what  we  have  already  said,  it  is  probably  better  that 
we  extend  this  opinion  no  further,  inasmuch  as  the 
appellee  may  desire  to  retry  his  case  in  the  court 
below. 

The  petition  is  overruled. 

Filed  June  11,  1896. 
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The  Indianapolis  Gas  Company  et  at.  v.  Teters  et  al. 


No.  1,839. 

The  Indianapolis  Gas  Company  et  al. 

v.  Teters  et  al. 

Landlord  and  Tenant. — Construction  of  Lease. — Under  a  lease  pro- 
viding for  the  payment  of  a  specified  rental  each  year  in  advance 
for  every  well  from  which  gas  is  used  off  the  premises,  so  long  as  gas 
is  found  on  the  premises,  the  lessee  is  not  liable  for  the  rental  upon 
the  failure  of  the  well,  or  if  it  become  impracticable  to  use  the  gas 
therefrom. 

From  the  Hamilton  Circuit  Court 
Kane  &  Kane,  for  appellants. 
Shirts  &  Kilbourne,  for  appellees. 

Ross,  J. — This  action  was  brought  by  the  appellees 
to  recover  rents  alleged  to  be  due  under  the  terms  of 
a  lease  executed  by  them  to  the  appellant  Indian- 
apolis Natural  Gas  Company,  and  by  said  company 
assigned  to  the  appellant  Indianapolis  Gas  Com- 
pany. The  cause  was  tried  by  the  court,  resulting  in 
a  finding  and  judgment  in  favor  of  the  appellees  in  the 
sum  of  $111.50.  The  appellant  Indianapolis  Natural 
Gas  Company,  although  notified  of  this  appeal,  has 
refused  to  join  therein. 

The  complaint  charges,  in  substance,  that  on  the 
5th  day  of  December,  1889,  the  plaintiffs  leased  to  the 
Indianapolis  Natural  Gas  Company,  a  corporation, 
which  was  then  engaged  in  the  business  of  supplying 
gas  to  its  patrons  in  the  city  of  Indianapolis,  for  use 
for  fuel  and  light,  for  a  term  of  five  years,  or  so  long 
as  gas  or  oil  was  found  upon  the  premises,  the  right  to 
take  gas  or  oil  from  certain  real  estate  owned  by  them 
in  Hamilton  county,  Indiana;  that  by  the  terms  of 
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said  lease  the  said  gas  company  agreed  to  pay,  as 
rental  for  such  privilege,  the  sum  of  $  100.00  per  year 
each  year  in  advance  for  every  well  from  which 
gas  was  taken  off  said  demised  premises;  that 
pursuant  to  said  lease  said  company  drilled 
a  well,  and  paid  therefor  until  January  5,  1893, 
at  which  time  an  additional  rental  of  $100.00 
fell  due;  that  although  it  continued  to  use 
the  well,  it  failed  and  refused  to  pay  the  rental  for 
said  year,  beginning  January  5, 1893.  It  also  appears, 
from  the  allegations  of  the  complaint,  that  the  appel- 
lant Indianapolis  Gas  Company  purchased  the  rights 
of  its  co-defendant  under  said  lease,  adopted 
said  contract  as  its  own,  and  complied  with  the  terms 
thereof  until  January  5, 1893,  when  it  defaulted  in  the 
payment  of  rent. 

To  the  complaint,  the  appellant  Indianapolis  Gas 
Company  filed  an  answer  in  three  paragraphs,  the 
first  of  which  was  a  general  denial,  and  the  sec- 
ond and  third  paragraphs  pleaded  special  matter.  De- 
murrers were  sustained  to  the  special  answers,  and 
these  rulings  are  assigned  as  error.  Appellant  also 
assigns  as  error  the  overruling  of  its  motion  for  a  new 
trial. 

The  material  question  presented  on  this  appeal, 
whether  considered  with  reference  to  the  pleadings 
or  under  the  evidence,  is  as  to  the  construction  to  be 
placed  upon  the  terms  of  the  contract  or  lease  sued  on. 

On  the  part  of  the  appellant,  it  is  contended  that 
the  lease  provides  that  if  a  well  was  drilled  on  the 
demised  premises,  from  which  gas  was  taken,  and  the 
well  should  afterwards  fail,  the  rent  ceased,  while 
the  appellees'  contention  is  that,  notwithstanding  a 
well  drilled  might  fail,  yet  the  rental  would  continue. 

It  appears,  from  the  contract  entered  into,  that  the 
appellees  leased  to  the  appellant,  "for  the  term  of  five 
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years,  or  so  long  as  oil  or  gas  is  found  upon  the 
premises,  all  the  oil  or  gas  in  and  under"  a  certain 
sixty  acres  of  land,  which  is  particularly  described. 
The  appellant  agreed  to  drill  a  well  on  the  demised 
premises,  commencing  within  one  month  from  the 
date  of  the  lease,  or,  in  case  it  failed  to  drill  a  well,  to 
pay  appellees  a  rental  of  fifty  cents  per  acre  per  an- 
num, payable  semi-annually  in  advance,  until  the  well 
was  drilled,  or  the  lease-right  reconveyed  or  forfeited. 
It  is  further  provided  that  "should  gas  be  found 
second  party  [appellant]  agrees  to  pay  first  party  [ap- 
pellees] one  hundred  ($100.00)  dollars  each  year  in  ad- 
vance for  every  well  from  which  gas  is  used  off  the 
premises,  commencing  with  the  time  gas  is  first  trans- 
ported off  said  premises  and  sold." 

In  the  second  and  third  paragraphs  of  its  answer, 
the  appellant  alleged  that  it  drilled  a  well  in  com- 
pliance with  the  terms  of  said  contract,  and  attached 
such  well  to  its  pipe-line,  and  used  the  gas  therefrom 
until  January  1,  1893,  when  it  turned  off  said  gas 
from  its  pipe-line,  and  that  it  has  not  used  gas  from 
said  well  since  that  time.  Other  facts  are  alleged, 
showing  the  reason  the  well  was  shut  off,  namely: 
because  of  the  water  in  the  well,  which,  in  the  then 
condition  of  the  well,  prevented  the  gas  from  flowing 
into  the  pipe-line.  It  also  appears,  from  the  answer, 
that  the  well  was  cut  off  and  the  appellees  notified 
thereof  before  the  commencement  of  the  year  for 
which  the  rental  sued  for  occurred.  That  provision  of 
the  contract,  under  which  the  appellees  seek  to 
recover,  provides  that  the  appellant  shall  pay 
the  appellees  $  100. 00  per  year  for  each  well  "from 
which  gas  is  used  off  the  premises."  It  is  evident, 
from  the  provisions  of  the  contract,  that  at  the  time 
the  parties  entered  into  the  same  they  contemplated 
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that  the  appellant  might  drill  and  use  gas  from  more 
than  one  well  on  said  demised  premises;  so  it  was  pro- 
vided, not  that  appellant  should  have  the  right  to 
take  all  the  oil  or  gas  found  on  the  demised  premises 
by  the  payment  of  an  annual  rental  of  $100.00  per 
year,  but  that  it  should  pay  that  sum  per  year  for 
each  well  from  which  gas  was  taken.  Of  course,  if 
but  one  well  was  drilled  from  which  gas  was  taken, 
the  rental  was  to  be  but  $100.00  per  year,  but  if  five 
wells  were  drilled  and  gas  taken  from  them,  the  rental 
would  be  $500.00  per  year.  This  rental,  whether  one 
or  more  wells  were  drilled,  was  payable  only  so  long 
as  the  appellant  continued  to  take  gas  therefrom.  If 
gas  ceased  to  flow,  or  it  became  impracticable  to  take 
gas  therefrom,  the  appellant  had  a  right  to  cease  to 
take  gas,  and  to  detach  its  line  from  the  well,  and  its 
liability  for  the  payment  of  the  rental  would  cease. 
Under  the  allegations  of  the  answers  referred  to,  it 
appears  that  the  appellant  did  cease  to  use  gas  from 
the  well  on  account  of  the  water  in  the  well,  which  re- 
duced the  pressure  so  that  instead  of  gas  flowing  from 
the  well,  gas  in  ite  pipe-line  was  forced  into  the  well. 
When  the  gas  ceased  to  flow  from  the  well  with  suf- 
ficient force  to  enable  appellant  to  utilize  it,  appel- 
lant was  not  bound  to  keep  its  line  attached  thereto 
and  to  pay  rental  therefor. 

Inasmuch  as  it  is  conceded,  by  the  counsel  on  both 
sides,  that  the  only  question  presented  on  this  appeal 
is  whether  or  not,  by  the  terms  of  the  contract  sued 
on  the  appellant  was  bound  to  pay  the  annual  rental 
of  $100.00,  whether  it  took  gas  from  the  well  or  not, 
and  that  such  question  is  presented  by  the  answers 
to  which  demurrers  were  sustained,  that  is  the  only 
question  we  have  considered. 

Judgment  reversed,  with  instructions  to  the  court 
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below  to  overrule  the  demurrers  to  the  several  and 
additional,  or  third  paragraph,  of  appellants'  answer. 

Filed  June  12,  1896. 


No.  1,847. 

The  Fort  Wayne,  Cincinnati  and  Louisville  Rail- 
road Co.  v.  Haberkorn. 

Patenti — Definition. — A  patent  is  a  grant  to  the  patentee,  his  heirs 
and  assigns,  for  a  stated  period,  of  the  exclusive  right  to  make,  use, 
and  vend  the  invention  or  discovery  throughout  the  United  States. 

Same. — Transfer  of  Limited  Interest  In. — License. — A  transfer  of  a 
right  to  make  and  use  a  patented  appliance  upon  a  particular  number 
of  machines  is  merely  a  license  and  not  a  grant  of  an  interest  in  the 
patent. 

Same. — Implied  Contract— A  railroad  company  is  not  entitled  to  the 
use  of  an  invention  by  its  master  mechanic,  where  none  of  the  com- 
pany's material  or  labor  entered  into  the  discovery  or  perfection  of 
the  invention,  and  nothing  belonging  to  the  company  was  devoted 
to  the  construction  of  the  appliances  until  after  the  invention  had 
been  put  in  definite  form  and  patent  either  issued  or  applied  for. 

Same. — Licensee. — Rights  of  Subsequent  Purchaser.— A  purchaser  of 
a  patent  right  takes  subject  to  the  rights  of  a  licensee  theretofore 
granted. 

Same. — Measure  of  Damages. — The  measure  of  recovery  by  a  patentee 
for  the  use  of  his  appliance  by  a  licensee  is  not  the  worth  or  value 
of  the  appliance  to  the  licensee,  but  its  value  generally. 

Tkial.— Special  Interrogatory  to  Jury. — That  an  answer  by  jury  to  a 
special  interrogatory  is  not  sustained  by  the  evidence,  does  not  in- 
validate the  general  verdict  where  the  matter  to  which  the  question 
relates  does  not  affect  the  right  of  recovery  of  the  party  in  whose 
favor  the  verdict  is  rendered. 

From  the  Allen  Circuit  Court, 
Morris,  Bell,  Barrett  &  Morris,  W.  E.  Hackedorn, 
and  J.  B.  Cockrum,  for  appellant. 

W.  G.  Colerick,  and  L.  M.  Ninde  &  Sons,  for  ap- 
pellee. 

Gavin,  J. — Appellee  sued  to  recover  royalties,  or 
the  value  of  the  right  to  make  and  use  certain  pat- 
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ented  appliances.  The  only  questions  argued  are 
those  presented  by  the  motion  for  a  new  trial. 

Counsel  for  appellant  insist  that  the  complaint  is 
not  for  royalties,  nor  to  recover  the  value  of  a  license 
granted,  but  that  it  seeks  to  recover  the  value  or 
price  of  a  "transfer  of  a  right  in  each  patent,"  and 
that  the  complaint  is  not  supported  by  proof  of  a 
license. 

There  are  various  paragraphs  of  complaint,  but  all 
are  substantially  similar,  save  that  they  set  up  dif- 
ferent patents. 

The  averments  in  each  paragraph  of  the  complaint 
are,  that  the  railroad  company  desired  to  acquire  the 
right  to  make  and  use  the  various  patented  devices 
upon  a  specified  number  of  cars  or  locomotives,  and 
that  appellee  consented  that  it  should  have  and  ac- 
quire such  right;  that  thereupon  it  attached  such  de- 
vices to  such  cars  and  used  the  same,  and  has  become 
the  owner  of  said  patented  right  to  make- and  use 
said  appliances  upon  said  specified  number  of  cars. 

The  complaint  counts  merely  upon  a  license 
granted,  and  not  upon  a  transfer  of  an  interest  in  the 
patent  itself. 

A  patent  is  a  grant  to  the  patentee,  his  heirs  and  as- 
signs, for  a  stated  period,  of  the  exclusive  right  to 
make,  use,  and  vend  the  invention,  or  discovery, 
throughout  the  territory  of  the  United  States.  The 
patentee  may,  by  writing,  assign  or  convey  an  entire 
or  partial  interest  in  the  patent  by  conveying:  first, 
the  whole  patent,  comprising  the  exclusive  right  to 
make,  vend,  and  use  the  invention  throughout  the 
United  States;  or,  second,  an  undivided  right  or  share 
of  that  exclusive  right  throughout  this  entire  coun- 
try; or,  third,  the  exclusive  right  under  the  patent 
within  a  specified  part  of  the  United  States.  A  trans- 
fer of  either  of  these  three  kinds  of  interests  is  an  as- 
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signment,  properly  speaking,  and  vests  in  the  as- 
signee a  title  to  so  much  of  the  patent  itself.  Any  as- 
signment or  transfer  short  of  one  of  these  is  a  mere 
license,  giving  the  licensee  no  interest  in  the  patent. 
A  transfer,  or  a  grant  of  the  right  to  make  and  use  a 
patented  appliance  upon  a  particular  machine,  or 
number  of  machines  or  cars,  could  not,  then,  be  more 
than  a  license  to  so  make  and  use  it  within  such  fixed 
limits.  Waterman  v.  McKenziv,  138  U.  S.  252;  Mitchell 
v.  llawlci/,  16  Wall.  544;  Walker  Pal.,  section  290;  2 
Robinson  Pat,  section  806. 

It  is  earnestly  contended  that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict.  In  our  consideration  of 
this  question,  it  must  be  borne  in  mind  that  we  are 
not  called  upon  to  determine  the  correctness  of  the 
amount  of  recovery.  If  the  evidence  justifies  a  find- 
ing in  appellee's  favor  for  any  sum,  then  the  verdict 
will  repel  the  attack  thus  made. 

The  correctness  of  the  amount  of  the  recovery  in 
actions  upon  contract,  such  as  this,  is  only  raised  by 
the  fifth  specification  of  section  568,  K.  S.  1894.  Davis 
v.  Montgomery,  123  Ind.  587;  Western  Assurance  Co.  v. 
Studebaker,  etc.,  Co.,  124  Ind.  176;  White  v.  McGrew, 
129  Ind.  83;  Bartlett,  Exr.9  v.  Burden,  11  Ind.  App.  419. 

Under  the  law,  we  are  called  upon,  then,  to  deter- 
mine whether  or  not,  viewing  the  evidence  most  favor- 
ably for  appellee,  there  is  any,  either  direct  or  inferen- 
tial, fairly  sustaining  a  verdict  in  his  favor.  Gurrie 
Fertilizer  Co.  v.  Bjffield,  9  Ind.  App.  180. 

There  is  evidence  to  show  the  following  state  of 
facts:  From  1883  to  October,  1889,  appellee  was  in 
appellant's  employ  as  its  master  mechanic.  He  had 
charge  of  all  machinery  and  appliances,  keeping 
everything  in  order  and  operating  the  road  so  far  as 
the  appliances  were  concerned.  But  the  duty  of 
Vol.  15—31 
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selecting  these  things  devolved  upon  the  general  man- 
ager, or  superintendent,  Mr.  Worthington.  Appellant 
was  not,  under  the  terms  of  employment,  entitled  to 
the  benefit  of  inventions  made  or  patented  by  appel- 
lee. From  1885  to  1889  appellee  invented  various  de- 
vices, a  spark-arrester,  locomotive  driver  brake,  auto- 
matic air  brake,  and  a  box-lid  for  car  wheels,  for 
k  which  patents  were  issued  to  him.  So  far  as  the  evi- 
dence discloses,  none  of  the  time,  material,  labor,  or 
tools  of  appellant  entered  into  or  were  used  in  the  de- 
veloping and  perfecting  of  these  inventions.  The  ex- 
penses attendant  upon  procuring  the  patents,  perfect- 
ing the  patterns,  etc.,  were  paid  by  appellee,  and 
amounted  to  about  $1,500.00.  At  various  times,  from 
1885  or  1886  to  1889,  these  appliances  were  made  by 
appellant,  or  under  its  directions,  and  placed  upon  its 
cars  and  engines,  and  used  thereon  up  to  1891  at  least, 
with  the  knowledge  and  consent,  and  generally  under 
the  personal  supervision  of  appellee,  but,  as  he  says, 
by  the  express  order  and  direction  of  the  superin- 
tendent, who  knew  that  he  had  patents  therefor.  Ap- 
pellee declares  that  there  was  nothing  said  about  pay 
or  compensation  at  the  time.  He  kept  no  book  account 
of  the  appliances  thus  used,  nor  did  he  make  any 
claim  for  pay  or  compensation  until  the  matter  was 
brought  up  by  Mr.  Worthington  in  1889,  a  few  months 
before  both  of  them  left  this  road,  when  Worthing- 
ton expressed  a  wish  for  a  written  release  to  the  com- 
pany, and  proposed  to  pay  the  expenses  incurred  by 
appellee,  to  which  he  agreed,  asking  no  more.  But 
nothing  was  done  to  effectuate  and  carry  out  that  pro- 
posed arrangement.  After  his  discharge,  appellee 
first  presented  his  claim  to  appellant  in  1889.  Until 
placed  upon  appellant's  cars  and  engines,  none  of 
these  appliances  had  been  brought  into  actual  use, 
nor  any  rights  therein  sold  to  any  one.    At  the  time 
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the  spark-arresters  were  first  put  on,  Worthington 
had  ordered  appellee  to  take  off  two  then  in  use,  as 
being  wholly  ineffective,  and  to  replace  them  with 
others.  The  company  had  no  others,  and  appellee  so 
informed-  him,  and  Worthington  then  asked  what 
kind  to  get  Appellee  told  him  a  diamond  stack,  but 
that  he  had  a  stack  which  he  would  guarantee  to  be 
far  better  than  that  Whereupon  Worthington,  who 
knew  of  his  patent  and  the  plan  of  his  arrester,  said, 
"put  one  of  these  stacks  on  and  see  what  they  would 
do,  and  if  they  are  all  right  we  will  put  them  on  all 
the  engines."  Appellee  replied,  all  right,  and  did  as 
directed.  After  trial,  the  superintendent  ordered  the 
other  nine  engines  equipped  in  like  manner,  and  this* 
was  done  as  they  came  in  for  repairs. 

The  box-lid  was  put  upon  old  cars  by  appellee,  and 
also  upon  new  cars  built  at  Muskegon.  As  to  these, 
Appellee  testifies  that  Worthington  "sent  down  to  the 
shop  and  he  said,  I  want  this  journal  box-lid  put  on 
these  cars;  he  ordered  me  to  send  full  samples  of  my 
patterns  up  there."  This  he  did,  and  the  cars  came 
back  equipped  with  his  lids.  It  should  be  noted  that 
the  construction  of  these  new  cars  was  not  within  ap- 
pellee's line  of  duty.  There  seems  to  be  evidence,  al- 
though some  confusion  exists,  that  Worthington's 
successor  caused  the  box-lids  to  be  put  upon  another 
lot  of  cars,  after  having  asked  appellee  what  royalty 
he  would  charge,  and  being  informed  one  dollar  per 
car. 

The  automatic  air-brake  was  put  upon  appellant's 
cars  after  a  connecting  line  had  refused  to  haul  its 
cars  over  its  road  unless  provided  with  such  brake, 
because  the  straight  air-brakes  thereon  could  not  be 
used  with  the  Westinghouse  automatic  brakes,  with 
Which  that  line's  cars  were  furnished.  Appellee  tes- 
tifies as  to  its  introduction,  that  after  this  refusal, 
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and  after  the  refusal  of  the  president  of  the  road  to 
equip  the  cars  with  the  Westinghouse  automatic  air- 
brakes, Mr.  Worthington  stated  to  him,  "I  see  that 
you  have  a  patent  for  an  automatic  air-brake.  Is  it 
interchangeable  with  the  Westinghouse?  I  told  him 
it  was.  He  wanted  to  know  whether  it  worked  all 
right.  I  told  him  it  would.  He  told  me  to  equip  a  car 
or  two."  This  he  did,  and  "after  those  were  in  use 
Mr.  Worthington  requested  me,  or  told  me,  to  equip 
the  entire  train  of  cars  with  those  brakes,"  and  ten 
were  so  equipped. 

Mr.  Worthington  testifies  that  it  was  stated  and  un- 
derstood between  him  and  appellee,  at  the  time  they 
were  ordered,  that  appellant  was  not  to  pay  anything 
for  the  right  to  use  these  appliances.  Appellee,  how- 
ever, directly  denies  that  such  an  agreement  was 
made,  and  the  verdict  of  the  jury  settles  this  proposi- 
tion in  his  favor. 

We  have  not  set  out  all  the  facts  and  circumstances 
brought  forth  in  this  case,  but  have  given  sufficient 
to  demonstrate,  as  we  view  the  law,  that  we  cannot 
concur  in  appellant's  contention,  that  the  evidence 
establishes,  indisputably,  that  these  appliances  were 
placed  upon  appellant's  cars  by  appellee  voluntarily, 
simply  for  the  purpose  of  introducing  them  to  the  pub- 
lic, without  any  expectation  of  pay  on  either  side,  and, 
under  such  circumstances  as  that,  the  law  will  not 
imply  a  promise  to  pay  for  them. 

While  there  is  much  to  indicate  that  such  was  the 
case,  and  we*  are  ourselves  strongly  impressed  with 
the  reasonableness  of  this  claim,  vet  we  cannot  assert 
that  this  is  the  only  reasonable  conclusion  or  infer- 
ence to  be  drawn  from  all  the  evidence. 

Counsel  quote  from  Hare  on  Cont.,  p.  227,  as  a  rule 
of  law  applicable  here:  "Where  an  act  is  done,  or 
service  rendered,  in  pursuance  of  a  request,  the  law 
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will  imply  a  promise  to  pay  what  it  is  worth.  This 
rule  does  not  apply,  unless  it  appears,  from  the  nature 
of  the  act,  from  what  was  said  at  the  time,  or  by  some 
other  sufficient  means  of  proof,  that  the  parties  were 
dealing  on  the  basis  of  contract,  and  not  of  charity, 
friendship  or  benevolence. "  The  issue  between  the 
parties  was  submitted  to  the  jury,  substantially  in 
conformity  with  this  statement  of  the  law.  The 
patents  were  valuable  rights,  to  the  use  of  which  ap- 
pellant had  no  legal  claim.  It  had  not  contributed 
to  their  invention,  nor  to  the  procurement  of  the 
patents.  The  right  to  the  use  of  the  appliances 
covered  by  them  was  vested  in  appellee.  His  duty 
as  master  mechanic  did  not  require  him  to  sur- 
render or  grant  this  right  to  appellant  Solomons  v. 
U.  S.,  137  U.  S.  342.  He  held  these  rights  presum- 
ably to  make  a  profit  from  them.  If  appellant  had 
run  out  of  coal,  and,  knowing  appellee  had  plenty  of 
coal,  had  ordered  him  to  haul  down  a  thousand 
bushels  for  use  in  the  shops,  and  he  had  done  so,  no 
one  would  claim  that  appellant  should  not  pay  there- 
for, because  he  was  its  master  mechanic,  and  the  coal 
was  necessary  to  the  proper  carrying  on  of  his  de- 
partment, even  though  nothing  was  said  about  pay. 
The  same  principle  is  more  or  less  applicable  here.  It 
is  urged,  and  with  much  force,  that  Worthington's 
willingness  to  pay  the  expenses  indicates  his  under- 
standing that  there  was  a  legal  liability  to  pay  for 
what  the  company  had  received,  because  he  had  no 
right  to  bestow  the  company's  money  as  a  gratuity. 
Appellant  ordered  from  appellee  that  which  he  had 
and  which  it  needed.  It  was  valuable  in  itself  and 
useful  to  appellant.  While  it  is  said  that  appellee 
should  have  notified  appellant  of  his  intention  to 
charge,  and  that  if  he  had  done  so,  a  much  more  mod- 
est royalty  would  have  been  demanded,  it  may  be  an- 
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swered  that  appellant  knew  it  was  asking  for  and  re- 
ceiving a  valuable  privilege  to  which  it  had  no  legal 
claim,  and  for  which  it  would,  ordinarily,  be  required 
to  compensate  the  owner;  and  if  it  thought  it  should 
not  pay,  and  that  the  benefit  in  the  way  of  introduc- 
tion, etc.,  would  be  a  fair  equivalent,  it  should  have 
so  agreed  with  appellee.  These  are  some  of  the  views 
of  the  facts  and  circumstances  from  which  it  was 
legitimate  for  the  jury  to  conclude  that  the  law  would 
imply  a  promise  to  pay. 

That  appellee's  conduct,  in  directing  and  permit- 
ting these  appliances  to  be  made  by  appellant  and 
placed  upon  its  cars,  created  a  license  to  make  and  use 
them  thereon,  cannot  be  gainsaid.  No  express  grant, 
in  so  many  words,  was  necessary  for  that  purpose. 
Walker  Patents,  section  311,  312;  Keyes  v.  Eureka 
etc.,  Mining  Co.,  158  U.  S.  150. 

We  deem  it  undoubtedly  true,  that  there  may  be 
an  implied  contract  for  compensation  arising  from  a 
license  to  use  a  patented  invention,  and  the  conse- 
quent use  thereof  by  the  licensee.  U.  8.  v.  Palmer,  128 
U.  S.  262;  Deane  v.  Hodge,  35  Minn.  146. 

It  has  been  adjudged  by  the  Supreme  Court  of  the 
United  States,  that  when  one  is  in  the  employ  of 
another,  in  a  certain  line  of  work,  and  devises  an  im- 
proved method  or  instrument  for  doing  that  work, 
and  uses  the  property  of  his  employer  and  the  services 
of  other  employes  to  develop  and  put  in  practical  form 
his  invention,  and  explicitly  assents  to  the  use  by  his 
employer  of  such  invention,  a  jury  or  the  court  trying 
the  facts  is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligations  of  service  flowing  from  his 
employment,  and  the  benefits  resulting  from  his  use 
of  the  property  as  to  have  given  to  such  employer  an 
irrevocable  right  to  use  such  invention  without  liabil- 
ity to  pay  therefor.    Lane,  etc.,  Co.  v.  Locke,  150  U.  S. 
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393;  Solomons  v.  V.  $.,  supra;  McClurg  v.  Eingsland,  1 
How.  (U.  S.)  202. 

In  the  recent  case  of  Gill  v.  U.  #.,  16  Sup.  Ct.  Rep. 
322,  that  court  seems  to  have  extended  the  principle 
still  further  in  favor  of  the  employer. 

The  principles  asserted  in  these  cases  cannot  gov- 
ern here,  for  the  reason  that  none  of  the  employer's 
material  or  labor  entered  into  the  discovery  or  per- 
fection of  these  inventions,  nor  was  anything  of  the 
employer's  devoted  to  the  construction  of  the  appli- 
ances, until  after  the  invention  had  been  put  into 
definite  form  and  carried  to  completion,  and  a  patent 
either  issued  or  applied  for. 

This  case  is  distinguishable  from  that  last  cited  by 
this  fact  last  mentioned.  In  the  Gill  case,  although 
the  idea  had  taken  definite  shape  in  the  inventor's 
brain,  and  had  been  placed  upon  paper,  it  was  first 
put  into  the  form  of  an  operative  machine  at  the  em- 
ployer's expense  and  hazard,  and  a  number  o#  the  ma- 
chines had  been  constructed  for  it  by  the  inventor  be- 
fore any  patent  was  applied  for.  Upon  this  point  the 
learned  judge  repeatedly  lays  special  stress,  and,  as  it 
seems  to  us,  rightfully  so.  There,  up  to  the  time  the 
employer  undertook  the  construction  of  the  machine, 
the  inventor  had  contributed  nothing  but  the  idea  and 
the  drawing.  The  employer  then  took  hold,  and  by 
the  use  of  his  property  the  inventor  demonstrated  the 
practical  utility  of  the  invention.  Here,  however,  the 
inventor  not  only  contributed  his  ideas  and  plans,  but 
they  had  been  put  into  practical  form,  and  he  had  ex- 
pended considerable  sums  in  perfecting  them  and  ob- 
taining the  patent  therefor,  and  the  employer  there- 
after simply  caused  the  construction  of  this  perfected 
appliance  for  its  own  use  and  at  its  own  expense;  as 
it  must  have  done  had  it  purchased  a  similar  r^ght 
from  some  one  else. 
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The  subsequent  conveyance  of  the  patents,  with- 
out reserving  any  privileges  to  the  appellant,  did  not 
affect  their  rights  under  the  license.  The  purchaser 
took  subject  thereto.  Walker  Pats.,  section  304; 
Pratt  v.  Wilcox  Mfg.  Co.,  64  Fed.  Rep.  589;  2  Robinson 
Pats.,  section  817. 

In  answer  to  an  interrogatory,  the  jury  said  appellee 
did  make  a  charge  for  the  right  to  use  these  devices. 
Neither  the  question  nor  answer  fixes  any  time  as  to 
when  the  charge  was  made.  From  the  references  to 
the  record  made  by  counsel  to  support  the  position 
that  this  answer  is  not  sustained  by  the  evidence,  they 
would  seem  to  intend  by  "charge,"  an  entry  on  the 
books  or  a  bill  rendered.  Thus  construed,  the  answer 
would  have  been  unimportant,  whether  in  the  affirma- 
tive or  negative,  because  neither  was  essential  to  the 
maintenance  of  appellee's  case. 

Appellee  was  permitted,  over  objection,  to  state 
"what  it^vas  worth  to  the  company  to  be  permitted  to 
use  and  wear  out  one  of  these  machines."  In  this  we 
are  of  opinion  that  the  learned  trial  judge  was  led  into 
error.  Where  the  patentee  sues  to  recover  for  the  use 
of  his  appliances  from  a  licensee,  the  measure  of  re- 
covery is  not  the  worth  or  value  of  the  appliance  to 
the  defendant,  but  its  worth  or  value  generally.  If  a 
man's  needs  are  extreme,  the  value  of  the  use  of  that 
which  supplies  his  wants  may  be  very  large,  although 
the  article  itself  may  be  of  trifling  value.  Where  the 
defendant  is  a  wrongdoer,  and  is  infringing  upon  the 
rights  of  the  patentee,  then  he  may  be  required  to  pay 
the  full  value  of  the  article  to  himself.  There  he  must 
account  for  all  the  benefit  he  may  have  received  from 
its  use,  and  the  plaintiff,  when  invoking  the  aid  of  a 
court  of  equity,  is  not  limited  to  the  value  of  the  ap- 
pliance. Coupe  v.  Royer,  155  U.  S.  565;  Tilghman  v. 
Proctor,  125  V.  R.  136. 
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Such,  however,  is  not  the  rule  where  the  remedy 
sought  to  be  enforced  is  that  given  by  the  law  merely, 
and  not  that  afforded  by  equity.  Coupe  v.  Royer, 
supra. 

Here  the  right,  and  the  remedy  by  which  it  is  to  be 
enforced,  are  those  given  by  law  strictly.  The  equity 
powers  of  the  court  are  not  invoked. 

The  licensee  acquires  the  right  to  use  the  appliances 
with  the  consent  of  the  patentee,  with  the  express  pur- 
pose of  making  its  use  profitable  to  himself.  It  would 
be  highly  inequitable  to  require  him  to  render  to  the 
patentee  all  this  profit.  Counsel  for  appellee  have  not 
endeavored  to  justify  or  sustain  the  ruling. 

The  majority  of  the  court  is  of  the  opinion  that  for 
this  error  the  cause  should  be  reversed. 

Judgment  reversed. 

Filed  June  12.  1896. 


No.  2.060. 

Supreme  Lodge  K.  op  P.  v.  Sourwine  et  al. 

Insurance. — Mutual  Benefit  Association. —  Evidence. —  A  finding 
that  the  medical  examiner-in-chief  of  a  mutual  benefit  association 
disapproved  an  examination  before  a  special  examiner  appointed 
for  that  purpose,  of  an  applicant  for  a  transfer  from  one  class  to 
another,  and  rejected  the  application  because  of  applicant's  age, 
and  for  no  other  reason,  is  justified  by  a  letter  from  such  medical 
examiner-in-chief  to  an  officer  of  applicant's  lodge,  referring  to  the 
rejection,  stating  that  the  physical  condition  of  a  man  75  years  of 
age  is  not  such  as  to  warrant  acceptance. 

From  the  Clay  Circuit  Court 

E.  S.  Holliday  and  G.  A.  Byrd,  for  appellant. 

A.  W.  Knight,  for  appellees. 
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Reinhard,  J. — This  case  is  here  for  the  second 
time.  12  Ind.  App.  447.  On  the  first  appeal  the  com- 
plaint was  held  sufficient  and  the  judgment  of  the 
lower  court,  sustaining  a  demurrer  thereto,  reversed. 
The  case  was  tried  in  the  court  below,  and  the  appel- 
lees recovered  judgment  on  the  policy  for  $2,715.35. 
The  only  ground  relied  upon  for  a  reversal  at  this 
time  is  the  alleged  insufficiency  of  the  evidence. 

Appellee's  decedent  was  a  member  of  the  appellant's 
order  in  good  standing,  and,  it  is  alleged,  was  eligible 
to  be  transferred  from  one  class  to  another  in  the  en- 
dowment rank,  and  had  done  all  that  was  required 
of  him  to  be  done  in  order  to  be  entitled  to  be  so  trans- 
ferred. He  was  seventy-five  years  of  age,  and  had  un- 
dergone a  successful  medical  examination  before  the 
medical  examiner,  duly  appointed  for  that  purpose. 
The  application,  however,  was  referred  to  the  medical 
examiner-in-chief,  Dr.  Querner. 

It  is  averred,  in  the  complaint,  "that  on  the  8th  day 
of  March,  1889,  said  examiner-in-chief  arbitrarily,  and 
without  any  valid  or  legitimate  excuse  or  cause,  dis- 
approved said  examination  and  rejected  the  applica- 
tion peremptorily  because  of  his  age,  and  for  no  other 
reason." 

It  is  insisted  that  as  to  this  charge  there  is  a  total 
failure  of  proof,  while  appellant  concedes  that  the  evi- 
dence in  all  other  respects  is  sufficient  We  are,  there- 
fore, relieved  of  the  duty  of  determining  anything  ex- 
cept the  sufficiency  of  the  evidence  upon  the  point 
mentioned. 

According  to  the  ruling  of  this  court  upon  the 
former  appeal,  if  the  appellee  succeeded  in  proving  to 
the  satisfaction  of  the  court  or  jury  that  the  only  rea- 
son the  chief  examiner  rejected  the  decedent  was 
his  age  and  not  his  physical  condition,  the  appellee 
would  be  entitled  to  recover. 
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There  was  evidence  to  support  the  averment  alluded 
to.  In  his  answer  to  another  officer  of  the  lodge,  who 
requested  him  to  give  him  what  information  he  had, 
and  why  he  rejected  the  decedent,  Dr.  Querner  wrote 
as  follows: 

"March  20,  1889. 

"Dear  Sir  and  Brother — In  regard  to  the  rejection 
of  the  application,  the  rule  being  that  the  cause  is  left 
to  the  Supreme  Lodge.  But  will  say  that  the  physical 
condition  of  a  man  seventy-five  years  of  age  is  not 
such  as  to  warrant  the  acceptance. 

"Fraternally  yours,  "L.  A.  Querner." 

This  letter  was  introduced  in  evidence.  At  the 
trial,  it  is  true,  Dr.  Querner  testified  that  he  rejected 
the  applicant  partly  because  he  had  fatty  degenera- 
tion of  the  heart.  The  trial  court,  however,  was  not 
bound  to  accept  this  testimony  as  true,  in  preference 
to  the  statement  made  by  Dr.  Querner  in  his  letter, 
written  several  years  before  the  time  of  his  testimony. 
There  was,  at  least,  some  evidence  that  the  decedent 
was  rejected  by  Querner  on  account  of  his  age,  and 
not  because  of  any  physical  infirmity.  This,  as  was 
held  in  the  former  opinion,  was  contrary  to  the  plain 
provisions  of  the  appellant's  constitution,  and  the  act 
of  rejecting  the  applicant  was  null  and  void,  and  he 
became  a  member  of  the  endowment  rank  in  the  class 
to  which  he  asked  to  be  transferred,  notwithstanding 
such  rejection. 

It  is  the  individual  opinion  of  the  writer,  that  when 
the  decedent  was  thus  rejected  he  should  have  pro- 
ceeded against  the  lodge  to  compel  it  to  accept  him  as 
a  member  of  the  rank  to  which  he  asked  to  be  trans- 
ferred, and  having  failed  to  do  this,  and  having  es- 
caped the  burden  of  contributing  for  many  months  to 
the  fund  out  of  which  death  loss'es  were  paid,  his  rep- 
resentatives  cannot  be  permitted  to   share  in  the 
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distribution  of  the  money  contributed  by  the  other 
members.  But,  as  this  question  was  determined  con- 
trary to  these  views  on  the  former  appeal,  the  rule 
there  laid  down  must  be  adhered  to  now.  There  be- 
ing evidence  in  support  of  the  finding,  we  cannot  dis- 
turb the  judgment. 
Judgment  affirmed. 

Filed  June  12, 1896. 


No.  2,062. 

Blake,  Administrator,  et  al.  v.  Blake. 

Practice. — Motion  to  Withdraw  Plea  in  Bar  and  File  Plea  in  Abate- 
ment.— Error  cannot  be  predicated  on  the  ruling  of  the  trial  court, 
in  overruling  a  motion  to  open  the  issues  and  allow  defendants  to 
withdraw  their  answers  in  bar  and  file  a  plea  in  abatement,  where 
no  abuse  of  discretion  is  shown. 

Decedent's  Estate.— Right  of  Widow.— Ante-Nuptial  Agreement— 
Bequest. — The  fact  that  a  widow  is  mistaken  as  to  her  legal  rights, 
being  barred  from  asserting  any  interest  in  her  husband's  estate,  in 
case  she  survived  him,  by  reason  of  ante-nuptial  agreement,  does 
not  deprive  her  of  a  legacy  bequeathed  to  her  in  her  husband's  will, 
notwithstanding  she  filed  a  claim  against  the  estate,  in  addition  to 
the  legacy. 

Same. — Claim  by  Widow.— Costs. — The  fact  that  the  estate  incurred 
costs  in  defending  the  claim  of  the  widow,  does  not  justify  the 
administrator  in  disallowing  the  claim. 

From  the  Madison  Circuit  Court. 
F.  S.  Ellison,  for  appellants. 

Ooodykoontz  &  Ballard,  and  H.  C.  Ryan,  for  appel- 
lee. 

Davis,  C.  J.— On  the  15th  of  October,  1895,  the  ap- 
pellee filed  a  petition  in  the  court  below,  in  which  she 
represented  that  she  was  the  widow  of  John  Blake,  de- 
ceased; that  he  made  a  will  on  the  11th  of  January, 
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1889,  which  was  probated  in  said  court  an  the  28th 
of  May,  1892,  in  which  he  devised  to  her  $400.00;  that 
no  part  of  said  legacy  had  been  paid  to  her,  and  that 
said  appellant,  William  Blake,  administrator,  with 
the  will  annexed  of  said  estate,  on  the  9th  of  August, 
1895,  filed  his  final  report  in  the  matter  of  said  estate, 
and  paid  to  the  clerk  of  said  court  $611.86,  for  general 
distribution  among  the  heirs  of  said  estate.  The  ad- 
ministrator and  other  parties  in  interest  appeared 
to  said  petition  and  filed  answers.  Afterwards  they 
asked  leave  to  withdraw  answers  and  file  a  plea  in 
abatement,  which  request  was  denied  by  the  court. 

On  the  30th  of  January,  1896,  the  cause  was  tried 
by  the  court,  and  resulted  in  a  finding  in  favor  of  ap- 
pellee, on  which  judgment  was  on  that  day  rendered 
for  $400.00  against  appellants,  which  the  court  or- 
dered to  be  paid  out  of  the  money  in  the  hands  of  the 
clerk.  On  the  same  day,  appellants  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  afterwards, 
within  the  time  allowed  by  the  court,  filed  bill  of  ex- 
ceptions containing  the  evidence.  The  transcript  an 
this  appeal  was  filed  in  the  office  of  the  clerk  of  the 
Supreme  Court  on  the  20th  day  of  March,  1896. 

The  errors  assigned  are : 

1.  That  the  court  erred  in  refusing  to  open  the 
issues  and  allow  the  appellants  to  file  a  plea  in 
abatement. 

2.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

On  account  of  the  failure  of  appellants  to  comply 
with  sections  2609,  2610,  and  2612,  R.  S.  1894,  no  ques- 
tion is  presented  for  our  consideration.  Counsel  for 
appellee  ask  that  the  appeal  be  dismissed.  Browning 
v.  McCracken,  97Ind.  279;  Yearley,  Admr.,  v.  Sharp, 
Admr.%  96  Ind.  469;  Miller.  Admr.^v.  Carmichael  98 
Ind.  236;  Bennett  v.  Bennett,  102  Ind.  86;  Rinehart  v. 
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Vail,  103  Ind.  159;  Simons  v.  Simons,  Tr.,  129  Ind. 
248;  Merritt  v.  Straw,  Admr.,  6  Ind.  App.  360. 

Waiving  this  question,  however,  we  have  examined 
the  record,  and  find  no  merit  in  the  appeal. 

As  to  the  first  error  assigned,  there  is  nothing  what- 
ever in  the  record  tending  to  show  any  abuse  of  discre- 
tion by  the  court  in  refusing  to  open  the  issues  and  al- 
low appellants  to  withdraw  the  answers  in  bar  and 
file  a  plea  in  abatement.  There  is  no  motion  or  affi- 
davit in  the  record,  except  the  mere  recital  that  ap- 
pellants moved  "the  court  to  withdraw  papers  and  file 
plea  in  abatement,  which  motion  is  overruled  by  the 
court,  to  which  ruling  of  the  court  the  defendants 
except"  No  basis  for  the  motion  is  stated.  No  rea- 
son is  shown  for  asking  such  leave.  No  error  appears 
in  the  record  growing  out  of  this  ruling.  The  evidence, 
without  conflict,  fully  sustains  facts  hereinbefore 
stated.  It  further  appears  that  on  the  28th  of  De- 
cember, 1885,  appellee  and  said  John  Blake  entered 
into  an  ante-nuptial  agreement,  by  the  terms  of  which 
she  was  to  claim  no  interest  in  his  estate,  real  or  per- 
sonal, in  the  event  she  survived  him,  and  that  after 
his  death  she  filed  a  claim  for  $500.00,  her  statutory 
allowance,  and  $600.00,  the  value  of  a  house,  which, 
on  account  of  said  ante-nuptial  contract,  was  deter- 
mined against  her.  In  other  words,  it  is  conceded 
that  appellee  has  not,  aside  from  the  judgment  in 
question  on  appeal,  received  anything  from  the  estate 
of  her  husband. 

The  contention  of  counsel  for  appellant  is,  that  be- 
cause soon  after  the  death  of  her  husband  she  refused 
to  accept  $400.00,  tendered  to  her  by  the  adminis- 
trator, on  the  ground  that  it  was  not  sufficient  in 
amount,  and  filed  her  claims  against  the  estate  for 
$1,100.00,  including  therein  $500.00  as  her  statutory 


MAY   TERM,  1896— Vol.  15.  495 

Blake,  Administrator,  et  al.  v.  Blake. 

allowance,  she  is  not  entitled  to  the  $400.00  be- 
queathed to  her  in  the  will. 

The  mere  fact  that  appellee  was  mistaken  in  her 
legal  rights,  and  that  she  believed  she  was  entitled  to 
$1,100.00,  of  which  the  legacy  formed  no  part,  did  not 
deprive  her  of  the  $400.00,  bequeathed  to  her  in  the 
will.  The  administrator  was  then  claiming  that  she 
was  only  entitled  to  the  $400.00,  bequeathed  to  her  in 
the  will,  and  she  was  claiming,  in  addition  thereto, 
that  she  was  entitled  to  the  house,  of  the  value  of 
$G00.00,  and  also  to  her  statutory  allowance  of 
$500.00.  If  she  had  recovered  in  that  action,  she  would 
have  been  entitled  to  the  $400.00  legacy.  Richards, 
Admr.,  v.  Hottis,  8  Ind.  A  pp.  353. 

In  other  words,  it  does  not  appear  that  the  provi- 
sions made  for  the  appellee  in  the  will  were  intended 
to  be  in  lieu  of  her  rights  under  the  law.  On  the  con- 
trary, it  is  clear  that  her  husband  intended  by  the  will 
that  she  should  have  the  $400.00  out  of  his  estate  after 
his  death,  notwithstanding  the  fact  that  by  the  terms 
of  the  ante-nuptial  contract  she  was  to  take  nothing 
under  the  law.  Her  statutory  rights  were  not  affected 
by  the  will,  but  were  released  and  waived  by  the  con- 
tract. Owing  to  the  contract,  she  was  not  entitled 
to  recover  the  claim  filed  by  her  against  the  estate. 
The  fact  that  the  estate  incurred  costs  in  defending 
her  claim  does  not  justify  the  administrator  in  refus- 
ing to  pay  her  legacy. 

In  view  of  the  fact  that  the  transcript  was  not  filed 
in  this  court  within  fortv  davs  after  the  rendition  of 
the  judgment  of  the  trial  court,  it  was  not  necessary 
that  we  should  have  noticed  the  merits  of  the  contro- 
versy. Therefore,  we  will  no  longer  prolong  this 
opinion. 

Judgment  affirmed. 

Filed  June  12,  1896. 
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No.  1,748. 

Hall  v.  The  Cleveland,  Cincinnati,  Chicago  ant> 
St.  Louis  Railway  Company. 

Pleading. — Complaint. — Railroad. — Death  by  Wrongful  Act. — WiU- 
ful  Injury. — A  complaint,  in  an  action  against  a  railroad  company 
for  willful  injury  to  plaintiff's  decedent,  while  passing  through  a 
train  of  cars  standing  on  the  track,  does  not  state  a  cause  of  action 
where  it  is  not  disclosed  that  defendant  had  actual  knowledge  that 
decedent  was  between  the  cars  when  the  train  was  started  and  the 
injury  done. 

Railroad. — Licensee. — A  railroad  company  owes  to  a  mere  licensee 
no  duty  of  protection  against  its  negligence. 

From  the  Madison  Circuit  Court, 
E.  S.  Boyer,  for  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton,  and 
Lovett  &  Ryan,  for  appellee. 

Gavin,  J. — Appellant  sought  to  recover  damages 
for  the  death  of  his  boy,  caused  by  appellee's  neg- 
ligence. 

The  demurrer  to  his  complaint  was  sustained. 

The  deceased  was  a  child  thirteen  vears  and  eleven 
months  old,  of  ordinary  capacity  and  intelligence, 
who,  in  connection  with  the  public,  had  been  accus- 
tomed to  walk  along  and  across  appellee's  tracks,  be- 
tween certain  street  crossings,  with  the  "knowledge, 
permission,  license,  and  acquiescence"  of  appellee. 
Upon  the  day  named,  the  deceased,  desiring  to  cross 
said  tracks  when  a  long  train  of  cars  had  been  stand- 
ing thereon  and  across  a  public  street  an  unreason- 
able length  of  time,  undertook  to  pass  between  the 
two  cars,  and,  while  he  was  so  doing, the  cars  and  train 
were  "suddenly,  negligently,  unexpectedly,  and  with- 
out warning  of  any  kind  given  to  the  said  boy,  and 
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with  unnecessary,  unreasonable,  reckless,  and  willful 
force,"  violently  started  and  the  boy  caught  and 
killed. 

There  are  the  general  averments  that  the  injury  oc- 
curred without  any  fault  upon  hig  part,  and  solely 
by  reason  of  "the  careless,  negligent,  reckless,  and 
willful  management  of  the  premises  of  the  said  rail- 
road company,  and  of  the  said  freight  train  by  the 
said  railroad  company,  as  aforesaid." 

It  was  also  averred  that  the  company  had  failed  to 
comply  with  an  ordinance,  requiring  it  to  keep  a  flag- 
man at  the  street  crossing,  who  should  guard  said 
crossing  with  a  view  to  prevent  accidents  to  those 
passing  over  and  about  the  same,  and  wTho,  had  he 
been  there,  might,  by  the  exercise  of  reasonable  care, 
have  seen  the  deceased  as  he  approached  and  passed 
between  the  cars. 

It  is  not  alleged  that  appellee  had  any  actual  knowl- 
edge of  the  deceased  being  between  the  cars. 

The  averments  of  the  complaint  are  wliolly  insuf- 
ficient to  make  a  charge  of  "willful"  killing.  Louis- 
ville, etc. y  R.  W.  Co.  v.  Davis,  7  Ind.  A  pp.  222;  Gregory, 
Admr.y  v.  Cleveland,  etc.,  R.  R.  Co.,  112  Ind.  385. 

There  is  no  allegation  in  the  complaint  that  the  de- 
ceased was  upon  the  track  by  the  invitation  of  appel- 
lee, nor  are  the  facts  set  forth  above,  and  others  stated 
in  the  pleading,  sufficient  to  show  an  implied  invita- 
tion as  a  necessary  conclusion  of  law  or  fact.  The 
most  that  can  be  said  of  them  is  that  they  would  con- 
stitute some  evidence  from  which  a  jury  might  infer 
an  invitation. 

While  we  should  hesitate  to  hold  that  a  license  to 
the  public  to  pass  along  and  over  its  tracks  at  points 
remote  from  street  crossings  could  rightfully  be  con- 
strued into  a  permission  to  cross  them  when  occupied 
Vol.  15—32 
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by  trains;  still,  assuming  that  the  deceased  was  killed 
by  reason  of  appellee's  negligence,  and  was  upon  the 
track  as  a  licensee  at  this  time,  he  was  but  a  bare 
licensee,  not  there  to  transact  any  business  with  the 
appellee,  nor  in  ^any  manner  for  its  advantage  or 
profit. 

The  case  of  Cleveland,  etc.,  R.  W.  Co.  v.  Adair,  12  Ind. 
App.  569,  is  conclusive  against  appellant's  right  to 
recover.  Although  the  writer  did  not  concur  in  that 
view  of  the  law,  the  case  is  directly  in  point  and  de- 
cisive that,  "Under  these  circumstances,  the  ap- 
pellant owed  him  no  duty  to  protect  him  from  its  mere 
negligence. " 

This  case  differs  widely  from  Cleveland,  etc.,  R.  W. 
Co.  v.  Keely,  138  Ind.  600,  in  its  circumstances  and 
their  legal  effect. 

Judgment  affirmed. 

Filed  June  16,  1896. 


No.  2,015. 

Long  v.  Johnson. 

Appellate  Procedure.—  Harmless  Error.— Demurrer. — Where  the 
record  discloses  that  plaintiff  filed  a  demurrer  to  an  amended  para- 
graph of  answer,  it  is  sufficient,  although  the  word  "amended" 
was  omitted  from  the  demurrer. 

Pleading.  —  Cross  complaint  to  Set  Aside  Contract.  —  Corporate 
Stock. — Offer  to  Return. — A  cross-complaint  to  set  aside  the  con- 
tract sued  on,  for  fraud,  the  same  being  for  the  purchase  of  corpo- 
rate stock,  is  not  sufficient  unless  it  contains  an  offer  to  return  the 
stock ;  and  such  offer  cannot  be  avoided  merely  because  it  is  averred 
to  have  been  worthless  when  contracted  for,  but  is  not  alleged  to 
be  worthless  at  the  time  the  cross-complaint  was  filed. 

Same. — Answer. — Xo  Consideration. — Corporate  Stock. — Neither  is 
such  pleading  good  if  considered  as  an  answer  of  no  consideration. 
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it  not  appearing  that  the  stock  is  still  worthless,  although  averred 
to  have  been  worthless  when  purchased. 

Promissoky  Note. — Renewal. — Ratification. — Fraud. — The  "renewal 
of  a  note  fraudulently  procured,  will  amount  to  a  ratification  of  the 
original  contract,  if  the  facts  were  known  to  the  maker  at  the  time 
of  such  renewal 

Practice. — Overruling  Demurrer  to  Bad  Paragraph  of  Answer. — 
Harmless  Error. — The  fact  that  one  of  two  affirmative  paragraphs 
of  answer  is  sufficient,  admitting  the  same  evidence  as  the  other, 
does  not  render  the  overruling  of  a  demurrer  to  the  other  insuffi- 
cient paragraph  harmless,  where  a  general  verdict  is  rendered,  and 
it  does  not  appear  upon  which  paragraph  it  rests. 

From  the  Madison  Circuit  Court 

W.  A.  Kittinger  and  E.  D.  Beardon,  for  appellant. 

JET.  C.  Ryan,  for  appellee. 

Reinhard,  J. — Appellant  instituted  this  action 
against  appellee,  on  a  promissory  note  for  $500.00,  ex- 
ecuted by  the  appellee  to  the  Acme  Printing  Company. 

The  appellee  filed  an  answer,  which  was  afterwards 
amended,  the  amended  answer  being  in  two  para- 
graphs. There  was  a  demurrer  to  the  first  paragraph 
of  this  amended  answer,  which  was  overruled  and  an 
exception  taken.    This  ruling  is  assigned  as  error. 

It  is  not  material  whether,  in  the  demurrer  to  this 
pleading,  counsel  denominated  it  as  an  answer  or 
an  amended  answer.  The  record  shows  that  the  plain- 
tiff filed  a  demurrer  to  the  first  paragraph  of  the 
amended  answer.  The  omission  of  the  word 
"amended"  from  the  demurrer  does  not  render  it  de- 
fective. 

In  this  pleading,  the  appellee  admits  the  execution 
of  the  note,  and  avers  that  it  was  executed  in  renewal 
of  another  note  for  a  like  amount,  which  was  given 
in  consideration  of  twentv  shares  of  stock  in  the  Acme 
Printing  Company,  a  corporation.  It  is  averred  that 
the  appellant  and  others  were  the  owners  of  nearly 
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all  the  shares  of  stock  in  the  company,  and  had  full 
knowledge  and  control  of  the  business  of  the  corpora- 
tion ;  that  the  officers  thereof  falsely  and  fraudulently 
represented  to  the  appellee  that  the  property  of  said 
corporation,  consisting  exclusively  of  machinery  and 
stock,  was  worth  $10,000.00,  and  free  and  clear  of  all 
encumbrances;  and  that  they  knew  this  statement 
was  false,  for,  in  truth  and  in  fact,  there  were  at  that 
time  chattel  mortgages  on  the  property  amounting 
to  $7,000.00,  and  that  the  day  before  the  note  was 
given  in  renewal  said  company  executed  another 
mortgage  on  said  property  for  $1,150.00,  all  of  which 
was  kept  concealed  from  appellee;  that  one  Jajie 
Long,  the  wife  of  the  plaintiff,  held  a  mortgage  on 
said  property  when  the  original  note  was  given  for 
$5,820.00,  which  was  in  addition  to  other  notes  of 
said  company  for  $1,700.00;  that  said  company  was 
insolvent  when  said  original  note  was  executed,  and 
that  the  capital  stock  for  which  said  original  note 
was  given,  was,  at  the  time  of  the  sale  and  transfer  of 
same  to  this  defendant,  utterly  worthless  and  of  no 
value  whatever.  Wherefore,  there  was  no  considera- 
tion for  said  note. 

This  pleading  is  clearly  bad,  whether  it  be  regarded 
as  an  answer  of  no  consideration,  or  as  a  cross-com- 
plaint to  rescind  the  contract  for  fraud.  In  the  latter 
event,  the  pleading  is  fatally  defective,  because  it  does 
not  offer  to  return  the  stock.  Appellee  says  this  was 
not  necessary,  because  it  is  alleged  to  be  worthless. 
But  it  is  not  averred  that  the  stock  was  worthless 
when  the  pleading  was  filed.  The  averment  is  that 
the  capital  stock  of  said  Acme  Printing  Company,  for 
which  said  original  note  was  given  and  the  one  in  suit 
renewed,  "was,  at  the  time  of  the  sale  and  transfer  of 
same  to  this  defendant,  utterly  worthless  and  of  no 
value  whatever."     It  is  nowhere  averred  that  said 
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stock  is  still  worthless.  For  aught  that  appears  in 
this  pleading,  the  stock  may  be  worth  its  fpll  par 
value,  or  even  more,  or  may  have  been  so  when  the 
answer  was  filed.  It  is  not  sufficient  to  show  what 
the  value  of  the  stock  was  when  it  was  transferred.  If 
it  has  any  value  now,  the  appellee  cannot  keep  it  and 
refuse  to  pay  for  it  at  the  same  time.  We  know 
judicially  that  the  valuation  of  stock  in  corporations 
changes  from  time  to  time.  It  may  be  true,  that  the 
stock  was  of  no  value  whatever  when  it  was  trans- 
ferred to  appellee,  and  yet  it  may  have  increased  con- 
siderably in  value  since  that  time.  It  devolved  upon 
the  appellee,  in  his  answer,  to  exclude  every  hy- 
pothesis upon  wrhich  the  appellant  might  be  entitled 
to  recover  under  the  averments  of  the  complaint. 

For  a  similar  reason  the  pleading  must  be  held  bad 
as  an  answer.  It  is  not  sufficient  as  a  plea  of  no  con- 
sideration, because  it  does  not  appear  that  the  fact  of 
there  being  encumbrances  upon  the  corporate  prop- 
erty has  rendered  the  stock  valueless  to  the  appellee. 
There  is  an  averment  that  the  company  was  insol- 
vent when  the  original  note  was  executed,  but,  for  any- 
thing disclosed,  it  may  have  paid  all  its  debts  and  be 
as  rich  as  Croesus  now.  Nor  is  it  shown  that  the  ap- 
pellee did  not  have  knowledge  of  the  encumbrances 
or  debts  when  the  note  was  renewed.  The  renewal 
of  the  note  would  be  a  ratification  of  the  original  con- 
tract, even  if  the  same  was  fraudulent,  if  the  facts 
were  known  to  the  maker  at  the  time  of  such  renewal. 

For  the  same  reason  the  answer  is  bad  as  an  answer 
of  failure  of  consideration.  There  is  nothing  in  the 
pleading  to  show  that  the  appellee  has  been  injured  by 
the  insolvency  of  the  company,  or  the  worthlessness 
of  the  stock  when  he  received  it. 

But  the  appellee's  counsel  say,  "even  if  this  para- 
graph is  bad  and  the  demurrer  should  have  been  sus- 
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As  appellees'  demurrer  to  appellants'  complaint 
was  sustained,  the  natural  and  reasonable  inference 
is  that  appellants  excepted  to  the  ruling.  There  was 
no  ground  for  exception  by  appellees.  Appellants 
alone  could  properly  except  to  the  ruling.  The  record, 
however,  recites  that  the  only  exception  to  the  ruling 
was  taken  by  appellee,  at  whose  instance  and  in 
whose  behalf  it  was  made.  Jenkins  v.  Wilson,  140 
Ind.  544. 

Waiving  this  question,  and  assuming,  without  de- 
ciding, that  the  exception  to  the  ruling  of  the  court 
in  sustaining  appellees'  demurrer  to  appellants'  com- 
plaint, was  properly  taken  and  reserved  by  appellants 
at  the  time  the  ruling  was  made,  we  have  examined 
the  complaint  and  find  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Appellees  Lang  and  Frank,  on  the  29th  day  of 
March,  1894,  commenced  an  action  against  appellants, 
in  the  city  court  of  the  city  of  Elkhart,  for  the  recov- 
ery of  money,  and  also  proceedings  in  attachment. 
Section  965,  R.  S.  1894;  Section  953,  Horner's  R.  S. 
1896.  The  appellees  executed  an  undertaking  with 
said  appellee  John  H.  Broderick,  as  surety  thereon, 
payable  to  appellants,  to  the  effect  that  the  plaintiffs 
in  said  action  should  duly  prosecute  their  proceedings 
in  attachmentj  and  that  they  would  pay  all  damages 
which  might  be  sustained  by  the  defendants  therein 
if  the  attachment  proceedings  should  be  wrongful  and 
oppressive.  Section  929,  R.  S.  1894;  section  917, 
Horner.  Thereupon  an  order  of  attachment  was  is- 
sued, and  certain  goods  of  appellants  wrere  seized  and 
attached.  Sections  930,  965,  R.  S.  1894;  sections  918, 
953,  Horner.  Thereupon  appellants  executed  a  bond 
for  the  restitution  of  said  goods  and  the  attachment 
was  discharged  and  restitution  made  to  them  of  the 
goods  so  taken  on  writ  of  attachment    Sections  940, 


MAY  TERM,  1896— Vol.  15.  505 

Bick  et  al.  v.  Lang  et  al. 

957,  R.  S.  1894;  sections  928,  945,  Horner.  After- 
wards appellees  recovered  personal  judgment  in  the 
attachment  proceedings. 

This  action  was  instituted  by  appellants,  against 
appellees,  on  the  bond  in  the  attachment  proceedings, 
to  recover  damages  growing  out  of  their  failure  to 
prosecute  their  proceedings  in  attachment.  The  facts 
hereinbefore  recited  are  alleged  in  substance  in  the 
complaint  The  gist  of  the  action  is  that  appellees 
"did  not  recover  judgment  in  attachment  proceed- 
ings." Section  940,  supra,  expressly  provides  that 
when  the  bond  for  restitution  is  given,  "the  attach- 
ment shall  be  discharged."  When  the  attachment 
was  discharged  and  restitution  of  the  property  wras 
made  to  appellants,  there  was  no  issue  thereafter  in 
attachment  to  be  determined.  Section  957,  supra; 
Gass  v.  Williams,  46  Ind.  253;  Dunn  v.  Crocker,  22 
Ind.  324. 

When  the  bond  for  restitution  was  filed  the  prop- 
erty was  released  from  the  lien  of  the  attachment. 
The  court  could  not  thereafter  render  a  judgment  in 
the  attachment  proceedings.  The  appellants  by  that 
undertaking  agreed  "to  perform  the  judgment  of  the 
court."  In  other  words,  they  thereby  bound  them- 
selves to  pay  the  personal  judgment  thereafter  ren- 
dered in  the  action.  Appellants  cannot  maintain  an 
action  for  damages  upon  the  attachment  bond  for  not 
prosecuting  the  attachment  to  effect,  when  the  com- 
plaint shows  upon  its  face  that  they  caused  the  at- 
tachment to  be  dissolved  by  filing  their  bond  for  the 
restitution  of  their  property.  If  the  attachment  pro- 
ceedings were  wrongful  and  oppressive,  and  appel- 
lants desired  the  possession  of  the  attached  goods, 
pending  the  action,  they  should  have  executed  a  de- 
livery bond,  under  section  936,  R.  S.  1894  (section  924, 
R.  S.  1881).    The  execution  of  the  undertaking,  under 
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section  940,  supra,  for  the  restitution  of  the  goods,  was 
in  legal  effect  a  waiver  of  the  right  to  assert  that  the 
attachment  proceedings  were  wrongful  and  oppres- 
sive. The  only  issue  thereafter  to  be  determined  was 
whether  appellees  were  entitled  to  recover  personal 
judgment  in  that  action. 
Judgment  affirmed. 

Filed  June  16,  1896. 


No.  1,843. 

National  Life,  Maturity  Insurance  Company 

v.  Whitacre. 

Practice, — Instructions  to  Jury  Rendered  Immaterial  by  Answers  to 
Interrogatories. — Insurance. — A  refusal  to  give  an  instruction  con- 
cerning false  answers  and  representations  made  by  the  assured  in 
her  application  for  insurance,  is  rendered  harmless  by  a  finding  of 
the  jury,  in  answer  to  interrogatories,  that  none  of  the  answers  or 
representations  made  by  the  assured  were  false. 

iNSURANpE.— Proof  of  Death. — Waiver  Of. — Where  proofs  of  death 
are*  received  by  the  insurer,  and  no  objections  are  made  to  the 
same  at  the  time,  but  liability  denied  upon  other  grounds,  such 
action  will  constitute  a  waiver  of  the  requirement  for  strict  proof. 

From  the  Henry  Circuit  Court. 

C.  E.  Shiveley,  for  appellant. 

T.  Jessup,  J.  Brown  and  W.  Brown,  for  appellee. 

Eeinhard,  J. — The  appellee  brought  this  action 
against  the  appellant,  in  the  Wayne  Circuit  Court,  on 
a  policy  of  insurance  on  the  life  of  his  wife.  The  de- 
fendant answered  the  general  denial  and  certain 
breaches  of  warranties  as  to  the  truth  of  statements 
made'in  the  application  of  the  insured,  and  in  the  ex- 
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amining  physician's  statement.  A  reply  in  denial 
closed  the  issues. 

Appellant  complains  of  the  ruling  of  the  court  in 
refusing  to  give  certain  instructions  requested  by  the 
appellant. 

One  of  the  instructions  asked  and  refused  is  as 
follows : 

"If  you  believe  that  Mrs.  Whitacre  represented  to 
the  defendant  company,  in  her  application  for  insur- 
ance, that  she  was  in  sound  health  at  the  time  of 
making  her  application  for  insurance,  or  if  you  be- 
lieve that  she  represented  to  the  examining  physician 
that  her  health  was  good  and  that  she  had  no  disease, 
and  if  you  further  believe  that  at  said  time  she  had 
had  chronic  sore  throat,  or  any  other  of  the  diseases 
inquired  about,  then  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant." 

In  the  jury's  answers  to  interrogatories,  they  found 
that  at  the  time  of  the  application  of  the  insured  for 
the  policy  in  suit,  she  was  in  good  health;  that  she 
had  not  had  inflammation  of  the  lungs  or  sore 
throat;  was  not  subject  to  shortness  of  breath,  etc. 
Hence,  if  the  instruction  was  proper,  the  refusal  to 
give  it  was  rendered  harmless  by  the  jury's  answers 
to  interrogatories.  HuJ>er  v.  Beck,  6  Ind.  App.  484, 
485;  Dickey  v.  Shirk,  128  Ind.  278,  287;  Keller  v. 
Reynolds,  12  Ind.  App.  383. 

Other  instructions  upon  the  subject  of  warranties 
and  representations,  alleged  to  have  been  made  by 
the  insured,  and  which  were  alleged  to  be  false,  were 
likewise  rendered  immaterial  by  the  jury's  answers 
to  interrogatories.  The  jury  found,  in  substance,  that 
none  of  the  answers  made  by  the  insured  in  her  ap- 
plication, or  to  the  medical  examiner,  in  relation  to 
her  health  and  that  of  her  father,  were  false. 

The  same  may  be  said  of  the  instructions  concern- 
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ing  the  materiality  of  the  answers  of  the  insured  in 
her  application.  If  false  answers  wrere  not  in  fact 
made,  their  materiality  cannot  become  important, 
and  it  makes  no  difference  whether  such  answers  were 
mere  representations  or  warranties. 

It  is  insisted  that  error  was  committed  by  the  court 
in  admitting  in  evidence  a  book  of  receipts,  purport- 
ing to  show  the  various  credits  for  payments  of  pre- 
miums by  the  insured  to  the  appellant. 

There  was  sufficient  evidence  that  Edward  B.  Wat- 
son, J.  W.  Dill,  and  J.  S.  Robertson,  who  seem  to 
have  receipted  the  various  amounts  from  time  to  time, 
were  agents  for  the  company.  No  complaint  seems 
ever  to  have  been  made  by  the  company  that  the  pre- 
miums on  this  policy,  or  any  of  them,  were  unpaid. 
There  was  no  claim  that  the  policy  had  ever  been 
forfeited,  by  reason  of  failure  to  pay  a  single  premium. 
If  the  appellant  did  not  receive  these  premiums,  it  is 
strange  that  some  complaint  was  not  made  of  the  fact 
before  the  death  of  the  insured.  The  pass-book  has 
all  the  indicia  of  emanating  from  appellant's  office. 
A  letter  from  appellant  to  appellee,  introduced  in  evi- 
dence, tacitly  admits  the  receipt  of  these  payments, 
by  directing  future  payments  to  be  made  to  the  home 
office.  Under  these  circumstances,  it  comes  with  ill 
grace  from  the  appellant  to  question  the  genuineness 
of  .these  receipts,  or  to  claim  that  the  persons  who 
received  the  premiums  were  not  the  authorized  agents 
of  the  company. 

The  appellant  offered  to  prove,  by  a  physician  who 
treated  her  in  her  last  illness,  that  the  insured  died 
of  consumption.  The  exclusion  of  the  proposed  testi- 
mony, it  is  insisted,  was  error.  As  it  was  found  by  the 
jury  that  the  deceased  died  of  "hasty  consumption," 
we  do  not  see  how  the  appellant  could  have  been 
harmed  by  the  ruling. 
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The  court,  over  appellant's  objection  and  excep- 
tion, permitted  the  appellee  to  introduce  in  evidence, 
in  rebuttal,  a  photograph  of  Mrs.  Alice  Whitacre,  the 
deceased,  which  was  shown  to  have  been  taken  about 
a  year  before  she  died. 

It  was  insisted  that  this  evidence  was  competent, 
as  it  tended  to  rebut  the  testimony  of*  certain  wit- 
nesses who  stated  that  about  two  years  before  she  died 
they  saw  the  deceased  going  about  the  streets  of  Rich- 
mond, and  that  she  was  then  poor  and  emaciated,  and 
appeared  diseased  and  unhealthly. 

We  very  much  doubt  whether  this  photograph  was 
competent  as  evidence,  tending  to  prove  the  appear- 
ance of  the  insured.  Brown  v.  Metropolitan  Life  Ins. 
Co.  (Mich.),  32  N.  W.  Rep.  610. 

It  is  difficult  to  conceive,  however,  how  its  intro- 
duction could  have  harmed  the  appellant.  It  is  not 
shown  in  what  respect  it  was  used  to  influence  the 
jury  to  the  appellant's  prejudice. 

The  appellant  further  insists  that  there  was  no 
proof  of  death  made,  and  that,  therefore,  its  motion 
to  direct  a  verdict  for  the  appellant  should  have  been 
sustained.  In  the  assumption  that  the  proof  referred 
to  was  not  made,  we  think  counsel  are  in  error.  The 
appellant's  inspector  and  claim  adjuster,  Kerlin, 
while  on  the  stand,  was  asked  if  the  company  received 
notice  of  death,  to  which  he  answered  in  the  affirma- 
tive. He  also  testified  that  he  began  an  investigation 
of  the  claim  "when  the  proofs  of  death  were  turned 
over  to  "  him,  "the  proofs  as  sent  in  by  Mr.  Whitacre." 

It  did  not  appear  that  any  objection  was  made  to 
the  sufficiency  of  the  proofs  of  death  by  the  company 
upon  receiving  the  same.  They  proceeded  to  "investi- 
gate" the  loss,  and  denied  their  liability  upon  other 
grounds.    There  was,  therefore,  a  waiver  of  the  re- 
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quirement  for  strict  proof.    Continental  Ins.   Co.  v. 
Chew,  11  Ind.  App.  330. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

Filed  April  28, 1896 ;  petition  for  rehearing  overruled  June  16, 1896. 


No.  1,911. 

Simons,  Administrator,  v.  Beaver. 

Trial. — Conflict  Between  General  and  Special  Verdict. — Special 
answers  control  the  general  verdict  only  when  the  antagonism  be- 
tween them  is  so  great  that  it  cannot  be  removed  by  any  evidence 
admissible  under  the  issues. 

Decedent's  Estate. — Claims  Against. — Defenses. — Under  section 
2324,  R.  S.  1881  (section  2479,  R.  S.  1894),  providing  that  when  a 
claim  against  an  estate  is  transferred  for  trial,  the  executor  or  ad- 
ministrator need  not  plead  any  matter  by  way  of  answer,  except  a 
set-off  or  counterclaim,  the  defense  of  full  or  partial  payment  is 
available  without  special  plea. 

From  the  Allen  Circuit  Court. 
Vesey  &  Heaton,  for  appellant. 
Randall  &  Doughman,  for  appellee. 

Gavin,  C.  J. — Appellee  filed  a  claim  against  the 
estate  represented  by  appellant,  for  money  collected 
by  the  decedent  upon  a  note  of  appellee's  in  his  hands 
for  collection. 

Upon  a  trial,  the  jury  returned  a  general  verdict  for 
appellee  for  $138.46,  and  also  made  answers  to  inter- 
rogatories as  follows: 

"1.  When  did  Oscar  A.  Simons  receive  from  A.  C. 
Beaver  the  note  mentioned  in  the  complaint? 

"Answer.     Prior  to  September  10,  1883. 

"2.     When  did  he,  Simons,  collect  said  note? 
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"Ans.     About  January  7,  1884. 

"3.  How  much  did  said  Simons  receive  upon  said 
note? 

"Ans.     $138.46. 

"4.     What  person  paid  said  note  to  said  Simons? 

"Ans.     Jacoby  &  Wiegand." 

The  court  rendered  judgment  upon  the  verdict,  but 
added  to  the  amount  of  the  general  verdict  interest 
from  the  date  of  filing  the  claim,  making  the  judg- 
ment $185.46. 

While  the  evidence  is,  to  a  considerable  extent, 
vague  and  unsatisfactory,  the  circumstances  were 
such  as  probably  to  preclude  the  presenting  of  more 
definite  proof.  Under  the  rule  governing  the  Appel- 
late tribunal,  we  do  not  feel  justified  in  setting  the 
verdict  aside.  We  are,  however,  of  the  opinion  that 
the  learned  trial  judge  was  in  error  in  rendering  judg- 
ment upon  the  special  answers  to  interrogatories,  for 
a  sum  in  excess  of  that  stated  in  the  general  verdict. 

In  considering  a  right  to  judgment  upon  the  an- 
swers to  interrogatories,  as  against  the  general  ver- 
dict, the  court  can  consider,  not  the  evidence  which 
actually  was  introduced,  but  that  which  might 
have  been.  The  special  answers  control  the  general 
verdict  only  when  the  antagonism  is  so  great  that  it 
could  not  be  removed  bv  anv  evidence  admissible  un- 
der  the  issue.  2  Elliott  Gen.  Pract.,  section  922; 
Pottlitzer  v.  Wesson,  8  Ind.  App.  472;  Goffv.  Han- 
kins,  11  Ind.  App.  456;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Smock,  133  Ind.  411. 

If  the  general  verdict  and  special  answers  can  both 
stand  upon  any  reasonable  hypothesis,  having  regard, 
not  to  the  proof  actually  made,  but  to  that  possible 
under  the  issue,  the  general  verdict  must  be  upheld. 

In  this  case  the  plea  of  payment  was  in  by  the 
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statute,  without  special  plea.  R.  S.  1894,  section 
2479. 

Under  the  issues  thus  formed,  the  defense  of  either 
full  or  partial  payment  was  available.  Ballard  v. 
Turnery  58  Ind.  127;  State,  ex  rel.,  v.  Roclie,  Admr.,  94 
Ind.  372. 

As  to  payment,  the  special  answers  of  the  jury  in- 
dicate nothing.  Each  of  the  answers  may  be  strictly 
true,  and  the  claim  have  been  reduced  by  partial  pay- 
ment to  the  amount  found  by  the  general  verdict. 
Thus  we  think  it  clear  that  there  is  no  irreconcilable 
conflict  between  the  general  verdict  and  the  answers 
to  interrogatories. 

It  must  be  borne  in  mind  that  while  the  general  ver- 
dict finds  in  favor  of  appellee  for  $138.46,  as  to  any 
further  sum  by  him  claimed  to  be  due,  the  general 
verdict  is  by  implication  in  favor  of  appellant. 

Judgment  reversed,  with  instruction  to  sustain  ap- 
pellant's motion  to  modify  the  judgment. 

Filed  April  3,  1896;  petition  for  rehearing  overruled  June  16, 
1896. 


No.  1,778. 

Zimmerman  v.  Druecker. 

Sale. — Implied  Warranty. — One  who  sells  a  chattel  with  knowledge 
that  it  is  to  be  used  for  a  particular  purpose,  impliedly  warrants  the 
article  to  be  reasonably  fit  for  that  purpose. 

Sams. — Implied  Warranty. — Breach. — Counterclaim. — On  the  breach 
of  an  implied  warranty  that  a  chattel  is  reasonably  suitable  for  the 
purpose  for  which  it  is  purchased,  the  buyer  need  not  rescind  the 
contract  and  return  the  property,  but  may,  when  sued  for  the  pur- 
chase-price, set  up  his  damages  in  a  counterclaim. 

From  the  Elkhart  Circuit  Court 


MAY   TERM,  1896— Vol.  15.  513 

Zimmerman  v.  Druecker. 

Chamberlain  &  Turner,  for  appellant. 
Osborn  &  Zook,  for  appellee. 

Reinhard,  J. — Appellee  brought  this  action  in  the 
court  below,  to  recover  of  the  appellant  for  an  alleged 
balance  due  for  cement  sold  and  delivered  by  appellee 
to  appellant.  The  appellant  filed  a  counterclaim,  set- 
ting up  an  implied  warranty  of  the  cement.  A  de- 
murrer was  sustained  to  this  pleading,  and  this  ruling 
is  the  first  error  assigned. 

It  is  alleged,  in  this  pleading,  that  the  cement  de- 
scribed in  the  complaint  is  the  kind  usually  sold  by 
the  appellee  to  construct  cement-paved  sidewalks, 
and  that  it  was  purchased  by  the  appellant  for  the 
purpose  of  constructing  and  building  cement-paved 
sidewalks  in  the  city  of  Elkhart;  that  two  hundred 
and  forty  barrels  of  it  was  purchased  of  appellee,  by 
the  appellant,  for  the  particular  purpose  of  building 
certain  cement  sidewalks  in  said  city,  and  that  appel- 
lee, at  the  time,  well  knew  the  use  to  which  appellant 
intended  to  put  it;  that  appellant  was  skilled  in  the 
use  of  cement  in  the  construction  of  said  walks,  and 
that  the  cement  so  purchased  was  used  in  a  proper 
and  skillful  manner,  but  that  the  same  was  worth- 
less, and  of  no  use,  and  that  it  crumbled  after  it  had 
been  put  down,  and  would  not  cement  together,  by 
reason  of  which  appellant  wras  compelled  to  purchase 
other  cement  to  replace  such  walks,  at  an  expense  of 
$1,000.00,  in  which  amount  he  claims  damages. 

We  are  unable  to  understand  the  theory  upon 
which  this  pleading  was  held  bad. 

We  think  the  counterclaim  fairly  brings  the  case 
within  the  rule  that  where  a  chattel  is  to  be  furnished 
by  the  seller  to  the  order  of  the  purchaser,  which  is 
to  be  used  for  a  certain  purpose,  and  the  seller  knows 
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when  be  accepts  the  order  for  such  chattel  that  it  is 
intended  for  such  special  purpose,  he  impliedly  war- 
rants the  article  to  be  reasonably  fit  for  the  purpose 
for  which  it  is  to  be  used,  or  for  which  it  is  intended 
by  the  buyer,  and  in  case  of  a  breach  of  such  implied 
warranty,  the  purchaser  need  not  return  the  property 
and  rescind  the  contract,  but  he  may,  when  sued  upon 
such  contract,  set  up  his  damages  in  a  counterclaim. 
Bushman  v.  Taylor,  2  Ind.  App.  12;  Merchants,  etc.,  Sav. 
Bank  v.  Fraze,  9  Ind.  App.  161,  and  authorities  there 
cited. 

The  appellee  has  not  favored  us  with  a  brief,  al- 
though ample  time  has  been  given  for  preparing  one. 
We  think  the  court  erred  in  sustaining  the  demurrer 
to  this  pleading. 

The  only  possible  omission  from  which  it  might  be 
said  that  the  counterclaim  was  insufficient,  is  an  ex- 
press averment  of  appellant's  want  of  knowledge  of 
the  worthlessness  of  the  cement  when  he  purchased 
it,  but  we  think  the  character  of  the  transaction  de- 
scribed is  such  as  to  fairly  raise  that  inference. 

The  same  reasoning  applies  to  the  second  para- 
graph of  the  answer,  to  which  a  demurrer  was  sus- 
tained, and  which  ruling  is  assigned  as  error.  This 
answer  is  pleaded  as  a  plea  of  failure  of  considera- 
tion. It  sets  up  an  express  warranty  and  a  breach 
thereof,  that  the  cement  wTas  to  be  a  good  article,  suit- 
able for  the  purpose  for  which  it  was  sold,  but  that  it 
was  wholly  worthless  and  unfit  for  use.  This  was  a 
good  defense. 

For  a  similar  reason  the  court  also  erred  in  sustain- 
ing the  demurrer  to  the  cross-complaint,  setting  up  a 
breach  of  an  express  warranty  and  claiming  damagea 

Other  errors  assigned  need  not  now  be  considered. 

Judgment  reversed. 

Filed  June  17,  1896. 
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No.  1,797. 

Masterson,  Administrator,  Etc.,  v.  Cauble  et  al. 

Decedent's  Estates.— Claims  Against— Order  of  Payment. — When 
Administrator  Liable  for  Payment  Out  of  Order  Provided  by 
Statute. — Statute  Construed. — If  an  estate  is  solvent,  and  all  the 
debts  are  paid,  or  there  is  ample  assets  to  pay  all  of  the  debts,  the 
administrator  is  not  guilty  of  a  breach  of  his  trust  simply  because 
he  does  not  pay  such  debts  in  the  order  designated  by  section  2378, 
R.  &  1881  (section  2541,  R  S.  1894). 

Erom  the  Washington  Circuit  Court. 

Alspaugh  &  Lazuler,  and  Elliott  &  Elliott,  for  ap- 
pellant. 

Mitchell  &  Mitchell,  for  appellees. 

Ross,  J. — The  appellant,  James  H.  Masterson,  as  an 
administrator  de  bonis  non  of  the  estate  of  Henry  Rob- 
ertson, deceased,  brought  this  action  upon  the  bond 
of  appellee,  Peter  C.  Cauble,  who  had  been  appointed 
and  had  qualified  and  acted  as  administrator  of  said 
estate. 

The  appellees  demurred  to  the  complaint,  the  de- 
murrer was  sustained,  and  the  appellant  refusing  to 
amend,  judgment  was  rendered  in  favor  of  the  ap- 
pellees. 

The  complaint,  omitting  the  caption,  reads  as 
follows: 

"The  plaintiff  in  the  above  entitled  cause  alleges 
that  the  defendant,  Peter  C.  Cauble,  was,  on  the  14th 
day  of  December,  1891,  duly  appointed  by  the  circuit 
court  within  and  for  said  county,  administrator  of  the 
estate  of  Henry  Robertson,  who  died  intestate  at 
said  county,  on  the  8th  day  of  December,  1891;  that 
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on  said  day,  viz:  the  14th  day  of  December,  1891, 
the  said  Peter  C.  Cauble  gave  bond,  as  such 
administrator,  for  the  faithful  performance  of 
his  duties  as  such  administrator,  in  the  penal 
sum  of  $10,000.00,  with  the  said  defendant,  William 

B.  Cauble  and  Samuel  M.  Cauble  as  securities  on  said 
bond,  which  bond  was  in  all  things  approved  by  the 
said  court,  and  the  said  Peter  C.  Cauble  was  duly 
sworn  and  qualified  as  such  administrator,  and  then 
and1  there  assumed  and  took  upon  himself  the  duties 
of  administrator  of  said  estate,  a  copy  of  said 
bond  is  filed  herewith  marked  'A,'  and  made  a  part 
of  this  complaint;  that  during  the  time  the  said  Peter 

C.  Cauble  was  acting  as  administrator  of  said  estate, 
there  came  into  his  hands  and  custody,  as  such 
administrator,  to  be  administered  of  the  moneys, 
goods,  chattels,  and  personalty  belonging  to  the 
estate  of  said  decedent,  the  sum  of  about  five 
thousand  ($5,000.00);  that  the  costs  of  administra- 
tion, expenses  of  last  sickness,  and  funeral  ex- 
penses of  the  deceased,  and  the  taxes  due  and 
assessed  against  the  property  of  the  deceased  at 
the  time  of  his  death,  together  with  the  claim  of 
bis  widow,  Martha  A.  Robertson,  for  her  statutory 
allowance  of  $500.00,  amounting  in  tfie  aggregate 
to  $1,040.00,  have  been  allowed  and  paid  by  said 
administrator;  that  the  foregoing  items  embraced 
all  the  preferred  claims  against  said  estate,  ex- 
cepting one  note  for  $3,000.00,  executed  by  said  de- 
cedent to  Mary  J.  Bowman,  on  the  17th  day  of  Sep- 
tember, 1888,  and  secured  by  a  mortgage  on  the  real 
estate  of  said  deceased,  in  which  mortgage  the  wife 
of  said  deceased  joined;  that  said  note  is  due  and  un- 
paid, and  was  due  at  the  death  of  the  said  Henry 
Robertson;  that  said  note  was  filed  against  said  estate 
and  admitted  by  the  defendant  Peter  C.  Cauble,  as  ad- 
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ministrator,  on  the  27th  day  of  May,  1893,  in  the  sum 
of  $3,130.20;  that  there  were  other  claims  arid  pre- 
tended claims  against  said  estate,  none  of  which  were 
secured  by  mortgage  on  the  real  or  personal  property 
belonging  to  said  deceased,  or  in  any  way  preferred, 
amounting  in  the  aggregate  to  about  the  sum  of 
$3,500.00;  that  said  Peter  C.  Cauble,  in  disregard  of 
his  duties  as  such  administrator,  committed  the  fol- 
lowing breaches  of  said  bond,  while  acting  in  his 
capacity  as  such  administrator,  namely: 

"1st  He  misappropriated  and  misapplied  the 
funds  in  his  hands  belonging  to  said  estate,  to  the 
amount  of  three  thousand  five  hundred  dollars 
($3,500.00),  by  paying  the  same  out  on  claims  and  pre- 
tended claims  against  said  estate,  which  were  not  pre- 
ferred claims,  and  which  belonged  to-  the  class 
denominated  by  the  statutes  as  'general  debts,' 
thereby  exhausting  the  funds  of  said  estate  in  his 
hands  and  leaving  unpaid,  and  refusing  to  pay,  the 
said  claim  of  the  said  Mary  J.  Bowman,  which  was 
and  is  secured  by  a  mortgage  on  the  real  estate  of  the 
said  deceased,  in  which  mortgage  the  said  Martha  A. 
Robertson  joined  her  said  husband,  unpaid  and  un- 
satisfied wrhen  he  had  money  in  his  hands  applicable 
to  that  purpose  more  than  sufficient  to  pay  the  same, 
and  the  said  estate  was  then  and  there  clearly  solv- 
ent; that  there  is  now  due  and  unpaid  on  the  said  claim 
to  the  said  Mary  J.  Bowman  the  sum  of  $3,130.00. 

"2d.  The  said  Peter  C.  Cauble  failed  and  refused 
to  pay  the  said  claim  of  the  said  Mary  J.  Bowman, 
which  claim  was,  and  is,  a  lien  on  the  real  estate  of 
the  deceased,  and  a  lien  on  the  interest  of  the  widow 
of  the  deceased  therein,  but  applied  the  moneys  in  his 
hands  belonging  to  said  estate  to  the  payment  of  the 
'general  debts'  owing  by  said  estate,  many  of  which 
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never  were  filed  as  claims  against  said  estate,  in  viola- 
tion of  his  duties  as  such  administrator,  thus  keeping 
the  said  Mary  J.  Bowman  out  of  her  money,  and  jeop- 
ardizing the  interest  of  the  said  Martha  A.  Robertson, 
widow  as  aforesaid,  in  said  real  estate,  when  the  said 
estate  was  clearly  solvent. 

"3d.  The  said  defendant,  Peter  C.  Cauble,  while 
acting  as  such  administrator,  misapplied  and  misap- 
propriated the  moneys  belonging  to  said  estate,  by 
paying  the  same  out  to  persons  on  pretended  claims 
against  said  estate,  which  had  not  been  filed  nor 
allowed  against  said  estate,  which  alleged  payments 
amounted  to  the  sum  of  $3,000.00. 

"That  after  the  commission  of  the  breaches  of  duty, 
above  set  out,  the  said  Peter  C.  Cauble,  administrator 
as  aforesaid,  applied  to  this  court  for  an  order  to  sell 
the  lands  of  said  decedent,  so  mortgaged  as  aforesaid 
to  said  Mary  J.  Bowman  to  pay  debts,  and  obtained 
the  same,  and  has  since  offered  the  said  lands  for  sale 
twice,  and  has  obtained  no  bids  therefor;  and,  after- 
wards, the  said  Peter  C.  Cauble  resigned  his  trust, 
whereupon  one  John  Stratton  was  appointed  to  suc- 
ceed the  said  Cauble,  and  the  said  Stratton  resigned, 
and  this  plaintiff  was  appointed  to  succeed  the  said 
Stratton,  and  he  now  brings  this  action,  and  prays 
judgment  against  the  defendants  on  the  bond  afore- 
said for  the  money  so  misappropriated  and  misapplied 
by  the  said  Peter  C.  Cauble,  to-wit:  $3,000.00,  together 
with  ten  per  centum  thereon  as  damages,  and  costs  of 
this  action,  and  for  all  other  proper  relief." 

As  an  exhibit  to  the  complaint,  a  copy  of  the  bond 
sued  on  was  filed. 

It  will  be  observed  that  the  complaint  does  not 
charge  the  appellee,  Peter  C.  Cauble,  with  having 
converted  the  assets  in  his  hands  to  his  own  use,  or 
with  failing  to  account  therefor,  neither  does  it  charge 
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fraud,  or  any  intent  to  defraud;  but  the  charges  are 
that,  in  the  payment  of  the  debts  of  the  estate,  he 
failed  to  pay  them  in  the  order  designated  by  the 
statute,  and,  as  appellant  claims,  left  unpaid  the 
claim  of  Mary  J.  Bowman,  which  was  a  preferred 
claim. 

Upon  the  facts  stated,  although  it  is  not  charged 
that  the  estate  was  injured,  appellant  contends  that 
the  appellee,  Peter  C.  Cauble,  did  not  faithfully  dis- 
charge his  duties  as  administrator,  hence  is  liable 
on  his  bond  under  section  2385,  E.  S.  1881  (section 
2541,  R.  S.  1894). 

The  decedent's  act,  section  2378,  R.  S.  1881  (section 
2534,  R.  S.  1894),  designates  the  order  in  which  claims 
against  estates  shall  be  paid,  giving  them  preference 
in  the  order  named,  to-wit : 

First.     The  expenses  of  administration. 

Second.     The  funeral  expenses. 

Third.     The  expenses  of  last  sickness. 

Fourth.  Taxes  accrued  upon  the  real  and  personal 
estate  of  deceased  at  his  death,  and  taxes  assessed 
upon  the  personal  estate  during  the  administration  of 
the  estate. 

Fifth.  Debts  secured  by  liens  upon  the  personal 
and  real  estate  of  the  decedent. 

Sixth.  A  sum  not  exceeding  $50.00,  for  wages  due 
any  employe  for  work  and  labor  performed  for  dece- 
dent within  two  months  of  his  death. 

Seventh.     General  debts. 

Eighth.     Legacies. 

And  section  2385,  supra,  provides  that  the  adminis- 
trator shall,  if  the  estate  is  solvent,  pay  off  the  claims 
allowed  as  fast  as  money  belonging  to  the  estate 
comes  into  his  hands,  giving  preference  as  provided 
in  section  2378,  supra.  It  also  provides  that  "If  any 
executor  or  administrator  fail  or  refuse  to  pay  any 
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claim  when  he  has  moneys  in  his  hands  applicable  to 
that  purpose,  he  shall  be  chargeable  with  the  interest 
on  such  claim  for  such  time  as  payment  thereof  shall 
have  been  wrongfully  delayed,  and  shall  also  be  liable 
in  a  suit  on  his  bond,  for  the  amount  of  the  claim  and 
ten  per  cent,  damages  thereon. " 

If  an  estate  is  solvent,  and  all  the  debts  are  paid,  or 
there  is  ample  to  pay  all,  the  administrator  is  not 
guilty  of  a  breach  of  his  trust,  simply  because  he  does 
not  pay  such  debts  in  the  order  designated  by  the 
statute.  It  is  only  when  some  debt  remains  unpaid, 
which  has  a  preference  over  one  paid,  that  the  ques- 
tion of  the  order  of  payment  arises.  The  purpose  of 
the  statute  is  to  secure  the  "payment  of  the  debts  in 
the  order  named,  those  of  the  latter  classes  having  no 
right  to  demand  payment  until  those  of  the  preceding 
classes  have  been  paid.  The  preference  given  to  debts 
secured  by  liens,  as  enumerated  in  the  fifth  class,  was 
not  to  afford  them  greater  security,  but  for  the  pur- 
pose of  preserving  the  estate  for  the  benefit  of  the 
heirs  and  the  creditors  enumerated  under  the  suc- 
ceeding classes.  Until  some  claim,  by  reason  of  the 
misapplication  of  the  funds  of  the  estate  by  the  ad- 
ministrator cannot  be  paid,  no  injury  has  resulted  to 
the  estate. 

True,  the  debts  secured  by  liens  are  not  confined  to 
collection  out  of  the  property  against  which  the  lien 
exists,  but  stand  on  an  equality  with  the  other  gen- 
eral debts  of  the  estate,  and  share  with  them  in  that 
part  of  the  estate  left  after  the  payment  of  the  preced- 
ing classes. 

That  an  administrator  has  no  right  to  pay  claims, 
except  in  the  order  designated  by  the  statute,  requires 
no  adjudication,  for  that  is  the  express  declaration  of 
the  statute,  and  any  deviation  therefrom,  resulting  in 
injury  to  the  estate,  or  those  holding  just   claims 
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against  it,  must  be  at  his  peril.  The  order  of  priority 
having  been  fixed  by  statute,  it  cannot  be  changed, 
even  by  the  court.  We  cannot  concur  in  the  views  of 
counsel  for  appellant,  that  an  administrator  is  liable 
on  his  bond  for  a  failure  to  pay  the  debts  of  the  estate 
in  the  order  specified  by  the  statute,  although  such 
failure  harms  neither  the  estate  nor  the  creditors.  On 
the  contrary,  we  think  the  purpose  of  the  statute  is 
to  punish  the  administrator  and  reimburse  the  estate, 
if,  on  account  of  his  maladministration,  a  debt  which 
it  was  his  duty  to  pay,  and  he  had  the  funds  with 
which  to  pay,  had  been  lost. 

To  say  that  an  administrator  cannot  pay  a  claim  of 
the  third  class  until  those  of  the  first  and  second  have 
been  paid,  although  he  has  ample  funds  to  pay,  not 
only  all  enumerated  in  those  classes,  but  also  those  in 
the  succeeding  classes,  and  that  if  he  did  so,  notwith- 
standing no  injury  resulted,  he  would  be  liable  under 
section  2385,  supra,  would,  we  think,  be  giving  a  mean- 
ing to  that  statute  not  intended  by  the  Legislature. 

Of  the  many  authorities  cited  by  counsel,  both  for  ap- 
pellant and  appellee,  we  have  found  none  decisive  of 
the  question  before  us.  We  are  thoroughly  impressed 
with  the  idea  that  the  intention  of  the  law-making 
power  wras  to  create  a  liability  only  for  a  wrong  result- 
ing in  injury. 

In  the  complaint  under  consideration,  no  facts  are 
alleged  to  show,  either  that  a  creditor  of  one  class  has 
lost  his  debt  by  reason  of  a  preference  given  by  the 
administrator  in  the  payment  of  a  debt  of  another 
class,  or  that  the  estate  has  in  any  way  been  made 
to  suffer  by  his  acts.  Unless  some  injury  resulted 
from  his  acts,  the  law  does  not  contemplate  that  he  be 
mulct  in  damages. 

Judgment  affirmed. 

Filed  October  8,  1895. 
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On  Petition  for  a  Rehearing. 

Ross,  J. — The  appellant  petitions  for  a  rehearing, 
insisting  that  the  construction  placed  upon  section 
2385,  supra,  is  erroneous. 

The  material  question  presented  on  this  appeal  is 
whether  or  not,  under  the  provisions  of  said  section, 
the  administrator  of  an  estate  should  be  mulcted  in 
damages,  if  he  pays  the  claims  in  the  inverse  order 
of  that  designated  by  the  statute,  when  neither  a  cred- 
itor nor  the  estate  he  is  administering  is  injured 
thereby.  It  was  insisted,  in  the  briefs  of  counsel  for 
the  appellants,  on  the  original  hearing,  and  is  reiter- 
ated by  them  now,  that  the  question  of  injury  does  not 
properly  enter  into  the  consideration  of  the  question 
presented;  that  the  statute  is  mandatory,  requiring 
an  administrator  to  pay  the  claims  against  the  estate 
in  the  order  designated  by  the  statute,  and  if  he  fails 
to  pay  them  in  that  order,  but  pays  those  of  the  third 
class,  and  does  not  pay  those  of  the  first  or  second 
classes,  even  though  he  may  have  the  means  to  pay 
the  claims  of  those  classes  also,  and  even  though 
neither  the  estate  nor  the  creditors  of  the  first  and 
second  classes  are  injured  by  his  paying  the  claims 
of  the  third  class  first,  still  there  is  a  breach  of  the 
bond.  We  are  still  unable  to  concur  in  this  construc- 
tion of  the  statute.  Taking  and  construing  together 
the  several  provisions  of  the  statute  specifying  the 
order  in  which  claims  shall  stand  for  payment,  and 
making  it  the  duty  of  the  administrator  to  pay  the 
claims  in  the  order  designated  by  the  statute,  it  is 
evident  that  the  Legislature  so  provided  in  order  that 
if  the  estate  was  not  able,  for  any  reason,  to  pay  all  of 
the  claims,  those  having  a  preference  should  be  paid, 
and  if  any  were  not  to  be  paid,  it  must  be  those  in 
the  class  or  classes  inferior  to  others.    For  that  rea- 
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son  the  statute  imposes  upon  the  administrator  the 
duty  of  paying  the  claims  in  the  order  designated  by 
section  2378,  supra,  and  if  he  pays  them  in  any  other 
order,  and  either  the  estate  or  a  creditor  is  injured 
thereby,  he  is  liable  on  his  bond,  as  provided  by  sec- 
tion 2385,  supra. 

It  is  true,  that  the  statute  does  provide  the  order 
in  which  claims  shall  be  paid,  and  neither  the  admin- 
istrator nor  the  court  can  change  that  order  to  the 
injury  either  of  the  estate  or  the  creditors  or  legatees, 
but  the  statute  does  not  contemplate  that  in  every 
case  shall  all  and  every  claim  belonging  to  each  pre- 
ceding class,  be  paid  before  any  claim  belonging  to 
the  succeeding  class  shall  be  paid.  Of  course,  if  the 
administrator  does  pay  any  claim  out  of  its  order,  he 
takes  the  risk  of  having  to  account  to  the  estate  in  the 
event  such  payment  out  of  the  regular  order  results 
in  injury  to  the  estate  or  any  creditor. 

Counsel  for  appellant  call  attention'  to  the  case  of 
Eiccman  v.  State,  ex  rcl.,  75  Ind.  46,  insisting  that  the 
holding  in  that  case  is  decisive  of  the  question  pre- 
sented in  the  case  in  hand.  We  think  counsel 
are  in  error.  In  that  case  the  court  held  that  sub- 
division three  of  section  2521,  R.  S.  1881  (section  2685, 
Burns'  Rev.  1894),  which  requires  a  guardian  to  make 
a  report  of  the  condition  of  his  ward's  estate  once 
every  two  years,  and  for  a  failure  shall  be  liable  on 
his  bond  for  ten  per  cent,  damages  on  the  whole 
amount  of  the  estate  in  his  hands,  was  liable  on  his 
bond,  because  he  failed  to  make  his  report  as  the 
statute  required.  That  statute  is  for  the  purpose  of 
compelling  the  guardian  to  be  diligent,  so  that  the 
court  may  be  advised  of  the  condition  of  such  estate, 
and  of  the  manner  in  which  it  is  being  managed. 
There  is  no  similarity  between  that  provision  of  the 
statute  and  section  2385,  supra,  neither  is  the  object  to 
be  obtained  by  the  two  provisions  at  all  alike. 
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We  are  still  satisfied  with  the  original  opinion,  for 
which  reason  the  petition  for  a  rehearing  is  over- 
ruled. 

Filed  June  17,  1896. 


No.  1.524. 

Supreme    Lodge   op  Knights   op  Pythias   of  the 

World  v.  Edwards. 

Fraternal  Insurance. — Pleading.— Complaint—  Where  there  is  a 
conflict  between  the  complaint  and  the  written  contract  upon  which 
it  is  founded,  the  latter  must  prevail. 

Same.—  Pleading.— Answer. — Failure  to  Set  Out  Copy  of  Written 
Instrument — An  answer  to  a  complaint  on  a  life  insurance  policy, 
based  upon  a  written  application  for  the  insurance,  is  bad  where  the 
application,  or  a  copy  thereof,  is  not  filed  with  the  answer. 

Same. — Policy. — Execution  Of. — Where  a  certificate  is  signed  by  A. 
B.,  president  of  board  of  control,  the  averment  that  defendant  ex- 
ecuted it,  is  equivalent  to  an  averment  of  its  execution  under  name 
and  style  by  which  it  was  signed. 

Same. — Representations  and  Warranties. — Where  the  statements  of 
the  insured,  in  an  application  for  insurance,  are  referred  to  by  the 
insurer  in  the  contract  as  warranties,  atone  time,  and  as  representa- 
tions at  another,  such  statements  will  be  construed  to  be  representa- 
tions only. 

Same.— Representations  and  Warranties. — When  considering  the  pol- 
icy and  application  together,  it  is  left  uncertain  whether  statements 
are  to  be  taken  as  warranties  or  representations,  the  construction 
most  favorable  to  the  policy-holder  is  to  be  adopted. 

Answers  to  Interrogatories. — Insufficient  answers  returned  by  the 
jury  to  interrogatories  are  immaterial,  where  no  answers  that  could 
have  been  made  to  the  interrogatories  could  have  controlled  the 
general  verdict,  when  taken  in  connection  with  the  answers  re- 
turned to  other  interrogatories. 

From  the  Marion  Circuit  Court 

R.  W.  McBride  and  C.  S.  Denny,  for  appellant. 
Finch  &  Finch,  for  appellee. 

GavIx\,  J. — The  appellee  sued  appellant  upon  a  cer- 
tificate of  membership  in  its  endowment  rank,  and  re- 
covered judgment  thereon. 
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The  appellant  insists  that  the  complaint  was  bad 
on  demurrer,  because  the  certificate  does  not,  upon 
its  face,  purport  to  be  issued  by  the  Supreme  Lodge 
of  the  Knights  of  Pythias,  but  rather  by  the  endow- 
ment rank  of  that  order,  and  invokes  the  familiar 
principle  that  where  there  is  a  conflict  between  the 
complaint  and  the  written  contract  upon  which  it  is 
founded,  the  latter  must  control.  Hints  v.  Driver,  100 
Ind.  315. 

The  complaint  avers  that  the  appellant  "issued"  to 
her  husband,  now  deceased,  "its  certificate  of  mem- 
bership in  the  Endowment  Bank  of  the  order  of 
Knights  of  Pythias  of  the  World,  whereby  said  de- 
fendant promised  to  pay  to  plaintiff  the  sum  of  two 
thousand  dollars,"  upon  due  notice,  etc.  The  cer- 
tificate is  sealed  with  the  seal  of  the  Supreme  Lodge, 
signed  by  "J.  A.  Hinsey,  president  board  of  control," 
and  "W.  B.  Kennedy,  supreme  secretary  of  the  En- 
dowment Rank." 

These  averments  are,  we  think,  sufficient  to  show  the 
execution  of  the  certificate  by  the  appellant.  While 
we  cannot  take  judicial  notice  of  the  organization  of 
the  insurance  department  of  the  Knights  of  Pythias, 
and  declare  (without  reference  to  these  averments) 
that  this  is  the  regularly  authorized  mode  of  execu- 
tion of  such  contracts  by  appellant,  we  cannot,  on  the 
other  hand,  assume  that  there  is  a  separate  corpora- 
tion, styled  the  Endowment  Rank  of  the  Knights  of 
Pythias,  instead  of  its  being  a  mere  instrumentality 
or  subdivision  of  the  Supreme  Lodge,  created  for  the 
purpose  of  carrying  on  a  particular  branch  of  appel- 
lant's business,  viz:    That  of  insurance. 

Under  the  authorities,  the  express  allegations  of 
the  complaint  that  appellant  did  execute  the  contract, 
must  be  deemed  controlling  in  the  absence  of  a  plea 
of  non  est  factum.     They  are  equivalent  to  an  aver- 
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ment  tliat  the  appellant  executed  the  certificate  by 
the  name  and  style  in  which  it  is  signed.  Lucas  v. 
Baldwin,  97  Ind.  471;  Napier  v.  Mayhew,  35  Ind.  276; 
Jackson  v.  Burgcrt,  28  Ind.  36;  Farley  v.  Harvey,  14  Ind. 
377;  Uunt  v.  Raymond,  11  Ind.  215;  4  Thompson  Corp., 
section  5037. 

We  must  regard  the  amended  second  paragraph  of 
answer  as  founded  upon  the  application.  The  certifi- 
cate states  that  it  is  "issued  in  consideration  of  the 
representations  and  declarations  made  in  his  applica- 
tion." The  answer  avers  that  the  policy  was  issued 
upon  certain  representations  contained  in  the  answers 
to  two  questions,  propounded  wrhen  the  application 
was  made,  and  which  are  set  out  and  alleged  to  be 
false  and  fraudulent.  In  the  absence  of  any  averment 
that  these  representations  were  made  outside  of  the 
application,  they  will  be  presumed  to  be  those  referred 
to  by  the  certificate,  and,  therefore,  in  the  applica* 
tion.  No  copy  of  the  application  being  filed  with  the 
answer,  it  was  rightfully  held  bad.  Landon  v.  White, 
101  Ind.  249. 

It  is  urged  that  the  court  erred  in  overruling  the 
demurrer  to  the  reply  to  the  fourth  paragraph  of  an- 
swer. The  error  in  this  ruling  depends,  as  is  conceded 
by  counsel,  upon  whether  or  not  the  answers  to  cer- 
tain questions  contained  in  the  medical  examination 
are  to  be  considered  as  warranties  or  representations. 

Counsel  say:  "The  policy  and  application  in  this 
case  must  be  read  together,  as  together  evidencing  the 
contract  In  the  application  appears  the  terse,  plain, 
and  emphatic  statement,  referring  directly  to  the  an- 
swers in  question,  that  they  "are  warranted  to  be 
true,  and  are  offered  to  the  Endowment  Rank  as  a 
consideration  of  the  contract." 

There  is  also  contained  in  the  application  proper,  on 
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the  other  side  of  the  sheet,  on  which  is  the  medical 
examiner's  report,  etc.,  this  statement:  "I  declare, 
furthermore,  that  all  the  above  statements  are  true, 
to  the  best  of  my  knowledge  and  belief,  and  that  I 
have  not  concealed  or  omitted  to  state  anything  re- 
garding my  health,  past  or  present,  affecting  the  ex- 
pectancy of  my  life,  and  that  I  hereby  consent  arid 
agree  that  any  untrue  statement,  made  in  this  appli- 
cation, or  to  the  medical  examiner,  touching  my 
health  or  expectancy  of  life  *  *  *  *  shallwork  a 
forfeiture  to  all  my  rights."  In  the  certificate  itself 
there  is  no  mention  of  any  warranties,  but  it  is  ex- 
pressly said  that  it  is  issued  in  consideration  of  the 
"representations  and  declarations  made  in  the  appli- 
cation," and  the  payment  of  the  entrance  fees,  dues, 
etc.  Thus  we  have  these  statements  of  the  insured, 
referred  to  as  warranties  at  one  time  and  as  repre- 
sentations at  another.  Under  such  circumstances,  they 
must,  upon  the  authorities,  be  construed  to  be  repre- 
sentations only. 

As  we  said  in  Union  Cent.  Life  Ins.  Co.  v.  Paitly,  8 
Ind.  App.  85:  "By  reason  of  their  stringent  char- 
acter, warranties  in  insurance  policies  are  not  favored 
in  law.  The  court  will  construe  as  a  warrantv  that 
only  which  the  parties  have  plainly  and  unequivo- 
cally declared  to  be  such.  Supreme  Lodge  v.  Hutch- 
inson,  6  Ind.  App.  399;  Northwestern,  etc.,  Life  Ins. 
Co.  v.  Hazlett,  105  Ind.  212 ;  Rogers  v.  Phoenix  Ins. 
Co.,  121  Ind.  570;  Penn  Mut.  Life  Ins.  Co.  v.  Wiler, 
100  Ind.  92;"  Standard,  etc.,  Ins.  Co.v.  Martin,  Admr., 
133  Ind.  376;  Aetna  Ins.  Co.  v.  Norman,  12  Ind.  App. 
652. 

When,  considering  both  policy  and  application  to- 
gether, it  is  left  uncertain  whether  statements  are  to 
be  taken  as  warranties  or  representations,  the  con- 
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struction  most  favorable  to  the  policy-holder  is  to  be 
adopted. 

The  opinion  rendered  by  Judge  Davis,  in  the  case  of 
Indiana  Farmers',  etc.,  Ins.  Co.  v.  Rundell,  Admr.,  7  Ind. 
App.  426,  discusses  this  proposition  at  length. 

In  Rogers  v.  Phoenix  Ins.  Co.,  supra;  there  was,  as 
here,  an  express  provision  that  the  statements  of  the 
application  should  be  warranties,  yet,  because  it  was 
also  stated  in  the  policy,  as  here,  that  the  insurance 
was  "based  upon  the  representations"  in  the  applica- 
tion, they  were  decided  to  be  representations,  and  not 
warranties,  just  as  we  here  decide. 

The  case  of  Moulor  v.  Am.  Life  Ins.  Co.,  Ill  U.  S.  335, 
is  of  the  same  character. 

The  ruling  in  Indiana,  etc.,  Ins.  Co.  v.  Rundell,  supra, 
has  been  approved  in  the  cases  of  Indiana,  etc.,  Ins.  Co. 
v.  Bogemun,  9  Ind.  App.  399;  Indiana,  etc.,  Ins.  Co.  v. 
Byrkett,  9  Ind.  App.  443. 

With  the  law,  as  we  have  thus  found  it  to  be,  the 
objections  advanced  to  the  reply  and  instructions  of 
the  court  cannot  be  sustained. 

Complaint  is  made  concerning  the  character  and 
insufficiency  of  the  answers  of  the  jury  to  certain  in- 
terrogatories, returned  with  the  general  verdict. 
These  interrogatories  were  such  that  no  answers 
which  could  have  been  made  to  them  could  have  con- 
trolled the  general  verdict,  when  taken  in  connection 
with  the  answers  returned  to  other  interrogatories 
propounded. 

This  being  true,  there  was  no  such  error  regarding 
them  as  would  authorize  a  reversal.  Indiana  Stone 
Co.  v.  Stewart,  7  Ind.  App.  563;  Grand  Rapids,  etc., 
R.R.  Co.  v.  Cox,  8  Ind.  App.  29;  Chicago,  etc.,  R. 
R.  Co.  v.  Hedges,  105  Ind.  398;  Hudson  v.  Houser, 
Admr.,  123  Ind.  309. 

After  consideration  of  all  the  points  presented  by 
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appellant's  learned  counsel,  we  find  no  just  cause  for 
reversal. 

Judgment  affirmed. 

Filed  November  5,  1895;    petition   for  rehearing  overruled  June 
17,  1896. 
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Former  Adjudication. — The  true  and  just  rule  is  that  the  plaintiff 
cannot  be  heard  in  a  subsequent  action  to  say  that  the  issues  properly 
tendered  by  his  complaint  in  the  former  actions  were  not  heard  and 
determined ;  and  the  defendant  having  had  his  day  in  court  cannot 
deny  that  he  had  the  opportunity  to  meet  and  litigate  all  of  the 
issues  thus  tendered  by  the  complaint. 

Same. — Whenever  the  matters  which  a  defendant  can  plead,  either  by 
way  of  answer  or  counterclaim,  go  to  defeat  the  right  of  the 
plaintiff  to  recover,  they  must  be  taken  advantage  of  or  they  will  be 
deemed  to  have  been  adjudicated  ;  but  if  it  is  simply  such  matter  as 
entitles  the  defendant  to  judgment  against  the  plaintiff,  which  he 
may,  by  way  of  cross-action,  have  set-off  against  the  plaintiff's  right, 
he  can  take  advantage  of  the  opportunity  to  plead  it  and  have  it 
determined  or  not,  as  he  chooses. 

Same.— Judgment  on  Ante-nuptial  Contract. — A  judgment  in  an  ac- 
tion on  an  ante-nuptial  contract  for  farm  products  agreed  to  be 
delivered  yearly,  is  not  a  bar  to  a  subsequent  action  for  products 
which  had  not  matured  and  were  not  due  under  such  contract  at  the 
time  issue  was  joined  in  the  former  action. 

From  the  Marion  Superior  Court. 

J.  W.  Kern  and  L.  O.  Bailey,  for  appellants. 
Stanton  &  Denny,  for  appellee. 

Ross,  J. — The  appellee  sued  to  recover  the  amount 
due  her  for  the  year  1891,  under  the  terms  of  an  ante- 
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nuptial  contract,  out  of  the  estate  of  her  deceased 
husband.  The  complaint,  which  is  in  one  paragraph, 
omitting  the  caption,  reads  as  follows: 

"Christena  Franke,  plaintiff,  complaining  of  Charles 
C.  Franke  and  Louisa  Franke,  defendants,  says:  That 
heretofore,  to-wit,  on  the  28th  day  of  January,  1894, 
one  Henry  Franke  was  an  unmarried  man,  a  widower, 
and  the  plaintiff,  Christena  Franke,  was  an  unmar- 
ried woman,  a  wridow,  and  the  said  Henry  and  the  said 
plaintiff  were  then  desirous  of  intermarrying,  and 
each  owning  separate  estates  in  their  own  several 
rights  were  desirous  of  executing  an  ante-nuptial  con- 
tract, determining  the  status  of  their  separate  estates; 
and  that,  accordingly,  on  said  day  the  said  Henry  and 
the  said  plaintiff,  in  consideration  of  their  future  mar- 
riage, made,  entered  into,  and  executed  their  said 
ante-nuptial  contract,  in  writing,  as  follows,  to-writ: 

"  'This  agreement,  made  and  entered  into,  by  and  be- 
tween Henry  Franke,  widower,  and  Christena  Franke, 
widow  of  Anthony  Franke,  brother  of  Henry  Franke, 
both  parties  of  Marion  county,  State  of  Indiana,  wit- 
nesseth : 

"  'That,  whereas,  the  said  parties  are  about  to  enter 
into  a  contract  of  marriage,  and  have  the  marriage 
solemnized,  both  owning  real  estate,  and  both  having 
families  of  children  by  the  former  marriages;  and, 
wrhereas,  it  is  their  wish  to  make  some  equitable  and 
legal  provision  about  the  property  they  now  own,  the 
following  contract  has  been  agreed  upon  between 
them: 

"  '1st.  It  is  agreed  that  the  said  Christena,  at  the 
death  of  said  Henry,  shall  have  no  greater  interest  in 
any  portion  of  his  real  estate  than  as  follows:  She 
shall  have,  during  her  life,  from  the  estate  of  said 
Henry,  thirty  (30)  bushels  of  wheat;  fifty  (50)  bushels 
of  corn;  ten  (10)  bushels  of  potatoes;  eight  hundred 
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(800)  pounds  of  live  hogs;  one-third  (1-3)  of  the  fruit; 
one-third  of  the  eggs;  one  (1)  peck  of  dry  beans;  two 
bushels  of  green  beans;  pasture  and  feed  for  two  (2) 
cows,  which  cows  shall  be  given  her  from  the  estate 
of  said  Henry;  six  (6)  chickens,  and  about  eight 
pounds  of  wool,  and  seventy-five  dollars  in  cash  per 
annum,  which  several  articles  of  produce  shall  be  de- 
livered to  the  said  Christena,  annually,  in  their  sea- 
son, during  her  life  time,  and  shall  be  the  product  of 
the  real  estate  of  said  Henry. 

"  'In  addition  to  the  annual  produce  and  money, 
the  said  Christena  shall  have  the  right  to  the  use  and 
occupation  of  two  rooms,  of  her  own  selection,  of  the 
homestead,  and  about  one-fourth  of  an  acre  of  ground 
thereto  attached,  during  her  life;  and  also  sufficient 

room  in  the  cellar  for  her  produce.    All  of  which  is 

» 

in  full  consideration  of  any  interest  the  said  Christena 
would  or  may  have  in  the  real  estate  of  said  Henry 
under  the  statutes  of  the  State  of  Indiana. 

"  '2d.  It  is  agreed,  that  in  the  event  of  the  death  of 
said  Christena  before  the  said  Henry,  he,  by  these 
presents,  releases  all  right,  title,  claim,  interest,  and 
demand  which  he  might  have  in  the  real  estate  of  the 
said  Christena,  derived  bv  descent  from  her  former 
husband  Anthony  Franke;  but  the  same  shall  go  to 
the  children  of  said  Christena,  free  and  clear  of  any 
claim  or  interest  of  said  nenry. 

"  'In  witness  whereof,  the  said  parties  have  here- 
unto set  their  hands  and  seals,  this  twenty-eighth  day 
of  January,  Anno  Domini,  Eighteen  hundred  and 
seventy-four.  The  interlineation  'about  eight  pounds 
of  wool/  and  'of  two  rooms  of  her  selection/  made  be- 
fore the  execution  of  this  agreement. 

"'Heinrich  Franke, 
"  'Christena  Franke/ 
' '  'Attest :    William  Wallace.  ' 
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"And  the  plaintiff  says,  that  in  pursuance  of  the 
aforesaid  desire,  and  partly  in  consideration  of  the 
agreement,  aforesaid,  the  said  Henry  and  the  plain- 
tiff intermarried  on  the  7th  day  of  February,  1874; 
and  they  lived  and  cohabited  together  as  husband  and 
wife  until  the  20th  day  of  April,  1881,  when  the  said 
Henry  Franke  died,  leaving  surviving  him  the  plain- 
tiff herein  and  his  children  and  descendants  follow- 
ing, to-wit: 

"First,  his  son,  Henry  C.  Franke;  second,  his 
daughter,  Christena  Mary  Brademeir;  third,  his  son, 
Charles  C.  Franke,  one  of  the  defendants  herein. 

"And  the  said  Henry  Franke  died  seized  and  pos- 
sessed, in  his  own  right,  title,  and  interest,  of  the  fol- 
lowing described  real  estate,  in  Marion  county,  in  the 
State  of  Indiana,  to-wit:  The  north  half  of  the  north- 
east  quarter  of  section  thirty-three  (33);  the  southeast 
quarter  of  the  southeast  quarter  of  section  twenty- 
eight  (28) ;  and  the  southwest  quarter  of  the  southwest 
quarter  of  section  twrenty-seven  (27);  all  in  township 
sixteen  north,  range  five  (5)  east,  containing  one  hun- 
dred and  sixty  (160)  acres,  more  or  less;  and  that  since 
the  death  of  said  Henrv,  the  children  aforesaid  have 
so  adjusted  matters,  in  the  settlement  of  the  estate  of 
said  Henry,  that  the  defendant,  Charles  C.  Franke,  be- 
came the  sole  owner  of  said  real  estate,  charged  with 
the  deliveries  and  the  payments  mentioned  in  said 
ante-nuptial  contract;  and  that  afterwards,  the  said 
Charles  caused  the  said  title  to  be  transferred  and 
recorded  in  his  own  name  and  that  of  his  co-defend- 
ant, Louisa  Franke,  his  wife,  and  that  said  defendants 
are  now,  and  every  since  the  first  dav  of  January, 
1891,  have  been  the  sole  owners  of  the  said  real 
estate. 

"And  the  plaintiff  alleges  that  the  said  defendants 
have  failed,  neglected,  and  refused  to  deliver,  render, 
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or  pay  unto  the  plaintiff,  although  thereunto  often  re- 
quested, any  of  the  produce  of  said  premises  for  the 
year  1891,  or  any  of  the  cash,  payable  and  due  for  that 
year,  to-wit:  thirty  (30)  bushels  of  wheat;  fifty  (50) 
bushels  of  corn;  ten  (10)  bushels  of  potatoes;  eight 
hundred  (800)  pounds  of  live  hogs;  one-third  (1-3)  of 
the  fruit;  one-third  (1-3)  of  the  eggs;  one  (1)  peck  of 
dry  beans,  two  bushels  of  green  beans;  six  (6) 
chickens;  eight  (8)  pounds  of  wool;  and  seventy-five 
dollars  in  cash. 

"And  the  plaintiff  avers  that  the  deliveries  and 
payments  are  long  since  due,  and  that  they  are  wholly 
unmade  and  unpaid;  and  that  the  plaintiff  heretofore 
rendered  and  stated  unto  said  defendants,  the  items 
and  amounts  aforesaid;  and  she  further  avers  that  she 
has  been  damaged  by  the  neglect,  failure,  and  refusal 
aforesaid  of  the  defendant  in  the  sum  of  three  hun- 
dred dollars,  which  is  long  since  due  and  unpaid. 

"Wherefore,  the  plaintiff  prays  judgment  herein 
against  the  said  defendants  for  the  sum  of  three  hun- 
dred dollars  ($300.00),  declared  and  ordered  as  a  lien 
and  charge  upon  the  real  estate  aforesaid,  and  for  all 
other  proper  relief." 

The  appellants  filed  an  answer  to  the  complaint  in 
three  paragraphs,  the  first  being  a  general  denial,  the 
second  a  plea  of  payment,  and  the  third  a  plea  of 
former  adjudication. 

The  third  paragraph  of  the  answer  is  as  follows: 

"3.  And  for  a  third  paragraph  and  further  answer, 
the  defendants  say,  that  in  an  action  heretofore 
brought  by  plaintiff  against  these  defendants,  and 
then  pending  in  the  superior  court  of  Marion  county, 
Indiana,  said  plaintiff  did,  on  the  10th  day  of  October, 
file  an  amended  complaint,  in  which  the  ante-nuptial 
contract  referred  to  and  sued  on  in  this  action,  was 
declared  upon  and  sued  on,  and   these  defendants 
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therein  charged  with  a  violation  of  the  terms  thereof, 
by  failing  to  pay  and  deliver  to  said  plaintiff  the 
various  items  of  produce,  and  cash,  as  provided  for  in 
said  contract,  for  the  years  1888, 1889,  1890,  and  1891, 
a  copy  of  which  amended  complaint  is  filed  herewith, 
made  a  part  of  this  paragraph  and  marked  'exhibit 
A.'  That,  at  the  time  of  filing  of  such  amended  com- 
plaint, all  of  the  products  of  said  estate,  described  in 
said  ante-nuptial  contract,  had  matured  except  the 
corn. 

"That  these  defendants  were  ruled  to,  and  did,  on 

the day  of  October,  1891,  answer  said  complaint, 

and  all  the  material  allegations  thereof,  including 
those  charging  them  with  liability  for  failure  to  de- 
liver the  products  of  said  real  estate  for  the  said  year 
1891,  and  to  pay  the  sum  of  seventy-five  dollars 
($75.00)  for  said  year,  a  copy  of  which  answer  is  filed 
herewith,  made  a  part  hereof,  and  marked  'exhibit  B.' 

"That  the  plaintiff  was  ruled  to,  and  did,  after- 
wards, on  the  20th  day  of  January,  1892,  file  her  re- 
ply to  said  answer,  a  copy  whereof  is  filed  herewith, 
made  a  part  hereof,  and  marked  'exhibit  C9 

"That  upon  the  issues  thus  joined,  a  trial  was  had 
before  the  Ilonorable  Lewis  C.  Walker,  a  judge  of  said 
superior  court,  as  a  result  of  which  judgment  was  ren- 
dered on  the  17th  day  of  September,  1892,  against 
these  defendants,  in  the  sum  of  one  hundred  and  forty- 
two  dollars  ($142.00),  which  judgment  is  unreversed 
and  unappealed  from,  but  has  been  by  these  defend- 
ants fully  paid  and  satisfied.  And  defendants  aver, 
as  to  the  corn  which  was  produced  on  said  real  estate 
in  the  year  1891,  that  in  the  year  1888,  the  plaintiff 
voluntarily,  and  without  any  fault  of  defendant,  re- 
moved from  the  real  estate  described  in  the  complaint, 
and  from  that  time  forward  resided  at  a  point  four 
miles  distant  therefrom;  that  after  such  removal,  it 
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was  agreed  by  and  between  plaintiff  and  defendants, 
that  from  thence  forward,  the  wheat,  corn  potatoes, 
wool,  hogs,  beans,  chickens  and  other  things  to  which, 
under  said  contract,  she  might  be  entitled,  should  be 
delivered  to  her  on  said  real  estate  where  the  same 
was  produced,  whenever  she  might  call  for  the  same, 
in  the  proper  season  after  the  same  should  be  gath- 
ered and  readv  for  market. 

"That,  during  the  year  1891,  after  the  corn  crop 
raised  on  said  land  had  been  gathered,  the  defendants 
repeatedly  requested  plaintiff  to  come  and  receive  the 
corn  raised  that  year,  to  which  she  was  entitled,  but 
that  she  refused  so  to  do,  stating  that  the  contract 
aforesaid  had  been  sued  on,  and  that  she  would  abide 
the  judgment  of  the  court. 

"Defendants  aver  that  of  said  corn  crop  they  set 
apart  on  said  real  estate  fifty  bushels  of  the  best  corn 
raised  on  said  land,  and  have,  at  all  times,  been  ready 
to  deliver  the  same  to  her  whenever  she  might  call 
therefor,  but  that  she  has  at  all  times  declined,  failed, 
and  refused  so  to  do. 

"And  defendants  further  aver  that  the  parties  to 
the  action,  hereinbefore  referred  to,  are  the  identical 
parties  to  this  action,  that  the  ante-nuptial  contract 
therein  sued  on  is  the  same  as  sued  on  herein,  and 
that  the  products  and  cash  alleged  in  said  amended 
complaint  to  have  been  due  plaintiff  for  the  year  1891, 
are  the  same  as  those  mentioned  and  sued  for  in  the 
complaint  herein. 

"Wherefore,  defendants  say  that  plaintiff's  cause 
of  action  has  been,  as  aforesaid,  fully  adjudicated  and 
determined,  and  that  they  are  entitled  to  a  judgment 
herein  for  their  costs  and  charges  laid  out  and  ex- 
pended, and  other  proper  relief  for  which  they  pray." 

With  this  answer  the  appellants  filed  copies  of  the 
complaint,  answer  and  replies  in  the  former  action, 
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but  owing  to  their  length  we  deem  it  unnecessary  to 
set  them  out  in  this  opinion. 

The  appellee  replied  to  the  second  and  third  para- 
graphs of  the  answer  by  a  general  denial. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  at  the  request  of  the  appellee, 
the  court  made  a  special  finding  of  facts  with  conclu- 
sions of  law  thereon,  as  follows: 

"On  the  25th  day  of  January,  1874,  the  plaintiff  herein 
was  unmarried,  a  widow,  and  Henry  Franke,  the 
father  of  the  defendant,  Charles  C.  Franke,  was  an 
unmarried  man,  a  widower,  and  each  owned  separate 
estates,  and  had  children  by  former  marriages;  and 
being  then  desirous  of  intermarrying,  and  of  executing 
a  contract  determining  the  status  of  their  separate 
estates,  in  the  event  of  the  death  of  either  of  them 
after  such  marriage,  made,  entered  into,  and  executed 
their  agreement  and  contract,  in  writing  in  the  words 
and  figures  set  out  in  the  plaintiff's  complaint  herein. 

"2.  That,  afterward,  on  the  7th  day  of  February, 
1874,  the  plaintiff  and  the  said  Henry  Franke  inter- 
married, and  lived  and  cohabited  together  as  hus- 
band and  wife,  on  the  real  estate  hereinafter  de- 
scribed, until  the  20th  day  of  April,  1881,  when  the 
said  Henry  Franke  died,  leaving  surviving  him  the 
plaintiff,  his  widowr,  and  the  children  following,  to- 
wit:  nenry  C.  Franke,  his  son;  Christena  Mary 
Brademeir,  his  daughter;  Charles  C.  Franke,  his  son; 
and  was  seized,  in  his  own  right,  title  and  interest,  of 
the  real  estate  described  in  said  complaint. 

"3.  That,  after  the  death  of  said  Henry  Franke, 
the  children  aforesaid  so  adjusted  their  claims  and  in- 
terest in  his  estate  as  that  his  son,  Charles  C.  Franke, 
one  of  the  defendants,  became  the  sole  owner  of  said 
real  estate,  charged  with  the  delivery  and  payments 
mentioned  in  said  ante-nuptial  contract;  and  that 
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afterward,  by  a  series  of  conveyances,  the  said  Charles 
caused  said  title  to  be  conveyed,  transferred,  and  re- 
corded in  his  own  name,  and  that  of  Louise  Franke, 
his  wife,  one  of  the  defendants  herein,  as  tenants  by 
the  entirety. 

"4.  That  the  defendants  now  are,  and  ever  since 
the  transfer  of  title  aforesaid  have  been,  the  sole 
owners  of  said  real  estate,  charged  with  the  deliveries 
aforesaid. 

"5.  That,  until  the  beginning  of  the  year  1887,  the 
plaintiff  lived  in  and  occupied  the  twro  rooms  in  the 
house  on  said  real  estate,  set  apart  for  her  sole  use  and 
occupancy  by  said  ante-nuptial  contract,  and  received 
the  deliveries  and  payments  therein  provided  on  the 
premises  aforesaid. 

"6.  That  in  the  year  1887,  the  plaintiff  abandoned 
said  rooms  and  residence  on  said  land,  and  went  to 
live  with  her  married  daughter,  at  a  distance  of  four 
miles  from  the  real  estate  aforesaid,  and  has  lived 
with  said  daughter  at  said  place  continuously  ever 
since  said  removal. 

"7.  That  after  plaintiff's  removal,  as  aforesaid,  it 
was  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, that  the  defendants  would  notify  plaintiff 
when  the  wheat,  corn,  potatoes,  live  hogs,  beans,  and 
wool  were  ready  for  delivery  to  her,  and  that  plaintiff 
wTould  then  and  thereafter,  at  a  time  to  be  agreed 
upon,  come  to  and  upon  said  real  estate  and  receive 
the  articles  of  produce  aforesaid. 

"8.  That  it  was  always  the  practice  and  agreement 
of  the  parties  herein,  that  the  cash  annuity  of  seventy- 
live  dollars  ($75.00)  should  be  paid  on  said  real  estate, 
in  the  spring  of  the  year  following  the  year  in  which 
said  annuity  accrued,  namely,  on  or  about  the  last 
day  of  April. 

"9.     That  on  the  10th  day  of  September,  1891,  the 
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plaintiff  commenced  an  action  in  the  superior  court 
of  Marion  county,  Indiana,  against  Charles  C.  Franke, 
to  have  her  statutory  right  to  the  one-third  of  the 
real  estate  decreed  to  be  revived  by  the  defendant, 
Charles  C.  Franke's  deprivation  of  provisions  made  for 
her  by  said  ante-nuptial  contract,  and  to  recover  dam- 
ages for  such  deprivation;  and  that,  on  the  10th  day 
of  October,  1891,  for  the  purpose  of  making  Louise 
Franke,  wife  of  Charles,  a  defendant  therein,  she  filed 
amended  complaint  in  said  action,  in  the  words  and 
figures  set  out  in  the  defendant's  answer  herein ;  that 

afterwards,  on  the day  of  October,  1891,  the  said 

defendants,  Charles  C.  and  Louise,  answered  said 
complaint  in  the  words  and  figures  set  out  in  the  third 
paragraph  of  answer  herein,  and  that,  on  the  20th  day 
of  January,  1892,  the  plaintiff  replied  to  said  answer, 
as  set  out  and  alleged  in  the  third  paragraph  of  an- 
swer herein;  all  of  which  proceedings  were  in  cause 
No.  42549  of  said  superior  court. 

"10.  That  said  cause  No.  42549  came  on  for  trial 
in  September,  1892,  and  was  tried  and  determined  on 
the  17th  day  of  September,  1892;  and  that  the  follow- 
ing is  the  final  entry  and  judgment  therein,  to-wit: 

"'Christena  Franke         ) 

v.  V  42549. 

€  "Charles  C.  Franke  et  al.  ) 

"  'Come  the  parties  hereto,  by  their  attorneys,  and 
the  court  being  sufficiently  advised  in  the  premises, 
does  now  find  for  the  plaintiff,  and  assess  his  damages 
against  the  defendant,  Charles  C.  Franke,  at  the  sum 
of  one  hundred  and  forty-two  ($142.00)  dollars;  and 
the  court  finds  and  orders  that  the  assessment  of  dam- 
ages, aforesaid,  does  not  include  nor  embrace  the  prod- 
uce, nor  payments,  nor  deliveries,  nor  any  part  thereof 
for  the  years  1891  and  1892,  which  are  not  determined, 
nor  in  any  manner  adjudicated;  and  the  court  further 
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finds  and  orders  that  the  failure  of  the  said  Charles 
C.  Franke,  to  deliver  to  plaintiff  of  the  produce,  etc., 
of  the  year  1890,  and  of  preceding  years,  was  not  such 
a  deprivation  of  the  provisions  of  the  ante-nuptial 
agreement,  set  forth  in  the  complaint,  as  to  revive  the 
statutory  interest  of  the  plaintiff  in  the  lands  de- 
scribed in  the  complaint. 

"  'And  now  it  is  considered  and  adjudged  by  the 
court  that  the  plaintiff,  Christena  Franke,  do  have 
and  recover  of,  and  from  the  defendant,  Charles  C. 
Franke,  the.  sum  of  one  hundred  and  forty-two 
($142.00)  dollars  and  her  costs  in  this  behalf  made  out 

and  expended  taxed  at dollars  and 

cents;  and  the  court  does  further  consider,  adjudge 
and  order,  as  to  both  the  defendants  herein,  that  the 
judgment  aforesaid  be  made  a  special  charge  on  the 
following  described  real  estate  in  Marion  county,  in 
the  State  of  Indiana,  to-wit : 

"  'The  north  half  of  the  northeast  quarter  of  sec- 
tion thirty-three  (33);  the  southeast  quarter  of  the 
southeast  quarter  of  section  twenty-eight,  and  the 
southwest  quarter  of  the  southwest  quarter  of  sec- 
tion twenty-seven,  all  in  township  sixteen  north, 
range  five  east,  containing  one  hundred  and  sixty  (160) 
acres,  more  or  less. 

"  'All  of  which  is  finally  considered,  adjudged,  and 
decreed/ 

"11.  That  the  parties,  plaintiff  and  defendant  in 
said  cause  No.  42549,  are  the  same  persons  who  are  re- 
spectively plaintiff  and  defendants  in  this  action. 

"12.  That,  on  the  30th  day  of  May,  1893,  the 
parties  hereto  fully  settled  for  the  payments  and  de- 
liveries due  the  plaintiff,  under  said  ante-nuptial  con- 
tract, for  the  year  1892,  by  paying  her  the  sum  of 
|I77.80,  which  sum  covers  the  cash  annuity  of  $75.00 
for  the  year  1892,  and  the  agreed  value  of  the  wool 
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and  beans  for  said  vear,  the  other  articles  and  items 
of  the  produce  for  said  year  having  been  theretofore 
delivered;  and  that  at  the  time  of  said  settlement  the 
plaintiff  signed,  with  her  own  signature,  the  receipt 
prepared  by  the  defendants'  attorney,  Charles  Little, 
in  the  words  and  figures  following,  to-wit: 

"  'Cumberland,  May  30,  1893. 

"  'Received  of  Charles  C.  Franke,  seventy-seven  dol- 
lars and  eighty  cents  ($77.80),  in  full  of  all  demands 
up  to  date,  including  the  year  1892.' 

"13.  That,  at  the  time  of  the  settlement  mentioned 
in  specification  12  of  this  finding,  the  plaintiff  was  a 
German,  and  unable  to  read  or  well  understand  Eng- 
lish, in  which  said  receipt  was  written,  and  had  no 
intention  or  understanding  that  said  receipt,  or  the 
payment  and  deliveries,  or  any  other  transaction  of 
May  30,  1893,  or  of  any  other  time,  was  a  settlement 
or  satisfaction  of  the  items  or  articles  of  produce,  or 
of  the  cash  annuity  for  1891 ;  nor  was  the  payment  of 
that  day  intended  by  either  party  to  be  such  settle- 
ment for  1891;  and  the  court  finds  that  there  never 
was,  nor  has  been,  any  settlement  for  the  year  1891. 

"14.  That  neither  the  defendants,  nor  either  of 
them,  nor  any  other  person,  ever,  at  any  time,  de- 
livered unto  the  plaintiff,  nor  to  any  other  person  in 
her  behalf,  of  the  produce  of  said  real  estate,  for  the 
vear  1891. 

"Thirty  (30)  bushels  of  wheat;  fifty  (50)  bushels  of 
corn;  ten  (10)  bushels  of  potatoes;  eight  hundred  (800) 
pounds  live  hogs;  one-third  (1-3)  of  the  fruit;  one-third 
(1-3)  of  the  eggs;  one  (1)  peck  of  dry  beans,  two  (2) 
bushels  of  green  beans;  six  (6)  chickens;  eight  pounds 
of  wool,  nor  any  part  of  the  same,  or  of  any  item  or 
specification  of  the  same,  nor  was  any  part  of  the  cash 
annuity  of  seventy-five  ($75.00)  dollars,  for  the  year 
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1891,  ever  paid  unto  the  plaintiff,  nor  to  any  other  per- 
son in  their  behalf. 

"15.  That  on  or  about  the  21st  day  of  September, 
1891,  while  the  said  cause  No.  42549  was  pending,  the 
defendant  notified  the  plaintiff  that  the  wheat  and 
the  wool,  of  the  produce  of  said  real  estate  for  the 
year  1891,  was  ready  for  her,  and  that  she  should 
come  to  the  premises  and  receive  the  same;  but  that 
plaintiff  then  declined  and  refused  to  receive  the 
same,  for  the  reason  that  the  matter  was  then  in  liti- 
gation. 

"16.  That  at  no  other  time  did  the  defendants  no- 
tify the  plaintiff  that  any  of  the  produce  or  the  cash 
for  1891  was  ready  for  plaintiff,  nor  did  said  defend- 
ants, or  either  of  them,  at  any  other  time,  make  any 
offer  or  tender  of  any  of  the  produce  or  cash  for  the 
year  1891. 

"17.  That,  immediately  after  the  trial  and  judg- 
ment in  said  cause  No.  42549,  the  attorneys  for  the 
parties  plaintiff  and  defendant,  agreed  that  at  some 
indefinite  time  in  the  future,  they  would  meet  to- 
gether and  attempt  to  agree  upon  and  settle  an  ad- 
justment between  the  said  parties  as  to  the  produce, 
deliveries,  and  payments  for  the  year  1891*  of  which 
agreement  the  plaintiff  was  notified,  and  to  which  she 
consented,  but  that  the  said  attorneys  never  met  for 
the  purpose  of  such  settlement  or  adjustment. 

"That  at  the  aforesaid  settlement  for  1892,  on  the 
30th  day  of  May,  1893,  the  defendants,  nor  either  of 
them,  attended  in  person,  but  sent  their  attorney, 
Mr.  Little,  with  authority  to  make  such  settlement; 
and  that  the  plaintiff  asked  the  said  Little  then 
and  there  to  settle  for  1891,  to  which  he  replied  that 
he  knew  nothing  about  it,  but  was  only  authorized  to 
settle  for  1892. 

"That- at  no  other  time,  and  in  no  other  manner,  did 
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the  plaintiff,  nor  any  one  in  her  behalf,  make  any  de- 
mand or  request  for  any  part  of  the  produce  or  cash 
for  1891,  until  June  16,  1893,  when,  at  plaintiff's  re- 
quest, Austin  F.  Denny,  her  attorney,  sent  by  mail  to 
the  defendant,  Charles  C.  Franke,  the  following  com- 
munication: 

"  'Indianapolis,  Ind.,  June  16,  1893. 
"'Charles  C.  Franke, 

"  '1100  East  Washington  Street,  City. 
"  'To  Christena  Franke  : 

"  'To  proceeds  and  avails  of  Franke  farm  for  year 
1891,  under  ante-nuptial  agree't: 

Wool,  8  lbs.,  at  25c $    2.00 

Fruit,  1-3  of  all 25.00 

Wheat,  30  bu.,  at  95c 26.50 

Potatoes,  10  bu.,  at  50c 5.00 

Corn,  50  bu.,  at  45c 22.50 

Live  hogs,  800  lbs.,  at  4c 32.00 

1  pk.  dry  beans .50 

2  bu.  green  beans 2.00 

Cash  due .' 75.00 

Total $190.50 

"  'Dear  Sir — Mrs.  Franke  has  left  with  me  the 
above  account  for  settlement  and  collection. 

"  'It  would  be  foolish  to  allow  it  to  be  sued  on;  and 
I  do  not  think  you  will  be  disposed  to  delay  its  set- 
tlement. You  can  see  me,  and  if  we  can  agree,  I  can 
receipt  you  for  the  year.  If  we  cannot  agree,  I  would 
call  on  Mr.  Mithoefer  or  Mr.  Brinkman.  If  I  should 
not  hear  from  you  in  a  few  days,  I  will  consider  that 
you  prefer  that  the  court  shall  settle  it 

"  'Yours  truly,  "  'Austin  F.  Denny.' 

"That  said  Charles  C.  Franke  received  said  com- 
munication and  referred  the  same  to  his  attomev,  Mr. 
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Little,  for  answer;  on  or  before  the  22d  day  of  June, 
the  plaintiff's  attorney,  Denny,  received  Mr.  Little's 
answer  in  behalf  of  Franke,  saying  that  account  men- 
tioned in  Denny's  communication  was  settled  and 
paid  in  full. 

"That  before  the  trial  of  said  cause  No.  42549,  the 
defendant  had  sold  the  wool  of  1891,  8  pounds  at  25c 
per  pound;  the  30  bushels  of  wheat  at  92c  per  bushel; 
the  50  bushels  of  corn  at  42c  per  bushel;  the  800 
pounds  of  live  hogs  at  3  l-2c  per  pound,  and  that  the 
several  items  of  produce  aforesaid,  were  at  all  times 
worth  severally  the  amounts  for  which  the  same  were 
sold. 

"That  the  plaintiff  waives  her  right  to  one-third  of 
the  fruit;  one-third  of  the  eggs;  ten  bushels  of  po- 
tatoes; one  peck  of  dry  beans;  two  bushels  of  green 
beans;  six  chickens;  pasture  and  feed  for  two  cows; 
the  use  of  two  rooms  and  a  fourth  acre  of  ground,  and 
sufficient  room  in  the  cellar  for  her  produce.  All  for 
the  vear  1891,  onlv." 

And  thereupon  the  court  finds  the  following  con- 
clusions of  law,  to-wit : 

"1.  That  the  judgment  and  decree  in  said  cause 
No.  42549  was  in  no  manner  an  adjudication  of  the 
matters  and  things,  or  any  of  the  same,  set  out  and 
alleged  in  this  action. 

"2.  That  no  part  of  the  produce  or  cash  for  the 
year  1891,  as  provided  in  the  ante-nuptial  contract 
aforesaid,  was  ever  delivered  or  paid  to  the  plaintiff. 

"3.  That  no  settlement  as  to  the  non-payment  or 
non-delivery  of  the  cash  or  produce  for  1891,  was  ever 
had  or  made. 

"4.  That  the  defendants  are  liable  to  the  plaintiff 
for  the  amounts  realized  by  them  for  the  produce  of 
1891,  as  follows: 
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8  lbs.  of  wool,  at  25c  per  lb $  2.00 

30  bu.  of  wheat,  at  92c  per  bu 27.60 

50  bu.  of  corn,  at  42c  per  bu 21.00 

800  lbs.  of  live  hogs,  at  3  l-2c  per  lb 28.00 

And  for  cash  payment  for  year  1891 75.00 

And  at  least  one  year's  interest  thereon  at  6 

per  cent 9.20 

Total  #168.80" 

The  appellants  insist,  that  under  the  facts  found 
the  conclusions  of  law  are  wrong,  for  the  reason  that 
in  the  former  action  the  matters  in  issue  here  were, 
or  might  have  been  adjudicated. 

The  doctrine  of  res  adjudicata  is  to  forbid  parties 
from  litigating  anew  such  matters  as  have  previously 
been  drawn  into  controversy  and  authoritatively  de- 
cided by  a  competent  court.  The  fundamental  prin- 
ciple underlying  the  doctrine  is  that  the  parties  hav- 
ing once  submitted  the  questions  in  controversy  to  a 
court  of  competent  jurisdiction,  its  judgment  ought  to 
be  final  and  conclusive.  The  principle  involved  is  one 
of  equitable  cognizance,  and  its  strict  enforcement 
has  been  deemed  necessary  for  the  preservation  of 
personal  rights  ,  and  of  peace,  and  good  order,  as  well 
as  in  conformity  with  the  demands  of  public  policy. 
To  every  controversy  there  should  be  an  end,  and  once 
having  had  a  hearing,  and  the  rights  of  the  parties 
adjusted,  the  good  of  the  public  requires  that  the 
judgment  pronounced  shall  be  final,  and  the  questions 
involved  therein  forever  after  settled  and  at  rest.  As 
said  by  the  Supreme  Court,  in  Nicklcss  v.  Pearson,  126 
Ind.  477  (489):  "The  court  having  once  fixed  the 
status  and  rights  of  the  parties  in  relation  to  such 
matters  it  is  conclusive  and  they  are  bound  by  it, 
both  in  subsequent  proceedings  in  the  same  case,  and 
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in  subsequent  cases  involving  the  same  matters.  Were 
it  otherwise  there  would  be  no  end  to  litigation."  To 
permit  a  party,  after  he  has  sued  upon  his  cause  of 
action  and  his  rights  as  against  the  defendant  de- 
termined, to  again  sue  the  defendant  upon  the  same 
cause  of  action,  would  not  only  be  to  permit  him  to 
harass  and  annoy  his  adversary,  but  to  unnecessarily 
take  up  the  time  of  the  court  If  that  were  the  law, 
no  rights  could  be  settled,  and  the  judgment  of  a  court 
wrould  be  of  no  force  or  effect.  "That  a  matter  once 
adjudicated  and  finally  determined  by  a  court  of  com- 
petent jurisdiction  is  considered  at  rest,  is  a  rule 
which  prevails  in  all  civilized  nations,  with  very  few 
exceptions,  is  not  denied.  Without  such  rule  the  re- 
pose of  society  would  be  materially  disturbed,  and 
communities  and  courts  would  be  constantly  dis- 
turbed and  harassed  by  repeated  contests,  in  court, 
over  the  same  subject  of  litigation."  Ilotcc  v.  Lewis, 
121  Ind.  110.  As  early  as  the  case  of  Fischli  v.  Fischli, 
1  Blackf.  360,  the  rule  was  announced  that,  "When- 
ever a  matter  is  adjudicated,  and  finally  determined 
by  a  competent  tribunal,  it  is  considered  as  forever 
at  rest.  This  is  the  principle  upon  which  the  repose 
of  society  materially  depends;  and  it  therefore  pre- 
vails, with  very  few  exceptions,  throughout  the  civil- 
ized world."  And  the  same  doctrine  has  been  reit- 
erated and  recognized  as  the  settled  law  of  this  State 
ever  since.  Comparet  v.  Hanna,  34  Ind.  74;  Crosby 
v.  Jeroloman,  37  Ind.  264;  Bates  v.  Spooner,  45  Ind. 
489;  Landers  v.  George,  49  Ind.  309;  Richardson  v. 
Jones,  58  Ind.  240;  Turner  v.  Allen,  66  Ind.  252;  Bal- 
lard, Admr.,  v.  Franklin  Life  Ins.  Co.,  81  Ind.  239; 
Saner  v.  Twining,  81  Ind.  366;  State,  ex  reL,  v.  Krug, 
94  Ind.  366;  Fdrrarv.  Clark,  97  Ind.  447;  Faught  v. 
Faught,  98  Ind.  470;  Elwoodv.  Beymer,  100  Ind.  504; 
Vol.  15—35 


546       APPELLATE  COURT  OF  INDIANA, 


Franke  et  al.  v.  Franke. 


Kurtz  v.  Carr,  Admr.,  105  Ind.  574;  McFadden  v. 
Fritz,  110  Ind.  1;  Woolery  v.  Grayson,  110  Ind.  149; 
Lawrence  x.  Beecher,  116  Ind.  312;  Wright  v.  Ander- 
son, 117  Ind.  349;  Griffin,  Admr.,  v.  Hodshire,  119 
Ind.  235;  Liebv.  Lichtenstein,  121  Ind.  483;  Beaver 
v.  Irwin,  6  Ind.  App.  285. 

And  its  finality  is  held,  not  only  as  to  the  questions 
actually  heard  and  determined,  but  also  extends  to, 
and  embraces  every  other  matter  which  the  parties 
might  have  litigated  in  the  case.  Comparet  v.  Hanna, 
supra;  Bicker  v.  Pratt,  48  Ind.  73;  McCaffrey  v.  Cor- 
rigan,  49  Ind.  175;  Green  v.  Glynn,  71  Ind.  336; 
Stringer  v.  Adams,  98  Ind.  539;  Vail,  Exr.  v.  Rine- 
hart,  105  Ind.  6;  Craighead  v.  Dalton,  105,  Ind.  72; 
Kilander  v.  Hoover,  111  Ind.  10;  Moore  v.  State,  ex 
rel,  114  Ind.  414;  IWteorc  v.  JSweZZ,  117  Ind.  315; 
Mujfley  v.  Turner,  141  Ind.  580;  Fromlet  v.  Poor,  3 
Ind.  App.  425. 

In  the  case  of  Indiana,  etc.,  R.  W.  Co.  v.  Koons,  105 
Ind.  507,  the  court  quotes  approvingly  from  Henderson 
v.  Henderson,  3  Hare  Ch.  100,  as  follows:  "Where  a 
given  matter  becomes  the  subject  of  litigation  in,  and 
of  adjudication  by,  a  court  of  competent  jurisdiction, 
the  court  requires  the  parties  to  that  litigation  to 
bring  forward  their  whole  case,  and  will  not  (except 
under  special  circumstances)  permit  the  same  parties 
to  open  the  same  subject  of  litigation  in  respect  of 
matter  which  might  have  been  brought  forward  as  a 
part  of  the  subject  in  contest,  but  which  was  not 
brought  forward,  only  because  they  have,  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  part  of 
their  case." 

And  in  Griffin  v.  Wallace,  66  Ind.  410  (417),  is  the 
following  statement  of  the  rule,  taken  from  2  Taylor 
on  Evidence,  section  1513,  to-wit:    "The  plea  of  res 
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adjudicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pronounce  a  judg- 
ment, but  to  every  point  which  properly  belonged  to 
the  subject  of  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  brought  for- 
ward at  the  time." 

By  another  line  of  decisions  it  is  said  that  it  is  only 
the  matters  involved  in  the  issues  made  by  the  plead- 
ings which  are  held  to  be  res  adjudicata.  Duncan  v. 
Holcomb,  26  Ind.  378;  Cooper  v.  State,  47  Ind.  61; 
Kramer  v.  Matthews,  68  Ind.  172. 

And,  under  this  latter  line  of  decisions,  it  is  held 
that  a  judgment  for  the  defendant  in  a  suit  prema- 
turely brought  is  no  bar  to  a  subsequent  suit,  com- 
menced after  the  maturity  of  the  cause  of  action 
sought  to  be  declared  on,  in  the  former  action.  Grip 
fin  v.  Wallace,  supra. 

While  it  may  be  admitted  that  the  question  of  a 
former  adjudication  has  been  often  discussed  and  ap- 
plied by  our  courts,  there  is  seemingly  more  or  less 
confusion  in  tlje  authorities,  which  at  times  lead  to 
the  belief  that  they  are  inconsistent  one  with  the 
other,  and  that  some  of  them  cannot  be  adhered  to. 
But  for  all  that,  a  careful  examination  of  the  facts  in 
each  particular  case  will  show  that  the  rulings  are 
substantially  harmonious,  although  the  expressions  in 
some  of  them  are  not.  For  instance,  although  the  rule 
has  been  stated  to  be  that  an  adjudication  once  had 
between  parties  cuts  off  all  future  litigation  with  ref- 
erence, not  only  as  to  what  was  litigated  and  deter- 
mined, but  as  well  all  matter  which  might  have  been 
litigated  and  determined  in  the  action,  and  yet,  there 
are  cases  where  a  party  has  had  an  opportunity  to  liti- 
gate a  question,  but  did  not  do  so,  and  it  has  been  held 
that  the  judgment  was  not  conclusive  as  to  such  ques- 
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tion.  And,  again,  in  other  cases,  judgments  have 
been  held  to  be  conclusive  as  to  questions  which  have 
not  been  put  in  issue  by  the  pleadings.  Hence,  it  will 
not  do  to  say,  as  a  rule  applicable  alike  to  all  cases, 
either  that  a  final  judgment  settles  and  concludes 
every  question  which  might  have  been  litigated  and 
determined,  or  that  it  is  conclusive  only  as  to  such 
questions  as  were  within  the  issues  formed  by  the 
pleadings.  Of  course,  a  plaintiff  cannot  divide  up  a 
single  cause  of  action,  and,  after  having  recovered  on 
a  part  in  a  subsequent  suit,  recover  on  the  balance, 
any  more  than  he  can  combine  a  number  of  actions, 
and,  after  judgment,  say  that  his  recovery  was  con- 
fined to  but  one  of  those  declared  on,  and  then  insti- 
tute another  suit  for  the  others.  And  the  defendant 
in  malting  his  defense  cannot  plead  a  part  only  of  his 
defenses,  and  then,  after  judgment  has  been  rendered, 
plead  and  have  the  benefit  of  those  not  interposed 
originally.  He  must  interpose  all  of  the  defenses 
which  he  has,  and  as  to  them,  whether  pleaded  or  not, 
the  judgment  is  conclusive;  but  it  is  not  conclusive  as 
to  an  affirmative  right  or  cause  of  actiop  which  he  may 
have  against  the  plaintiff,  and  of  which  he  could  have 
taken  advantage,  not  by  way  of  defense,  but  by  way 
of  cross-action.  His  affirmative  right  is  the  subject 
of  an  independent  action,  and  he  may  or  not  take  ad- 
vantage of  it  by  way  of  cross-action,  as  may  to  him 
seem  best  *  He  is  not  compelled  to  do  so,  neither  will 
his  rights  with  reference  thereto  be  adjudged.  But 
his  failure  to  take  advantage  of  the  opportunity  to 
set  up  such  affirmative  right  by  way  of  cross-action, 
is  often  detrimental  to  his  interests.  As  said  by  the 
court  in  Gobk  v.  Dillon,  86  Ind.  327:  "A  final  judgment 
settles  and  concludes  every  mere  defense  that  was  or 
might  have  been  urged  against  the  cause  of  action 
upon  which  it  is  based,  whether  there  was  an  answer 
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setting  up  a  defense  or  the  judgment  was  rendered 
upon  default;  but  it  is  not  conclusive  as  to  a  cross- 
action,  that  is,  an  independent,  affirmative  cause  of 
action  in  favor  of  the  defendant  against  the  plaintiff, 
unless  that  cause  of  cross-action  was,  in  fact,  involved 
in  the  issues  of  the  former  case,  either  as  a  set-off,  a 
counterclaim,  or  a  defense.  Green  v.  Glynn,  71  Ind. 
336;  Bigelow  Estoppel,  2d  ed.  20*  101,  107." 

And,  in  Howe  v.  Lewis,  supra,  the  court  says:  "A 
party  is  not  bound,  when  sued,  to  plead  a  set-off  or 
counterclaim,  but  if  the  issues  are  so  formed  as  that 
a  counterclaim  is,  in  fact,  litigated,  the  defendant 
will  not  be  permitted  afterward  to  sue  and  recover  on 
the  same." 

The  true  and  just  rule,  deducible  from  the  adjudica- 
tions, is  that  the  plaintiff  cannot  be  heard  in  a  subse- 
quent action  to  say  that  the  issues  properly  tendered 
by  his  complaint  in  the  former  action  were  not  heard 
and  determined,  and  the  defendant  having  had  his 
day  in  court  cannot  deny  that  he  had  the  opportunity 
to  meet  and  litigate  all  of  the  issues  thus  tendered  by 
the  complaint.  Craighead  v.  Dalton,  supra. 

Whenever  the  matters  which  a  defendant  can  plead, 
either  by  way  of  answer  or  a  counterclaim,  go  to  de- 
feat the  right  of  the  plaintiff  to  recover,  they  must  be 
taken  advantage  of,  or  they  will  be  deemed  to  have 
been  adjudicated;  but  if  it  is  simply  such  matter  as  en- 
titles the  defendant  to  judgment  against  the  plain- 
tiff, which  he  may,  by  way  of  cross-action,  have  set  off 
against  the  plaintiff's  right,  he  can  take  advantage  of 
the  opportunity  to  plead  it  and  have  it  determined  or 
not,  as  he  chooses.  For  instance,  if  the  plaintiff  sues 
upon  a  note  given  in  payment  for  a  horse  sold,  and 
which  the  plaintiff  warranted  to  be  sound,  the  de- 
fendant may  set  up  a  payment  or  a  breach  of  the  war- 
ranty, if  there  was  one,  otherwise  the  judgment  will 
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be  a  bar  to  a  subsequent  setting  up  of  the  same;  but 
if  the  plaintiff  sues  the  defendant  upon  a  note,  and 
the  defendant  has  an  account  against  the  plaintiff  for 
goods  sold  and  delivered,  while  he  may,  by  cross-ac- 
tion, sue  the  plaintiff  thereon  and  have  his  claim  set 
off  against  whatever  sum  is  due  the  plaintiff  on  the 
\^  note,  he  is  not  compelled  to  do  so, 

If,  at  the  time  of  making  the  issues  in  the  former 
action  in  which  the  judgment  pleaded  as  res  adjndicalu. 
was  rendered,  the  appellee's  allowance  for  the  year 
1891  was  due  and  owing,  she  would  be  estopped 
to  deny  that  it  was  taken  into  account  and  her  rights 
thereto  determined,  unless  it  was  specially  excepted 
by  the  finding  of  the  court;  but,  if  we  understand  the 
issues  formed,  they  could  not  admit  of  the  determina- 
tion of  rights  not  then  existing;  as  to  matters  which 
could  not  be  heard  and  determined  there  could  be  no 
adjudication.  In  that  action  the  issue  was  properly 
tendered  with  reference  to  the  compliance  on  the  part 
of  the  appellants,  with  the  terms  of  the  contract  for 
the  years  1887, 1888,  1889,  and  1890;  and  it  may  be  as 
to  that  part  of  the  products  of  the  farm  for  the  year 
1891,  which  had  matured  at  that  time,  and  which  the 
appellants  answered  that  they  held  subject  to  her 
order,  but  as  to  a  part  it  had  not  yet  matured,  and  as 
to  which  there  could  be  no  default,  hence  no  issue. 

The  contract  sued  on  does  not  designate  the  exact 
time  when  these  products  were  to  be  delivered  to  her, 
but  it  provided  that  they  should  be  delivered  to  her 
"annually,  in  their  season,"  and  that  she  should  be 
paid  seventy-five  dollars  in  money  annually.  No  time 
being  stated  when  the  money  was  to  be  paid,  it  would 
naturally  be  inferred  that  it  was  to  be  paid  at  the  end 
of  each  farming  year,  unless  the  parties  subsequently 
agreed  otherwise.  It  appears  from  the  finding  that 
the  parties  had  agreed  that  the  money  payment  was 
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ta  be  made  in  April  subsequent  to  the  year  for  which 
it  was  payable.  As  to  at  least  that  part  of  the 
products  for  the  year  1891,  which  had  not  matured, 
and  which  the  appellants  were  not  bound  to,  and 
could  not,  deliver  at  that  time,  it  is  evident  the  judg- 
ment could  not  be  an  adjudication.  In  fact,  the  court 
specially  found  that  what  was  due  or  to  become  due 
her  for  the  year  1891,  was  not  taken  into  account  or 
included  in  the  finding  and  judgment.  It  is  appar- 
ent, therefore,  from  the  face  of  the  judgment  itself, 
which  the  appellants  sought  to  set  up  as  a  bar  to  ap- 
pellee's right  to  Recover,  that  her  entire  right  of  ac- 
tion for  the  year  1891  had  not  been  adjudicated. 

It  is  also  urged  that  the  court  erred  in  overruling 
the  motion  of  the  appellants  for  a  new  trial. 

Counsel  for  appellant  set  out  in  their  brief  a  part 
of  the  appellee's  testimony  given  on  cross-examina- 
tion, and  from  that  insist  that  it  fails  to  show  a  breach 
on  the  part  of  the  appellants  of  the  part  of  the  con- 
tract to  be  observed  and  fulfilled  by  them,  but  we 
think  that,  considering  all  of  the  appellee's  testimony, 
together  with  the  testimony  of  the  other  witnesses, 
there  is  ample  evidence  to  show,  and  from  which  the 
court  could  find,  not  only  that  the  appellants  failed, 
but  that  they  refused  to  observe  and  perform  their 
part  of  the  contract. 

An  equitable  result  has  been  reached,  for  the  ap- 
pellee has  recovered  nothing  except  that  to  which  she 
was  entitled,  and  which  the  appellants  withheld  from 
her. 

Judgment  affirmed. 

Filed  April  1,  1896 ;  petition  for  rehearing  overruled  June  17,  1896. 
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No.  1,870. 

» 

City  of  Huntingburgh  v.  First. 

Municipal  Corporation. — Personal  Injuries.— Defective  Sidewalk. — 
Contributory  Negligence. — Knowledge  on  the  part  of  a  pedestrian  of 
a  defect  in  a  sidewalk  is  not  in  general,  conclusive  evidence  of  neg- 
ligence on  his  part  in  attempting  to  use  it.  He  is  not  bound  to 
forego  the  use  of  the  walk,  but  must  use  care  commensurate  with 
the  danger  to  be  encountered. 

Same. — Personal  Injuries. — Evidence.— Sufficiency  Of. — Evidence  that 
plaintiff  was  injured  by  falling  over  a  loose  board  in  a  sidewalk, 
which  was  tipped  up  by  another  person  stepping  thereon,  and  that 
she  knew  of  the  condition  of  the  walk,  and  was  looking  for  holes 
in  the  walk,  is  insufficient  to  support  a  verdict  in  her  favor. 

Same. — Notice  of  Danger. — One  who  knows  that  there  are  loose  boards 
on  a  sidewalk  is  chargeable  with  knowledge  that  they  are  liable  to 
tip  when  a  person  steps  upon  the  ends  thereof. 

Same. — Contributory  Negligence. — Burden  of  Proof. — In  an  action 
for  personal  injuries,  the  burden  is  upon  the  plaintiff  to  show  that 
she  was  free  from  contributory  negligence. 

From  the  Dubois  Circuit  Caurt. 

W.  A.  Traylor  and  W.  S.  Hunter,  for  appellant. 

W.  E.  Cox  and  L.  H.  Fisher,  for  appellee. 

Ross,  J. — The  appellee  sued  and  recovered  judg- 
ment against  the  appellant,  for  personal  injuries  re- 
ceived by  her  while  passing  over  a  sidewalk  in  said 
city,  which  she  alleges  was  unsafe  and  defective. 
The  complaint  is  in  three  paragraphs,  in  substance 
alike,  to  each  of  which  the  appellant  filed  a  demurrer, 
which  was  overruled  and  exceptions  saved. 

The  demurrer  was  addressed  separately  to  each 
paragraph  of  the  complaint,  hence  was  several  in  its 
character,  and  the  same  as  if  three  separate  de- 
murrers had  been  filed,  one  to  each  paragraph.    The 


MAY   TERM,  1896— Vol.  15.  553 

City  of  Huntingburgh  v.  First. 

first  specification  of  error  assigned  is  joint,  and  ques- 
tions a  ruling  on  the  demurrer  to  the  complaint  as  an 
entirety. 

The  appellee  alleges,  in  her  complaint,  that  on  the 
20th  day  of  October,  1893,  she  was  walking  over  and 
upon  a  certain  board  or  plank  sidewalk  on  Washing- 
ton street,  in  the  city  of  Huntingburgh,  on  her  way 
to  church,  in  company  with  one  Mary  Lott;  that  her 
companion  stepped  upon  one  of  the  boards  used  in  the 
construction  of  the  walk,  which  had  been  permitted, 
on  account  of  appellant's  negligence,  to  become  loose, 
when  the  board  tipped  and  turned  up  at  the  opposite 
end  thereof  and  immediately  in  front  and  within  a 
foot  of  appellee,  just  as  she  was  in  the  act  of  stepping 
forward,  when  she  caught  her  foot  under  the  board, 
stumbled  and  fell  down,  injuring  her,  etc. 

It  is  contended,  on  the  part  of  the  appellant,  that 
each  paragraph  of  the  complaint  is  insufficient,  be- 
cause it  is  not  alleged  therein,  either  that  she  was 
ignorant  of  the  defective  condition  of  the  sidewalk, 
or  that  she  was  herself  without  fault  contributing  to 
her  injury. 

If  one  knows  of  a  defect  in  a  street  or  sidewalk 
greater  care  is  required  of  him  in  its  use  than  of  one 
who  has  no  knowledge  thereof,  unless  the  defect  is 
open  and  obvious,  so  that  the  danger  from  its  use  in 
that  condition  is  apparent  to  all  persons  using  it 
When  a  defect  in  a  street  or  sidewalk  is  open  and 
obvious,  or  is  known  to  the  traveler  or  pedestrian,  he 
must,  in  passing  along  or  over  it,  exercise  reasonable 
care  to  avoid  being  injured  by  reason  thereof. 

It  is  sufficiently  alleged,  we  think,  in  each  para- 
graph of  the  complaint,  that  appellee  did  not  know  of 
the  dangerous,  defective,  and  unsafe  condition  of  the 
walk;  for  in  the  first  paragraph  it  is  alleged  "that 
while  so  walking  side  by  side,  along,  over,  and  upon 
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said  sidewalk,  and  "not  knowing  or  suspecting  the 
said  sidewalk,"  etc.;  in  the  second  paragraph,  that 
"not  suspecting  or  knowing  the  dangerous,  unsafe, 
and  treacherous  condition  of  such  sidewalk,"  etc.,  and 
in  the  third  paragraph,  that  "without  knowledge  of 
its  dangerous  and  unsafe  condition,  and  with  due  and 
proper  care,"  etc. 

And  each  paragraph  contains  an  allegation  in  sub- 
stance that  appellee  was  injured  "without  any  fault 
or  negligence  on  her  part"  A  general  allegation  of 
freedom  from  contributory  negligence  is  sufficient  to 
withstand  a  demurrer,  unless  there  are  facts  pleaded 
which  show  affirmatively  that  her  own  negligence 
contributed  to  her  injury.  The  general  allegations  of 
freedom  from  fault  in  each  paragraph  of  the  com- 
plaint before  us  is  sufficient,  there  being  no  facts 
pleaded  which  show  affirmatively  that  appellee's  own 
negligence  in  any  manner  contributed  to  her  injury. 

The  evidence,  most  favorable  to  appellee,  shows 
that  the  sidewalk  in  question  had  been  out  of  repair 
for  at  least  several  months  prior  to  the  time  she  was 
injured;  some  of  the  boards  of  the  walk  were  broken, 
others  had  holes  in  them,  and  still  others  were  loose, 
while  at  places  entire  boards  had  been  removed. 
Some  of  the  city's  officials  knew,  for  a  long  time  prior 
to  appellee's  injury,  of  the  condition  of  the  walk,  al- 
though they  deny  that  it  was  in  the  condition  in  which 
some  of  appellee's  witnesses  testified  it  was.  Appel- 
lee herself  testified  that  she  passed  over  the  walk  fre- 
quently, and  she  knew  the  planks  were  all  loose;  that 
at  7  o'clock  on  the  morning  of  October  20,  1893,  the 
day  she  was  injured,  she  was  on  her  way  to  church, 
and,  while  passing  over  the  walk,  was  looking  for 
holes,  but  did  not  know  that  the  planks  would  tip  up; 
that  her  companion,  Mary  Lott,  stepped  upon  a  loose 
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board,  which  tipped  up  and  she  caught  her  foot  under 
the  raised  end  and  fell. 

None  of  the  witnesses  testified  that  the  walk  was 
not  safe  for  use,  or  that  it  was  in  any  way  dangerous; 
on  the  contrary,  the  only  witness  who  spoke  of  its 
condition,  as  to  whether  it  was  dangerous  or  other- 
wise for  use,  was  a  witness  for  appellee,  who  says  "It 
could  not  be  considered  unsafe  if  one  would  pay  at- 
tention." 

It  is  true,  that  knowledge  on  the  part  of  a  pedes- 
trian of  a  defect  in  a  sidewalk  is  not  in  general  con- 
clusive evidence  of  negligence?  on  his  part  in  attempt- 
ing to  use  it.  He  is  not  bound  to  forego  the  use  of  the 
walk  simply  because  he  knows  that  there  are  defects 
in  it,  unless  the  defects  are  such  that  to  try  to  use  the 
walk  in  that  condition  would  probably  result  in  injury. 
The  defect  may  be  very  slight,  or  it  may  be  serious, 
and  vet  the  walk  mav  be  used  with  safetv  bv  those 
who  exercise  proper  care,  hence,  while  the  pedestrian 
need  not  forego  the  use  of  the  walk  on  account  of  a  de- 
fect, he  must,  if  he  proceeds,  use  what  is  defined  as 
ordinary  care  under  the  circumstances,  to  avoid  being 
injured;  that  is  to  say,  the  care  to  be  exercised  by 
him  must  be  commensurate  with  the  danger  to  be 
encountered.  The  greater  the  danger  the  more  vigi- 
lant and  cautious  must  he  be,  for  no  man  has  a  right  to 
knowingly  cast  himself  in  the  way  of  danger.  It  is 
his  duty  to  avoid  it,  and  if,  by  his  failure  to  use  at 
least  ordinary  care  to  avoid  being  injured,  and  injury 
befalls  him,  the  fault  is  his  own,  and  he  alone  must 
suffer  therefor. 

"A  party  is  not  to  cast  himself  upon  an  obstruction 
which  has  been  made  by  the  fault  of  another,  and 
avail  himself  of  it,  if  he  do  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right,"  says  Lord 
Ellenborongh  in  Bntterficld  v.  Forrester,  11  East.  60. 

And  in  the  case  of  Town  of  Gosport  v.  Evans,  112  Ind. 
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133,  Mitchell,  J.,  says:  "One  who  knows  of  a  danger- 
ous obstruction  in  a  street  or  sidewalk,  and  yet  at- 
tempts to  pass  it  when,  on  account  of  darkness  or 
other  hindering  causes,  he  cannot  see  so  as  to  avoid  it, 
takes  the  risk  upon  himself.  For  a  much  greater  rea- 
son does  he  take  the  risk  upon  himself,  if,  seeing  an 
obstruction,  and  knowing  its  dangerous  character,  he 
deliberately  goes  into  or  upon  it,  when  he  was  under 
no  compulsion  to  go,  or  might  have  avoided  it  by  go- 
ing around." 

The  most  prudent  persbns  take  some  risks,  but  in 
taking  the  risk  they  must  exercise  ordinary  care  to 
avoid  being  injured;  otherwise,  if  in  jury,  befalls  them, 
it  will  be  attributed  to  their  own  want  of  care.  What 
may  be  considered  ordinary  care,  under  the  circum- 
stances,, depends  upon  the  danger  to  be  encountered. 
Ordinary  care,  however,  requires  that  a  person  should 
not  attempt  to  pass  a  place  which  he  knows  cannot 
be  passed  without  incurring  a  hazard  that  ordinarily 
prudent  persons  would  not  incur.  City  of  Richmond 
v.  Mulholland,  116  Ind.  173;  City  of  Bloomington  v. 
Rogers,  9  Ind.  App.  230. 

In  the  case  of  Lake  Shore,  etc.,  R.  W.  Co.  v.  Pinchin, 
112  Ind.  592  (595),  the  court,  by  Elliott,  J.,  says:  "But 
the  fact  that  the  danger  is  known,  or  might  be  known 
by  the  exercise  of  the  natural  faculties,  will  preclude 
a  recovery  where  it  is  immediate  and  of  such  a  char- 
acter as  to  impose  upon  one  who  undertakes  to  pass 
the  danger  a  hazard  that  a  prudent  man  would  not  in- 
cur. A  man  has  no  right  to  cast  himself  upon  a  known 
danger  where  the  act  subjects  him  to  great  peril.  If 
there  is  a  risk,  apparent  or  known,  that  will  probably 
result  in  injury,  he  must  not  encounter  it." 

The  appellee  herself  testified  that  she  knew  the 
planks  were  loose,  and  that  she  was  looking  for  holes 
in  the  walk  at  the  time  she  fell  and  was  injured,  but 


MAY   TERM,  1896— Vol.  15.  557 

City  of  Huntingburgh  v.  First. 

that  she  did  not  know  that  the  loose  boards  would  tip. 
And  one  of  her  witnesses  testified  that  the  walk  was 
not  unsafe  if  the  person  using  it  was  attentive  and 
careful. 

The  duty  imposed  by  the  law  upon  a  city  is  that  it 
shall  keep  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel,  and  when  they  are  in  that 
condition  no  liability  accrues  for  injuries  received  by 
travelers  or  pedestrians.  It  is  not  required  to  keep 
its  streets  and  sidewalks  absolutely  safe,  for  it  is 
recognized  that  there  will  necessarily  be  slight  in- 
equalities and  trifling  defects  and  obstructions,  and 
as  against  these  it  is  the  duty  of  the  traveler  or  pedes- 
trian to  exercise  care  and  see  that  they  do  not  cause 
him  to  be  injured.  City  of  Indianapolis  v.  Cook,  99  Ind. 
10;  Buscher  v.  City  of  Lafayette,  8  Ind.  App.  590. 

If  the  walk  was  not  unsafe  to  those  paying  atten- 
tion and  using  care  while  walking  upon  it,  appellee's 
injury,  so  far  as  the  evidence  discloses,  may  have  been 
the  result  of  carelessness  or  inattention  an  her  part. 
The  fact  that  she  says  she  did  not  know  that  the 
planks  would  tip  is  no  sufficient  excuse  for  not  paying 
attention  and  using  care,  far  she  was  bound  to  know 
that  a  loose  board  or  plank  in  a  walk  is  liable  to  be 
misplaced  by  one  stepping  upon  it.  It  requires  no 
special  knowledge  to  know  that  a  loose  plank  in  a 
walk  may  be  so  misplaced.  She  was  familiar  with  the 
walk  and  its  conditions,  and  in  using  it  she  was  bound 
to  use  care  commensurate  with  the  danger  incurred. 
One  of  the  dangers  to  be  anticipated,  and  which  it  was 
her  duty  to  use  some  degree  of  care  to  guard  against, 
was  the  very  one  which  she  says  caused  her  injury. 
She  took  no  precaution,  so  far  as  the  evidence  dis- 
closes, to  avoid  it;  but,  as  an  excuse  for  her  neglect, 
she  says  she  did  not  know  that  a  loose  board  when 
stepped  upon  would  tip.     She  was  in  duty  bound  to 
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know  that  it  was  liable  to,  or  might  do  so,  and  to  take 
ordinary  precaution  to  avoid  being  injured  in  the 
event  it  did  tip.  The  evidence  fails  to  show  that  she 
took  any  precaution  whatever  to  avoid  being  injured. 

The  burden  rested  upon  the  appellee  to  prove  that 
her  own  negligence  did  not  contribute  to  her  injury. 
And  it  is  not  sufficient  that  the  evidence  is  silent  and 
there  is  nothing  therein  tending  to  prove  either  con- 
tributory negligence  or  freedom  therefrom  on  her  part. 
It  is  an  affirmative  allegation,  which  was  necessary  to 
the  statement  of  a  cause  of  action  in  her  complaint, 
that  she  was  injured  without  any  negligence  on  her 
part,  and  the  burden  rested  upon  her  to  prove  it  And 
it  is  well  settled  that  where  the  circumstances  point 
just  as  much  toward  the  negligence  of  the  injured 
party  as  to  its  absence,  or  points  in  neither  direction, 
he  cannot  recover.  #  Toledo,  etc.,  R.  W.  Co. v.  Brannagan, 
Admx.,  75  Ind.  490;  Indiana,  etc.,  R.  W.  Co.  v. 
Greene,  Admx.,  106  Ind.  279;  Wabash,  etc.,  R.  W. 
Co.  v.  Locke,  Admr.,  112  Ind.  404. 

"Where  there  is  a  known  danger  of  the  character 
just  indicated,  one  who  attempts  to  pass  it  must  show 
that  he  used  a  degree  of  care  proportionate  to  the 
danger  which  he  knew  was  before  him.  If  he  fails  to 
show  a  degree  of  care  commensurate  with  the  magni- 
tude of  the  danger,  he  connot  recover  for  injuries  re- 
ceived in  attempting  to  pass  it."  Nave  v.  Flack,  90 
Ind.  205. 

We  are  not  compelled  to,  and  do  not  hold,  in  arriv- 
ing at  the  conclusion  we  have  reached,  that  there  is 
affirmative  evidence  showing  that  appellee's  own  neg- 
ligence contributed  to  her  injury.  The  question  here 
is  not  whether  the  evidence  establishes  such  a  state 
of  facts  as  warrants  the  court  in  holding  that  the  ap- 
pellee's own  negligence  contributed  to  bringing  about 
the  injury,  but,  is  there  any  evidence  from  which  a 
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jury  could  rightfully  infer  that  she  was  exercising  or- 
dinary care?  The  burden  resting  upon  appellee, 
in  order  to  entitle  her  to  recover,  was  to  prove,  not 
only  that  the  appellant  wras  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  her  injury,  but 
also,  that  she  herself  was  free  from  negligence  con- 
tributing thereto.  The  jury  had  no  right  to  find  a  ver- 
dict in  her  favor,  unless  there  was  some  evidence  tend- 
ing to  prove  that  she  was  free  from  contributory 
negligence. 

"Mere  proof  that  the  negligence  of  the  defendant 
wras  a  cause  adequate  to  have  produced  the  injury  will 
not  enable  plaintiff  to  recover,  as  it  does  not  neces- 
sarily give  rise  to  the  inference  of  due  care  upon  his 
part,  proof  of  wrhich  is  essential  in  his  case."  Hinckley 
Admr.,  v.  Cape  Cod  It.  It.  Co.,  120  Mass.  257. 

And  in  the  case  of  Indiana,  etc.,  It.  W.  Co.  v.  Greene, 
supra,  it  appears  that  on  the  trial  of  the  cause  the 
court  below  gave  to  the  jury  the  following  instruc- 
tions, viz:  "The  allegation  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plaintiff's  in- 
testate, must  be  proved  by  the  plaintiff,  but,  at  the 
same  time,  it  is  a  negative  averment,  and  if  the  plain- 
tiff has  shown  by  the  evidence  that  the  injury  oc- 
curred as  charged,  resulting  in  the  death  of  the  plain- 
tiff's intestate,  and  that  it  was  caused  by  the  negli- 
gence of  the  defendant  as  charged,  without  showing 
any  contributory  negligence  or  ground  for  inferring 
or  reasonably  suspecting  such  negligence,  she  would 
be  entitled  to  recover  without  making  direct  and  af- 
firmative proof  on  that  subject.  In  the  absence  of 
circumstances  to  show  or  suggest  it,  there  is  no  pre- 
sumption of  contributory  negligence."  On  appeal  the 
Supreme  Court  held  that  the  instruction  was  errone- 
ous, saying:  "It  will  not  do  to  say,  however,  as  the 
instruction  in  effect  does,  that  if  the  plaintiff  can  show 
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the  defendant's  negligence  and  his  injury,  he  may 
leave  his  own  conduct  to  conjecture  and  recover.  He 
must  show  the  facts,  as  well  those  which  relate  to  his 
share  in  the  transaction  as  those  which  relate  to  the 
defendant's,  and  if,  upon  the  whole  case,  an  inference 
of  negligence  arises  against  the  defendant,  and  of  due 
care  on  his  part,  he  may  recover." 

But  the  right  of  a  jury  to  decide  that  the  complain- 
ing party's  own  negligence  did  not  contribute  to  his 
injury  depends  upon,  whether  or  not  there  is  evidence 
warranting  such  a  finding.  The  jury  cannot  arbi- 
trarily find  negligence  on  the  part  of  one  party,  and 
the  absence  of  contributory  negligence  on  the  part  of 
the  other  party  without  evidence  to  support  such  a 
finding.  And  it  is  not  the  province  of  the  jury  to  say 
when  there  is  or  when  there  is  not  evidence  tending  to 
prove  such  facts.  It  is  the  right  of  the  jury  to  con- 
sider and  weigh  the  evidence  from  which  two  con- 
clusions may  reasonably  be  drawn,  and  therefrom 
draw  a  conclusion,  but  it  is  the  province  of  the  court 
alone  to  determine  whether  or  not  there  is  or  is  not 
evidence  tending  to  establish  any  particular  fact  or 
theory  of  a  case. 

"Jurors  cannot,  without  evidence  reasonablv  au- 

7  */ 

thorizing  an  inference  of  negligence,  arbitrarily  de- 
clare there  was  negligence.  Neither  can  they,  in  the 
face  of  undisputed  facts,  showing  conclusively  that  a 
party  was  guilty  of  negligence  contributing  to  an  in- 
jury, declare  that  he  wras  free  from  contributory  neg- 
ligence." Rush  v.  Coal  Bluff  Mining  Co.,  131  Ind.  135. 
There  was  not  a  scintilla  of  evidence  in  this  case 
tending  to  show  that  the  appellee  was  exercising  or- 
dinary care  at  the  time  she  was  injured,  and  for  that 
reason  there  was  a  total  lack  of  evidence  to  establish 
one  of  the  indispensable  elements  of  her  cause  of 
action.    City  of  Bedford  v.  Neal,  143  Ind.  425. 
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Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 
Lotz,  J.,  dissents. 
Gavin,  C.  J.,  concurs  in  result 
Keinhard,  J.  absent. 

Filed  February  18, 1896  ;  petition  for  rehearing  overruled  June  17, 
1896. 

Concurring  Opinion. 

Davis,  J. — In  the  view  I  take  of  the  case,  if  there 
is  any  evidence  in  the  record  tending  to  show  that  the 
appellee  was  in  the  exercise  of  due  care  at  the  time 
she  sustained  the  injury,  the  judgment  of  the  trial 
court  should  be  affirmed,  otherwise  it  will  have  to  be 
reversed. 

The  sidewalk  was  made  of  second-class,  one-inch 
plank  five  feet  in  length,  nailed  to  four  stringers.  The 
outside  stringers  were  four  inches  by  four  inches.  The 
inside  stringers  were  two  inches  by  four  inches.  At 
the  time  of  the  accident,  and  for  several  months  prior 
planks  were  loose,  and  there  were  some  holes  in  the 
walk.  The  sidewalk  was  constantly  used  by  the  trav- 
eling public.  The  appellee  knew  the  condition  of  the 
walk,  but  did  not  know  that  the  plank  would  tip  up. 
On  the  occasion  when  the  appellee  was  injured,  about 
7  o'clock  in  the  morning,  she  was  going  to  church  with 
Miss  Lott  They  were  walking  side  by  side  on  the 
walk,  the  appellee  being  on  the  outside.  They  were 
both  looking  for  holes  in  the  walk.  Miss  Lott  stepped 
on  a  loose  plank  which  she  thought  was  nailed,  and 
caused  it  to  come  up  about  two  inches,  and  appellee 
caught  her  foot  against  it  and  fell  down.  The  only 
evidence  showing  that  she  had  the  defective  condition 
of  the  walk  in  her  mind,  and  that  she  was  paying  any 
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attention  to  where  she  was  stepping,  is  that  she  was 
looking  for  holes  in  the  walk.  Whether  she  was  walk- 
ing slowly  or  carefully,  does  not  appear.  There  are 
no  other  circumstances  showing  that  she  was  walking 
carefully,  or  that  she  was  using  her  sense  of  sight,  or 
that  she  was  paying  any  attention  to  where  she  was 
stepping.  Her  companion  thought  the  loose  plank  on 
which  she  stepped,  and  which  caused  the  injury,  wras 
nailed,  but  what  the  appearance  of  the  plank  was, — 
whether  her  belief  was  justified, — is  not  shown.  The 
only  question,  therefore,  is  wrhether  the  facts  and  cir- 
cumstances shown  by  the  record  were  such  as  would 
justify  the  inference  by  the  jury  that  the  appellee  was 
in  the  exercise  of  due  care  at  the  time  she  was  injured. 

If  there  was  any  evidence  that  she  was  walking 
carefully,  and  that  she  wras  looking  for  holes  and  loose 
boards  in  the  walk,  and  that  she  was  paying  atten- 
tion to  where  she  was  stepping,  and  that  the  appear- 
ance of  the  walk  at  the  point  where  she  was  injured 
was  such  as  to  lead  her  to  believe  that  she  could,  in 
the  exercise  of  .the  care  she  was  using,  pass  over  it  in 
safety,  the  evidence,  in  our  opinion  would  be  suf- 
ficient. 

In  the  absence  of  any  such  facts  and  circumstances, 
we  are  constrained  to  hold  that  the  evidence  on  the 
the  point  under  consideration  is  not  sufficient.  City  of 
Fort  Wayne  v.  Breese,  123  Ind.  581;  City  of  Bluffton 
v.  McAfee,  12  Ind.  App.  490  ;  City  of  Bloomington  v. 
Rogers,  9  Ind.  App.  230. 

The  case  is  in  many  respects  similar  to  City  of  Fort 
Wayne  v.  Breese,  supra,  with  the  exception  that  in  that 
case  it  was  shown  that  Mrs.  Breese  was  walking 
slowly  and  carefully  in  order  to  avoid  the  dangers  in- 
cident to  the  defective  condition  of  the  sidewalk,  and 
that,  at  the  point  where  she  was  injured,  the  sidewalk 
looked  better  and  more  secure  than  the  points  she  had 
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passed  over.  There  is  no  evidence  in  the  record  show- 
ing that  the  appellee  was  in  fault  in  going  on  the  de- 
fective walk  in  company  with  Miss  Lott,  with  knowl- 
edge that  the  walk  was  out  of  repair.  With  full 
knowledge  of  its  defective  condition,  she  had  the  right 
to  walk  thereon  with  her  companion.  She  was  only 
required  to  use  ordinary  care  to  avoid  injuries  which 
were  likely  to  result  from  the  defects  known  to  her. 
As  before  observed,  the  record,  as  it  comes  to  us,  fail's 
to  show  the  necessary  facts  and  circumstances,  relat- 
ing  to  her  conduct,  from  which  the  jury  could  draw  the 
inference  that  she  was  in  the  exercise  of  due  care  at 
the  time  she  was  injured. 

Therefore,  I  concur  in  the  conclusion  that  the  judg- 
ment should  be  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

Filed  February  18, 1896. 
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Nicely  et  al.  v.  Commercial  Bank  of  Union  City. 

Promissory  Note. — Law  Merchant. — The  essential  requisites  of  a 
promissory  note  to  be  negotiable  by  the  law  merchant  are:  (1)  a 
date;  (2)  an  unconditional  promise  to  pay  money;  (3)  a  fixed  time 
for  payment;  (4)  a  definite  amount  to  be  paid;  (5)  a  place  where 
payment  is  to  be  made. 

Same. — Negotiability  Of. — Cost  of  Collection. — The  stipulation  in  a 
promissory  note  to  pay  "cost  of  collection,"  does  not  destroy  its 
negotiability. 

Same. — Negotiability  Of. — Exchange. — The  stipulation  in  a  promis- 
sory note,  providing  for  "exchange,"  renders  the  sum  to  be  paid 
indefinite  and  uncertain,  hence  the  obligation  is  non-negotiable, 
under  the  law  merchant. 

From  the  Randolph  Circuit  Court. 
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T.  Shocknet/y  J.  S.  Engle,  and  W.  G.  Parryy  for 
appellants. 

J.  W.  Thompson,  J.  Canaday,  and  F.  C.  Focht,  for 

appellee. 

Ross,  J. — The  appellee  sued  the  appellants  upon 
the  following  written  obligation,  to-wit: 
"1500.00.  "Janesville,  Wis.,  March  28, 1892. 

"  "On  the  1st  of  June,  1893,  for  value  received,  we,  the 
undersigned,  jointly  and  severally,  promise  to  pay  to 
the  order  of  Galbraith  Bros.,  of  Janesville,  Wis.,  the 
sum  of  five  hundred  dollars,  negotiable  and  payable 
at  the  Commercial  Bank,  Union  City,  Indiana,  with 
exchange  and  cost  of  collection,  with  interest  at  8  per 
cent,  per  annum,  payable  annually  from  date. 

"D.  J.  Nicely,  T.  J.  Mason,  Jr., 

Jesse  A.  Baker,  John  Puderbaugh, 

A.  J.  Bennett,  D.  A.  Puderbaugh, 

James  L.  Downing,      S.  D.  Fulks, 

Simon  Snyder." 

The  complaint  is  in  the  usual  form,  upon  an  or- 
dinary promissory  note,  with  the  additional  allega- 
tions "that  said  note  was  duly  transferred  to  this 
plaintiff  by  the  written  endorsement  on  the  back 
thereof,  for  a  valuable  consideration,  and  before  ma- 
turity of  said  note,  and  in  due  and  regular  course  of 
business;  and  that  at  the  time  this  plaintiff  purchased 
and  so  took  the  assignment  of  said  note,  it  had  no 
notice  or  knowledge  of  any  defense  to  the  same,  and 
that  it  had  no  notice  or  knowledge  that  the  makers 
had,  or  claimed  to  have,  any  defense  to  the  same." 
And  it  is  also  averred  that  the  note  sued  on  "was 
made  and  executed  at  the  said  city  of  Union  City,  In- 
diana, where  the  same  is  payable,  and  was  not,  in 
truth  and  in  fact,  made  at  the  city  of  Janesville,  in 
the  State  of  Wisconsin." 


MAY   TEEM,  1896— Vol.  15.  565 


Nicely  et  al.  v.  Commercial  Bank  of  Union  City. 


To  the  complaint  the  appellants  filed  an  answer  in 
three  paragraphs,  each  of  which  alleged  a  failure  of 
consideration.  Demurrers  were  sustained  to  those 
answers,  and  the  appellants  abiding  the  ruling  on  de- 
murrers, and  refusing  to  answer  further,  judgment 
was  rendered  in  favor  of  the  appellee. 

It  is  conceded  by  the  parties,  both  the  appellants 
and  the  appellee,  that  the  only  question  presented  on 
this  appeal  is  whether  or  not  the  note  sued  on  is  gov- 
erned by  the  law  merchant     . 

The  appellants  contend  that  "the  note  in  suit  is  not 
governed  by  the  law  merchant,  because  the  clause  in 
the  note,  'with  exchange  and  cost  of  collection', 
makes  it  indefinite  and  uncertain  as  to  amount  when 
due." 

Ordinarily,  the  essential  requisites  of  a  promissory 
note,  to  be  negotiable  by  the  law  merchant,  are:  (1)  a 
date;  (2)  an  unconditional  promise  to  pay  money;  (3) 
a  fixed  time  for  payment;  (4)  a  definite  amount  to  be 
paid;  (5)  a  place  where  payment  is  to  be  made. 

It  is  conceded,  by  counsel  for  the  appellants,  that 
it  is  apparently  settled,  not  only  in  this  State,  but  in 
many  other  jurisdictions,  that  provisions  waiving  the 
benefit  of  valuation  or  appraisement  and  exemption 
lawrs,  and  for  the  payment  of  attorney's  fees,  do  not 
destroy  their  negotiability  by  rendering  the  amount 
to  be  paid  uncertain,  because  if  the  note  is  paid 
promptly  at  maturity,  the  contingency  upon  which 
they  would  arise  does  not  become  effective.  But  it  is 
insisted  that  the  agreement  in  the  note  sued  upon  to 
pay  "exchange  and  cost  of  collection"  does  not  de- 
pend upon  the  failure  of  the  maker  to  pay,  but  that 
they  are  as  much  a  part  of  his  original  promise  to  pay 
as  the  sum  of  money  therein  designated,  and  that,  as 
the  amount  of  "exchange  and  cost  of  collection"  are 
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not  stated,  the  obligation  is  uncertain  as  to  the  amount 
to  be  paid. 

We  think  it  is  clear  that  the  stipulation  to  pay 
"cost  of  collection"  does  not  render  the  promise  as  to 
the  amount  uncertain,  because  no  costs  for  collection 
could  accrue  if  the  note  was  paid  promptly  at  ma- 
turity. The  only  stipulation  which  we  are  to  con- 
sider in  determining  whether  the  note  sued  on  is  in- 
definite or  uncertain  as  to  the  amount  to  be  paid,  is 
that  for  the  payment  of  ^exchange." 

Many  cases  hold  that  even  though  the  principal 
sum  to  be  paid  is  certain  and  fixed,  if  the  obligation 
provides  for  "exchange  on  New  York,"  that  renders 
the  sum  to  be  paid  indefinite  and  uncertain,  hence  the 
obligation  is  non-negotiable  under  the  law  merchant 

Lower.  Bliss,  24  111.  168;  Cazet  v.  Hirk,  4  Allen 
N.  B.  543;  Nash  v.  Gibbon,  4  Allen  N.  B.  479;  Read 
v.  McNulty,  12  Rich.  L.  445;  Carroll  County  Sav.  Bank 
v.  Strother,  6  S.  E.  Rep.  313;  Fitzharrisv.  Leggatt,  10 
Mo.  App.  527;  Flagg  v.  School  Dist.,  etc.,  58  N.  W. 
Rep.  499;  Windsor  Savings  Bank  v.  McMahon,  38 
Fed.  Rep.  283,  and  the  following  cases  hold  that  a  stip- 
ulation in  the  obligation  providing  for  "  exchange  on 
New  York "  does  not  destroy  the  negotiability  of  the 
obligation.  Smithy.  Kendall,  9  Mich.  240;  Johnson  v. 
Frisbie,  15  Mich.  286;  Leggett  v.  Jones,  10  Wis.  3; 
Hastings  v.  Thompson,  54  Minn.  184,  55  N.W.  Rep.  968. 

In  Philadelphia  Bank  v.  Newkirk  (Pa.),  2  Miles  442; 
Saxton  v.  Stevenson,  23  Up.  C.  C.  P.  503;  Hughitt  v. 
Johnson,  28  Fed.  Rep.  865;  Culbertson  v.  Nelsmi  (la.), 
61  N.  W.  Rep.  854,  it  was  held  that  the  mere  stipulation 
"with  exchange"  destroyed  the  negotiability  of  the 
obligation. 

On  the  other  hand,  in  Hill  v.  Todd,  29  111.  101; 
Clauser  v.  Stone,    29   111.    114;     Bullock  v.    Taylor, 
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39  Mich.  137;  Orr  v.  Hopkins,  3  New  Mex.  45, 
it  was  held  that  a  stipulation  "with  exchange"  does 
not  destroy  the  negotiability  of  the  obligation. 
Daniels,  in  his  work  on  Negotiable  Instruments,  sec- 
tion 54,  says:  "If  there  be  added  to  the  amount  'with 
current  exchange  on  another  place,'  the  commercial 
character  of  the  paper  is  not  impaired,  as  that  is  cap- 
able of  definite  ascertainment.  Exchange  is  an  in- 
cident to  bills  for  the  transmission  of  money  from 
place  to  place.  Its  nature  and  effect  are  well  under- 
stood in  the  commercial  world,  and  merchants  having 
occasion  to  use  their  funds  at  their  place  of  business, 
sometimes  make  the  currency  at  that  point  the  stand- 
ard of  payments  made  to  them  by  their  customers  at  a 
different  point.  Exchange  preserves  the  equivalence 
of  amounts  in  value,  and  does  not  introduce  such  an 
element  of  uncertainty  as  destroys  the  negotiability 
of  the  bill  or  note  which  embodies  it  in  its  terms." 
And  the  same  author,  at  section  54,  says:  "It  has 
been  urged  that  an  instrument  payable  'with  ex- 
change' on  another  place,  cannot  be  regarded  as  a  bill 
or  note:  (1)  because  the  fluctuations  in  the  rate  of  ex- 
change make  it  impossible  to  ascertain  the  amount 
payable  when  the  bill  is  issued;  and  (2)  because  if  this 
were  not  so,  evidence  dehors  the  instrument  would  be 
necessary  to  ascertain  the  amount  due  at  maturity. 
The  words  of  the  rulings  as  to  the  requisites  of  negoti- 
able instruments  would  lead  to  these  conclusions,  and 
the  doctrine  of  the  text  has  been  declared  'a  slight 
modification  of  the  general  rule.'  But  reply  may  be 
made  that  instruments  payable  with  exchange  have 
been  generally  treated  as  commercial  instruments  by 
the  business  world  and  the  courts;"  and,  "the  rule  re- 
quiring precision  in  the  amount  of  negotiable  instru- 
ments applies  rather  to  principal  amount  than  to  the 


568       APPELLATE  COURT  OF  INDIANA, 

Nicely  et  al.  v.  Commercial  Bank  of  Union  City. 

ancillary  and  incidental  additions  of  interest  or  ex- 
change." 

Randolph,  in  his  work  on  Commercial  Paper,  sec- 
tion 200,  in  speaking  of  the  stipulations  which  do  not 
affect  the  negotiability  of  notes  or  bills,  says:  "An- 
other common  addition,  not  in  general  affecting  the 
negotiability  of  a  bill  of  exchange,  is  a  provision  for 
exchange  between  the  place  of  drawing  and  the  place 
of  payment." 

In  the  case  of  Hastings  v.  Thompson,  supra,  the 
negotiability  of  notes  containing  a  provision  "for  cur- 
rent exchange,"  was  under  consideration,  and  the 
court  said:  "The  law  merchant,  including  the  law  of 
negotiable  paper,  is  founded  upon,  and  is  the  creature 
of,  commercial  usage  and  custom.  Custom  and  usage 
have  really  made  the  law,  and  courts,  in  their  de- 
cisions, merely  declare  it  The  law  of  negotiable 
paper  is  not  only  founded  upon  commercial  usage,  but 
is  designed  to  be  in  aid  of  trade  and  commerce.  Its 
rules  should,  therefore,  be  construed  with  reference 
to  and  in  harmony  with  general  business  usages,  and, 
as  far  as  possible,  with  the  common  understanding  in 
commercial  circles.  This  was  the  very  purpose  of  the 
statute  of  Anne  placing  promissory  notes  on  the  same 
footing  as  bills  of  exchange,  and  thus  setting  at  rest 
a  question  upon  which  therp  has  been  some  difference 
of  opinion  in  the  courts.  Now,  wre  think  we  are  safe 
in  saying,  and  justified  in  taking  notice  of  the  fact, 
that  if  bankers  or  other  business  men  accustomed  to 
dealing  in  commercial  paper  were  asked  wrhether 
such  an  instrument  is  a  promissory  note,  and  whether 
they  would  deal  with  it  as  negotiable  paper,  the  an- 
swer would,  in  almost  every  instance,  be  unhesitat- 
ingly in  the  affirmative.  We  have  no  doubt  but  that 
this  is  the  way  in  which  such  paper  is  generally  looked 
upon  and  treated  in  commercial  and  other  business 
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circles ;  and,  if  so,  the  court  should,  as  far  as  possible, 
make  their  decisions  conform  to  this  general  custom 
and  understanding.  We  recognize  the  importance  of 
simplicity  and  certainty  in  the  terms  and  conditions 
of  commercial  paper;  and  appreciate  the  objections  to 
permitting  it  to  be  loaded  down  with  unnecessary 
'luggage,'  but  we  cannot  see,  under  all  the  circum- 
stances, and  especially  in  view  of  what  we  believe  to 
be  the  commercial  usage,  that  any  practical  evil  will 
result  from  permitting  the  addition  of  such  a  pro- 
vision for  the  payment  of  current  exchange  on  the 
principal  amount.  Nor  are  we  disposed,  as  a  rule,  to 
extend  the  quality  of  negotiable  paper  to  contracts 
for  the  payment  of  money  beyond  the  strict  limits  of 
the  already  established  rules  of  law;  but  to  exclude 
from  that  category,  paper  like  that  under  considera- 
tion, would  be  to  exclude  the  very  class  of  paper  which 
ought  to  be  held  negotiable,  if  any  promissory  notes 
ought  to  be  so  held,  paper  given  and  taken  in  com- 
mercial transactions,  properly  so  called;  for  rarely,  if 
ever,  would  a  provision  for  exchange  be  incorporated 
in  any  other." 

But,  in  Culbertson  v.  Nelson,  supra,  the  court,  after 
reviewing  the  cases  bearing  upon  the  negotiability  of 
promissory  notes  which  contain  provision  for  the  pay- 
ment of  exchange,  says: 

"  'A  bill  of  exchange  is  an  open  letter  by  one  person 
to  a  second,  directing  him,  in  effect,  to  pay  absolutely, 
and  at  all  events,  a  certain  sum  of  money,  therein 
named,  to  a  third  person,  or  to  any  other  to  whom 
that  third  person  may  order  it  to  be  paid;  or  it  may  be 
payable  to  a  bearer,  and  to  the  drawer  himself/  Dan. 
Neg.  Inst.,  section  27.  And  it  is  among  the  funda- 
mentals that  such  an  instrument  must  be  certain  as 
an  engagement  to  pay,  as  to  fact  of  payment,  amount 
to  be  paid,  and  must  be  for  payment  of  money  only. 
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One  of  the  most  essential  elements  in  it  is  that  it  must 
be  certain  as  to  the  amount  to  be  paid.  And  this  cer- 
tainty must  appear  upon  the  face  of  the  paper,  and 
not  from  anything  dehors  the  instrument.  The  maxim, 
'Id  cerium  est  quod  cerium  reddi  potest?  does  not  apply, 
except  the  certainty  required  may  be  ascertained 
from  the  face  of  the  paper.  With  these  rules  as  our 
own  guide,  we  think  the  agreement  to  pay  a  certain 
sum  at  a  particular  place,  when  the  acceptor  lives  at  a 
different  one,  'with  exchange,'  introduces  an  uncer- 
tainty as  to  the  amount  to  be  paid,  which  destroys  the 
character  of  the  negotiability  of  the  instrument  as  a 
bill  of  exchange.  If  it  were  true  that  there  was,  at  all 
times,  a  definite  and  unchangeable  rate  of  exchange, 
then  there  would  probably  be  no  uncertainty  in  the 
instrument.  But  it  is  a  fact  well  known  to  the  busi- 
ness world  that  there  is  no  such  fixed  and  unchange- 
able rate.  Indeed,  the  rate  charged  for  exchange  is 
ofttimes  a  financial  barometer,  indicative  of  the  state 
of  the  money  market.  He  who  was  an  observer  of  the 
financial  world  during  the  year  1893,  could  not  have 
failed  to  observe  the  varying  rates  charged  for  ex- 
change during  the  panic  which  was  upon  us  at  that 
time.  Moreover,  it  is  well  known  that  rates  of  ex- 
change vary  in  the  different  localities,  and  ofttimes  in 
the  same  locality.  Here,  then,  an  element  of  uncer- 
tainty is  introduced  into  this  bill  of  exchange,  and 
the  amount  to  be  paid  by  the  acceptor  will  never  be 
known  until  he  applies  for  his  draft,  at  such  point  as 
he  may  happen  to  be,  when  the  instrument  is  due. 
Again,  neither  the  state  of  the  money  market,  condi- 
tion of  the  bank  and  its  account  with  the  correspond- 
ent, nor  the  rate  of  exchange  in  the  particular  local- 
ity, can  be  determined  until  the  time  for  payment  ar- 
rives. In  all  the  cases  affirming  the  negotiability  of 
instruments  of  this  kind,  these  facts  are  practically 
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conceded,  and  the  only  answer  offered  is,  first,  that  a 
custom  has  lately  grown  up  among  banks  to  treat 
feuch  instruments  as  negotiable,  and  that  such  custom 
should  be  regarded  and  recognized.  It  is  sufficient 
to  say,  in  reply,  that  we  have  never  understood  that 
the  customary  understanding  of  the  law,  no  matter 
how  general,  changed  the  law  itself.  There  would  be 
some  force  in  the  position,  if  it  appeared  that  there  was 
a  uniform  custom  in  the  business  to  charge  a  fixed 
and  certain  rate  of  exchange  between  all  places,  de- 
pending simply  upon  the  amount  called  for  by  the 
bill.  But  such  is  not  the  case.  It  has  also  been  said, 
second,  that  the  amount  of  exchange,  when  any  is 
charged,  is  so  inconsiderable  that  such  a  provision 
ought  not  to  destroy  the  character  of  the  instrument 
We  cannot  lend  our  approval  to  this  doctrine.  It  is 
exceedingly  unsafe  to  permit  innovations  upon  well- 
settled  rules  of  law.  To  do  so  would  lead  to  'evils  we 
know  not  of.'  We  had  better  endure  the  hardships 
incident  to  a  strict  construction  of  the  rules  ap- 
plicable to  commercial  paper,  than  tolerate  an  inno- 
vation which  may  lead  to  untold  evils.  It  is  of  the  ut- 
most importance  to  the  business  wrorld  that  the  fixed 
rules  with  reference  to  commercial  paper  shall  be 
preserved  in  their  rigor  and  integrity.  Another  argu- 
ment in  support  of  the  character  and  negotiability  of 
such  paper  is  that,  when  the  acceptor  is  called  upon  to 
pay  exchange  upon  a  particular  place,  it  is  no  more 
in  effect,  than  a  requirement  that  the  paper  be  paid 
at  the  place  on  which  the  exchange  is,  to  be  paid.  But 
this  is  clearly  unsound.  As  said  by  Mr.  Justice 
Corliss,  in  Flagg  v.  School  Dist.  No.  70,  supra, 
'There  is  a  marked  difference,  both  to  debtor  and  cred- 
itor, with  respect  to  the  amount  to  be  paid  and  re- 
ceived, between  cases  where  the  paper  is  payable  at 
one  place,  with  exchange  on  another,  and  cases  where 
the  paper  is  payable,  without  exchange,  at  the  last 
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named  place.  Suppose,  when  the  money  is  payable  in 
this  State,  the  creditor  wishes  to  use  the  money  here. 
He  is  doubly  benefited  by  the  provision  t©  pay  here, 
with  New  York  exchange.  Had  the  paper  been  pay- 
able in  New  York,  without  exchange,  he  might  be 
compelled  to  pay  exchange  on  some  wrestern  point,  to 
bring  the  money  to  this  State.  But,  by  having  it  paid 
here,  he  saves  this  sum,  and,  in  addition,  places  in  his 
pocket  the  amount  of  New  York  exchange  paid  him 
by  the  debtor.  In  times  of  great  financial  fright,  like 
those  through  which  we  have  been  passing,  the  differ- 
ence might  be  equal  to  a  considerable  sum.  Nor  is  the 
effect  the  same  upon  the  debtor.  Should  his  money 
be  in  New  York,  he  must  pay  the  cost  of  bringing  it 
west,  and  also  pay  the  creditor  the  further  cost  of 
sending  it  back,  although  the  creditor  may  not  desire 
it  remitted,  whereas,  had  the  debt  been  payable  in 
New  York,  without  exchange,  he  would  have  saved 
both  of  these  items  of  exchange. '  We  have,  as  we 
think,  sufficiently  answered  all  arguments,  worthy  of 
the  name,  made  in  support  of  the  negotiability  of  such 
instruments.  And,  while  we  do  not  think  them 
utterly  devoid  of  strength,  our  judgment  is,  they  are 
untenable." 

And,  in  the  case  of  Windsor  Sav.  Bank  v.  McMahan, 
supra,  the  court  says:  "The  contract  evidenced  by  the 
note  binds  the  maker  thereof  to  pay  the  installments 
of  interest  and  principal,  with  exchange  on  New  York, 
and  the  latter  provision  is  just  as  much  a  part  of  the 
contract  as  are  the  provisions  touching  the  principal 
sum  and  interest.  Resolving  the  contract  into  its  sev- 
eral parts,  we  find  it  to  be  a  contract  for  the  payment 
of  the  principal  sum  of  $14,000.00  in  five  years  from 
date,  for  the  payment  of  $490.00  every  six  months  as 
interest,  and  for  the  payment  on  each  installment  of 
interest,  and  also  on  the  principal  sum  when  paid,  of 
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the  current  rate  of  exchange  between  Council  Bluffs, 
Iowa,  and  New  York.  The  party  is  bound  to  pay  this 
current  rate  of  exchange,  as  a  part  of  the  contract. 
The  amount  thereof  is  left  wholly  dependent  upon 
what  rates  may  be  when  the  several  payments  come 
due,  and  there  is  no  legal  or  business  rule  by  which 
the  amounts  may  be  ascertained  until  the  day  of  pay- 
ment arrives.  It  is  difficult  to  conceive  of  any  other 
provision  that  could  have  been  incorporated  into  this 
note  that  would  have  rendered  the  amount  to  be  paid 
more  uncertain  than  this  one  touching  the  payment 
of  exchange.  True,  the  fluctuations  in  the  rate  of  ex- 
change may  not  have  b'een  very  great,  yet  this  could 
not  have  been  foreseen  with  certainty  when  the  note 
wTas  executed.  When  the  note  was  signed  it  was  im- 
possible to  know  whether  the  rate  of  exchange  to  be 
paid  upon  the  principal  sum  when  it  matured  five 
years  thereafter,  would  be  one-tenth  of  one  per  cent,  op 
one  per  cent.  Therefore  it  is  clear  that,  unless  we 
abandon  the  rule  of  requiring  certainty  in  the  amount 
to  be  paid  at  maturity  as  an  essential  element  in  ne- 
gotiable paper,  this  note  cannot  be  held  negotiable 
under  the  principles  of  the  law  merchant.  Counsel  cite 
a  number  of  cases  wherein  it  has  been  held  that  pro- 
visions waiving  the  benefit  of  appraisement  or  exemp- 
tion laws,  or  for  the  payment  of  attorney's  fee  and  the 
like,  do  not  destroy  the  negotiability  of  the  note  con- 
taining them.  These  provisions  do  not  affect  or 
render  uncertain  the  amount  to  be  paid  at  the  matur- 
ity of  the  paper.  If  the  note  is  promptly  paid  at  ma- 
turity, these  provisions  do  not  come  into  effect.  They 
are  intended  to  define  the  rights  of  the  parties  in  case 
the  note  is  not  paid,  and  the  holder  is  obliged  to  re- 
sort to  legal  means  for  the  collection  thereof.  They 
are  held  to  be  provisions  outside  the  contract  of  pay- 
ment of  the  note,  and  not  affecting  it  In  the  case  at 
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bar,  the  obligation  to  pay  exchange  is  part  of  the  con- 
tract of  payment,  and  cannot  be  separated  therefrom. 
When  each  payment  of  interest  matured,  as  well  as 
when  the  principal  came  due,  the  maker  of  the  note 
was  bound  ito  pay  the  amount  of  exchange  according 
to  the  then  current  rate,  as  well  as  the  amounts  of  the 
interest  and  principal.  Paper,  to  be  negotiable  under 
the  law  merchant,  must  define  by  its  terms  what  the 
obligation  of  the  maker  is,  so  that,  as  it  passes  from 
hand  to  hand  in  the  business  world,  it  may  be  ascer- 
tainable from  the  face  of  the  instrument  what  is  de- 
mandable  frojn  the  maker.  If  there  inheres  in  the 
contract  of  payment  an  element  of  uncertainty  of  such 
a  nature  that,  as  each  payment  is  made,  it  is  neces- 
sary, in  order  to  determine  the  sum  that  must  be  paid 
to  fully  discharge  the  contract,  to  make  inquiry  touch- 
ing an  extrinsic  fact,  and  ascertain  by  such  in- 
quiry what  the  rate  of  exchange  is  at  a  given  point 
between  that  place  and  New  York,  it  certainly  seems 
that  such  an  instrument  is  not  a  'courier  without  lug- 
gage/ but,  on  the  contrary,  is  hampered  by  the  abso- 
lute necessity,  imposed  by  its  own  terms  on  the  maker, 
of  ascertaining,  as  each  payment  matures,  what  the 
exchange  upon  the  interest  or  principal  amounts  to 
at  the  rate  then  prevailing  at  the  place  of  payment" 
While  we  are  impressed  with  the  reasoning  con- 
tained in  many  of  the  cases  cited,  wherein  it  is  held 
that  promissory  notes  containing  stipulations  of  this 
character  should  be  held  to  be  negotiable,  if  those 
who  deal  therein  accept  them  as  such,  that  the  law 
merchant  is  simply  the  general  custom,  accepted  and 
acted  upon  by  common  consent  of  those  trading  and 
doing  business  together;  so,  if  paper  passes  from  hand 
to  hand,  in  the  general  routine  of  business,  and  is  ac- 
cepted as  negotiable,  the  law  should  recognize  it  as 
such;  nevertheless,  we  are  bound  to  take  notice  of  the 
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fact  that  the  negotiability  of  such  obligations  is.quite 
often  disputed,  and,  when  questioned,  the  holdings  of 
the  courts  as  to  their  negotiability  are  inharmonious. 
The  line  of  cases  holding  that  the  provision  "with  ex- 
change" introduces  into  the  obligation  an  element  of 
uncertainty  which  destro}rs  its  negotiability,  seems  to 
meet  the  approval  of  at  least  a  majority  of  this  court; 
and,  inasmuch  as  wre  have  no  precedents  on  the  ques- 
tion in  this  State,  we  will  follow  that  line  of  the  ad- 
judications. 

The  judgment  is,  therefore,  reversed,  with  instruc- 
tions to  overrule  the  demurrers  to  the  answers. 

Ftted  June  18,  1896. 


No.  2,063. 

Dunlap  v.  Eden  et  al. 

Pleading. — Complaint.  — Exhibit — Construction.  — Bond.  — In  an  ac- 
tion on  a  contractor's  bond,  the  terms  of  the  bond  are  controlling, 
and  not  the  allegations  of  the  complaint  in  relation  thereto. 

Bond. — Of  Subcontractor.— Extent  of  Sureties9  Liability. — The  sure- 
ties on  a  bond  given  by  a  subcontractor,  conditioned  that  he  wiU 
complete  the  work  contracted  for,  and  that  he  wiU  save  the  con- 
tractor harmless  and  indemnify  him  against  loss  arising  out  of  or 
by  reason  of  any  lien  created  by  reason  of  the  work  to  be  per- 
formed, or  materials  furnished  by  such  subcontractor,  are  not 
bound  to  pay  for  work  and  material  furnished  to  the  subcontractor, 
the  bond  not  providing  that  the  subcontractor  shall  fully  keep  and 
perform  his  contract  with  the  contractor. 

Same. — Liability  of  Sureties.  —  Sureties  on  a  subcontractor's  bond 
are  only  bound  to  the  extent  that  they  guarantee  the  payment  of 
debts. 

Same. — Scope  Of. — A  new  condition  cannot  be  added  to  a  bond,  in 
the  absence  of  mistake,  where  it  appears  to  be  complete  and  perfect 
on  its  face. 

Suretyship. — Construction. — The  contract  of  a  surety  will  be  strictly 
construed. 
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From  the  Johnson  Circuit  Court, 

W.  Eldridge  and  F.  E.  Barker,  for  appellant. 

J.  S.  Duncan,  C.  W.  Smith,  and  H.  H.  Hornbrook, 
for  appellees. 

Davis,  C.  J. — This  action  was  brought  by  appellant 
as  plaintiff,  against  the  appellee,  Eden,  as  principal, 
and  the  appellees,  Johnson  and  Anstis,  as  sureties, 
upon  a  bond  executed  by  said  Eden  to  one  Robert 
Waggener.  The  demurrer  of  the  sureties  was  sus- 
tained to  the  complaint,  by  the  court  below,  and  the 
appellant  refusing  to  plead  further,  the  court  ren- 
dered judgment  on  the  demurrer. 

The  only  error  assigned  in  this  court,  is,  that  the 
court  erred  in  sustaining  the  demurrer  of  Johnson 
and  Anstis  to  the  complaint. 

Waggener  entered  into  a  contract  with  the  city  of 
Franklin  to  erect  a  building  for  city  purposes,  and  he 
sublet  the  brick  work  to  the  appellee  Eden. 

The  bond  in  suit  reads  as  follows : 

"Know  all  men  by  these  presents,  that  we,  Asa 
Eden,  John  J.  Johnson  and  William  J.  Anstis,  of 
Marion  and  Johnson  counties,  State  of  Indiana,  are 
held  and  firmly  bound  unto  Robert  Waggener  in  the 
penal  sum  of  ($5,953.00)  five  thousand,  nine  hundred 
and  fifty-three  dollars,  for  the  payment  of  which  well 
and  truly  to  be  made,  we  bind  ourselves,  adminis- 
trators, heirs  and  assigns,  jointly  and  severally,  firmly 
by  these  presents,  dated  and  sealed  this  31st  day  of 
August,  1895.  The  condition  of  the  above  obligation 
is  such  that,  whereas,  the  said  Asa  Eden  has  entered 
into  a  contract  under  this  date,  with  the  said  Robert 
Waggener,  to  do  and  complete  the  brick  work  and  fur- 
nish materials  therefor  for  a  city  hall,  to  be  built  in 
the  city  of  Franklin,  Indiana,  according  to  plans  and 
specifications,  conditions  and  contract,  prepared  by 
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S.  C.  Dark  &  Co.,  architects,  of  Indianapolis,  Indiana, 
and  such  changes  as  may  be  made  therein.  Now, 
should  the  aforesaid  contractor,  Asa  Eden, do  and  com- 
plete said  work,  as  aforesaid,  and  protect  and  save  the 
said  Robert  Waggener  against  any  and  all  loss,  costs, 
attorney's  fees,  or  other  expenses  of  whatever  nature, 
caused  by  lien  or  liens  wrhich  may  be  created  upon 
said  house  or  the  real  estate  upon  which  it  is  to  be 
placed  by  any  sub-contractor,  laborer,  artisan,  or  per- 
sons furnishing  materials  therefor,  then  this  obliga- 
tion to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect.  This  obligation  shall  not  be  affected 
by  any  changes  made  in  the  material  or  workman- 
ship of,  in  the  terms  of  the  contract  This  bond  is  to 
be  enforced  without  relief  from  valuation  or  appraise- 
ment laws.  Witness  our  hands  and  seals,  this  31st 
day  of  August,  1895. 

"Asa  Eden, 
"John  J.  Johnson, 
"William  J.  Anstis." 
The  appellant  avers  that  afterwards,  at  the  special 
instance  and  request  of  said  Eden,  he  furnished  ma- 
terials used  in  the  construction  of  said  building  of  the 
value  of  one  hundred  and  fifty  dollars  and  seventy 
cents,  for  which  said  Eden  failed  to  pay  him. 

Are  Johnson  and  Anstis  liable  on  the  bond  ex- 
ecuted by  them  as  sureties  for  Eden  to  Waggener,  for 
the  materials  furnished  by  Dunlap  to  Eden?  This  is 
the  only  question  presented  for  our  consideration. 

In  the  written  contract  between  Waggener  and 
Eden,  the  latter  agreed  "to  do  all  the  work  *  *  and 
to  furnish  all  the  materials  for  the  brick  work,"  and 
also  that  he  would  "pay  any  and  all  persons  *  *  * 
furnishing  any  material  or  materials  therefor."  It 
will,  however,  be  observed  that  the  bond  is  not  con- 
Vol.   15—37 
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ditioned  generally  that  Eden  shall,  in  all  things,  faith- 
fully perform  and  execute  the  contract  entered  into 
between  himself  and  Waggener;  nor  specially  that  he 
shall  pay  for  material. 

There  are  two  conditions,  which,  if  performed,  ex- 
onerate the  sureties. 

1.  That  Eden  shall  do  and  complete  the  wTork. 

2.  If  he  shall  save  said  Waggener  harmless  and 
indemnify  him  against  loss,  etc.,  arising  out  of  or  by 
reason  of  any  lien,  etc. 

It  is  not  alleged  in  the  complaint  that  the  work  was 
not  fully  completed,  according  to  the  terms  of  the  con- 
tract between  said  Waggener  and  Eden.  Neither  is  it 
averred  that  anv  lien  was  filed  for  material,  or  that 
said  Waggener  suffered  any  loss  by  reason  of  the  fail- 
ure of  said  Eden  to  pay  for  any  material. 

The  averment  is  that  said  Eden,  "before  said  ma- 
terials were  furnished  by  said  plaintiff,  executed  to  the 
said  Waggener  an  agreement  and  bond  in  the  penal 
sum  of  five  thousand,  nine  hundred  and  fifty-three  dol- 
lars, with  defendants  John  J.  Johnson  and  William 
J.  Anstis  as  sureties  thereon,  guaranteeing  that  the 
said  Asa  Eden  would  promptly  pay  all  debts  incurred 
by  him  in  the  construction  of  said  building,  including 
materials  furnished  him  therefor." 

While  it  is  true  that,  in  the  contract  between  Wag- 
gener and  Eden,  there  is  a  provision  that  Eden  "shall 
pay  *  *  any  and  all  persons  furnishing  any  ma- 
terial or  materials  therefor,  there  is  no  such  provi- 
sion in  the  bond  executed  by  Johnson  and  Anstis.  It 
is  not  stipulated  in  the  bond  that  Eden  shall  pay  for 
the  material  used  in  the  building. 

The  rule  is  that  where  a  written  instrument  is  the 
foundation  of  a  pleading,  and  is  made  an  exhibit,  its 
statements  will  control  the  allegations  of  the  plead- 
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ing.  Avery  v.  Dougherty,  102  Ind.  443;  Bayless  v.  Glenn, 
72  Ind.  5;  Cotton,  Exr.,  v.  State,  ex  reh,  64  Ind.  573. 

Therefore,  in  determining  the  liability  of  the  sure- 
ties in  this  action,  we  are  governed  by  the  terms  and 
conditions  of  the  bond,  and  not  by  the  allegations  in 
relation  thereto  in  the  complaint 

The  contention  of  counsel  for  appellant  is  that  the 
contract  and  bond,  having  been  executed  contempo- 
raneously, are  treated  as  one  instrument,  and  that  the 
sureties  on  the  bond  are  bound  for  the  performance 
of  all  the  terms  and  conditions  of  the  contract 

Assuming  that  the  bond  and  contract  should  be 
read  and  construed  together,  it  does  not  follow  that 
the  obligors  on  the  bond  are  liable  for  all  the  debts 
contracted  by  Eden  in  the  execution  of  the  contract. 
They  are  only  bound  to  the  extent  that  they  guar- 
anteed the  payment  of  such  debts. 

In  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334,  the  con- 
dition of  the  bond  was  that  "Forsyth  should  pay,  or 
cause  to  be  paid,  any  and  every  indebtedness  or  liabil- 
ity then  existing,  or  which  might  thereafter  in  any 
manner  exist  or  be  incurred,  on  the  part  of  William 
H.  Forsyth,  to  the  Singer  Manufacturing  Company, 
whether  such  liability  should  exist  in  the  shape  of 
book  accounts,  notes,  renewals,  or  extensions  of  notes 
or  accounts,  acceptances,  endorsements  or  otherwise." 

In  La  Rose  v.  Logansport  Nat.  Bank,  102  Ind.  332,  a 
condition  of  the  bond,  among  others,  was  that  the 
cashier  should  "account  for  and  pay  over  all 
monevs,"  etc. 

In  this  case,  under  the  terms  and  conditions  of  the 
contract,  Eden  was  to  complete  the  work,  pay  for  the 
work  and  material,  and  indemnify  Waggener  against 
loss,  etc.,  but  under  the  terms  of  the  bond,  the  obligors 
were  bound  only  that  Eden  should  complete  the  work 
and  indemnify  Waggener. 
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In  other  words,  as  before  observed,  there  is  no  pro- 
vision in  the  bond  that  Eden  shall  pay  for  the  work 
and  material.  There  is  no  general  condition  in  the 
bond  that  Eden  shall,  in  all  things,  fully  keep  and 
perform  the  contract  between  himself  and  Waggener. 
There  is  no  provision  therein  of  similar  import.  The 
language  of  the  bond  is  clear,  plain,  and  explicit,  and 
there  is  no  averment  that  there  was  any  mistake  in 
drawing  the  bond,  by  reason  of  which  the  condition 
that  Eden  should .  pay  for  labor  and  material  was 
omitted. 

It  is  a  familar  rule,  that  where  a  bond  appears  to 
be  complete  and  perfect  on  its  face,  with  conditions 
fully  expressed,  a  new  condition,  in  the  absence  of 
mistake,  cannot  be  added.  Hart  v.  State,  ex  rel.,  120 
Ind.  83. 

It  is  well  settled,  that  the  contract  of  a  surety  must 
receive  a  strict  construction,  and  cannot  be  extended 
beyond  the  fair  scope  of  its  terms.  Warrum,  Admr.,  v. 
Derry,  14  Ind.  App.  442. 

In  our  opinion,  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint 

Judgment  affirmed. 

Filed  June  18, 1896. 


No.  2,126. 

Keehn  v.  McGillicuddy  et  al. 

Municipal  Corporation. —Change  of  Grade  of  Street. — Damages.— 
A  city  is  liable  to  property  owners  where  it  has  established  the  grade 
of  a  street,  and  the  abutting  property  has  been  improved  in  con- 
formity to  such  grade,  and  a  new  grade  subsequently  established 
to  the  injury  of  the  property. 
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Same. — Change  of  Grade  in  Street — Damages, — The  city  is  not  liable 
in  damages  for  a  change  from  the  natural  grade  of  a  street  to  one 
established  by  the  city. 

Same. — Complaint  — Damages, — Change  of  Grade  of  Street. — Where 
the  ordinance  set  out  in  a  complaint  for  damages  for  change  in  the 
grade  of  a  street  is  a  general  one  and  fixes  the  grade  at  the  cross- 
ings of  the  streets  surrounding  plaintiff's  property,  taken  in  con- 
nection with  the  averment  that  the  street  was  graded  in  accord- 
ance with  such  established  grade,  the  complaint  sufficiently  shows 
a  previously  established  grade. 

Same. — Ordinance.— Lost  Record. — The  losing  of  the  record  of  an  or- 
dinance does  not  render  the  ordinance  invalid,  where  it  does  not 
appear  but  that  the  original  is  in  existence. 

From  the  Porter  Circuit  Court 

N.  J.  Bozarth,  and  L.  B.  Martin,  for  appellant. 

W.  Johnston,  for  appellees. 

Lotz,  J. — The  appellant  was  the  plaintiff  below, 
and  her  complaint  consisted  of  four  paragraphs.  The 
second  paragraph  was  withdrawn,  and  demurrers 
were  sustained  to  each  of  the  others.  The  rulings  on 
these  demurrers  are  the  errors  assigned. 

The  first  paragraph  alleges,  in  substance,  that  the 
plaintiff  is  the  owner  of  a  certain  tract  of  land  situate 
within  the  corporate  limits  of  the  city  of  Valparaiso, 
fronting  and  abutting  on  Locust  street;  that  in  the 
year  of  1886,  the  common  council  of  said  city  passed 
an  ordinance  fixing  and  establishing  the  grade  for 
such  street;  and  that  the  street  was  graded  and  im- 
proved in  accordance  therewith;  that  afterwards,  and 
while  the  ordinance  was  in  full  force,  the  plaintiff  im- 
proved her  property  by  erecting  a  dwelling  house,  and 
making  lasting  and  valuable  improvements  thereon, 
in  conformity  to  such  established  grade;  that,  sub- 
sequently to  the  making  of  such  improvements,  the 
common  council,  without  having  first  assessed  and 
tendered  the  damages  occasioned  thereby,  by  ordi- 
nance  changed   the   grade   and    authorized   the   de- 


582        APPELLATE  COURT  OF  INDIANA, 

Keehn  v.  McGillicuddy  et  al. 

fendants  to  change  the  grade  of  said  street;  that,  in 
pursuance  of  the  direction  and  authority  of  the  city, 
the  defendants  did  change  the  grade  by  raising  the 
same  in  front  of  plaintiff's  dwelling  house  and  prem- 
ises from  six  to  twelve  feet  higher  than  the  former 
grade,  causing  a  large  embankment  to  be  erected  in 
front  of  her  house,  obstructing  the  view  and  rendering 
access  thereto  from  the  street  difficult  by  reason  of 
the  precipitous  banks,  and  damaging  her  property  to 
the  extent  of  $2,000. 

It  is  the  law  of  this  State,  that  when  the  city  au- 
thorities have  once  established  the  grade  of  any  street 
or  alley,  such  grade  shall  not  be  changed  until  the 
damages  occasioned  by  such  change  shall  have  been 
assessed  and  tendered  to  the  parties  injured  or  af- 
fected by  such  change.  Section  3508,  Burns'  Rev.  1894, 
(3073,  R.  S.  1881);  City  of  Jeffersonville  v.  Afyers,  2  Ind. 
App.  532. 

According  to  the  averments,  the  city  was  a  wrong- 
doer in  changing  the  grade,  and  those  who  acted  with 
it,  or  at  its  instigation,  were  also  wrongdoers,  and 
all  were  jointly  and  severally  liable.  City  of  Jefferson- 
ville v.  Myers,  supra. 

The  appellee  insists  that  the  complaint  is  bad  be- 
cause the  copy  of  the  ordinance  set  out  in  the  com- 
plaint only  fixes  the  grade  at  street  crossings.  There 
is  an  averment  that  the  street  was  graded  in  accord- 
ance with  an  ordinance  fixing  the  grade. 

The  ordinance  set  out  is  a  general  one,  and  fixes  the 
grade  at  the  crossings  of  many  streets,  and  it  fixes 
the  grade  at  the  crossings  of  the  streets  surrounding 
the  plaintiff's  property.  This,  taken  in  conjunction 
with  the  averment  that  the  street  was  graded  in  ac- 
cordance with  such  established  grade,  sufficiently 
shows  that  a  grade  had  been  established  by  the  city. 

The  third  paragraph  differs  from  the  first,  in  that  it 
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avers  that  the  plaintiff  made  the  improvements  on 
her  property  in  accordance  with  the  natural  grade, 
and  that  the  grade  subsequently  established  and  con- 
structed injured  her  property.  The  city  is  only  liable 
when  a  grade  has  been  once  established  and  a  new 
grade  subsequently  made.  City  of  Wabash  v.  Alber,  88 
Ind.  428. 

There  are  also  some  averments  of  negligence  in  the 
construction  of  the  grade.  A  city  is  liable  if  it  adopts 
improper  plans,  or  negligently  fails  to  comply  with 
proper  plans.  City  of  Jeffersonville  v.  MyerSj  supra. 
But  the  averments  of  negligence  here  are  too  in- 
definite and  uncertain  to  make  the  pleading  good.  As 
charging  negligence,  the  demurrer  was  properly  sus- 
tained to  this  paragraph. 

The  fourth  paragraph  is  practically  the  same  as  the 
first,  with  the  exception  that  it  is  averred  that  the 
ordinance  adopted  by  the  council  was  duly  recorded, 
but  the  record  thereof  lost.  The  fact  that  the  record 
was  lost  did  not  render  the  ordinance  invalid.  The 
original  may  still  be  in  existence. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrers  to  the  first  and  fourth  paragraphs  of 
complaint. 

Filed  June  18,  1896. 


No.  1,707. 

The  Pennsylvania  Co.  v.  Witte. 

Master  and  Servant. — Duty  of  Master. — It  is  the  duty  of  the  mas- 
ter to  exercise  reasonable  care  to  furnish  reasonably  safe  places  in 
which,  and  appliances  with  which,  the  servants  are  to  work,  and  to 
exercise  the  same  care  to  keep  them  in  such  condition. 
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Same. — Master's  Negligence.— Assumption  of  Hazards  by  Servant.— 
The  servant  does  not  assume  the  hazards  occasioned  by  the  master's 
negligent  breach  of  his  duty,  unless  with  knowledge  thereof  he  con- 
tinues in  the  master's  service. 

Same. — Pleading.— Assumption  of  Risk. — Knowledge  on  the  part  of 
a  servant  of  the  negligent  failure  of  the  master  to  exercise  reason- 
able care  to  furnish  a  reasonably  safe  place  to  work,  and  reasonably 
safe  appliances,  is  not  to  be  regarded  as  included  under  the  head  of 
contributory  negligence,  but  is  an  independent  factor,  the  ex- 
istence of  which  must  be  specifically  denied,  in  an  action  for  per- 
sonal injuries,  if  relied  upon. 

Same. — Imputed  Knowledge  of  Servant. — A  servant  will  be  held  to 
have  knowledge  of  the  existence  of  a  dangerous  defect  in  the  ap- 
pliances with  which  he  works,  where  the  defect  is  so  open  and  ob- 
vious that  he  ought  to  have  known  it  in  the  exercise  of  reasonable 
care  in  the  discharge  of  his  duties. 

Same. — Complaint.-- Sufficiency  Of. — In  an  action  for  personal  inju- 
ries a  general  allegation  of  negligence,  or  want  of  contributory  neg- 
ligence, or  knowledge  of  defects,  is  sufficient  as  against  a  demur- 
rer, unless  the  facts  specially  pleaded  show  the  contrary. 

Same. — Proof. — Not  Necessary  to  Prove  All  of  the  Averments  in  the 
Complaint. — In  an  action  for  personal  injuries,  plaintiff  will  not  be 
required  to  prove  all  of  the  acts  of  negligence  averred  in  his  com- 
plaint; where  various  acts  of  negligence  are  charged  therein,  it  is 
sufficient  if  he  prove  such  acts  of  negligence  therein  charged  as 
will  establish  his  case. 

Evidence. — Reversal  of  Judgment  on  the  Evidence. — A  judgment 
will  not  be  reversed  on  appeal,  unless  there  is  an  entire  lack  of  evi- 
dence, either  direct  or  inferential  to  sustain  some  fact  absolutely 
necessary  to  its  support. 

Same. — Practice. — A  judgment  will  not  be  reversed  on  account  of  ad- 
mission of  evidence,  where  no  objection  was  made  to  the  question 
until  after  it  was  answered. 

Practice. — Instruction. — A  party  cannot  complain  of  an  instruction 
which  is  identical  with  an  instruction  given  at  his  request. 

From  the  Whitley  Circuit  Court. 
Zollars  &  Worden9  for  appellant. 
L.  M.  Ninde,  for  appellee. 

Gavin,  C.  J. — Appellee  was  injured  while  working 
in  appellant's  shops.    For  this  he  recovered  judgment 
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for  damages  in  the  court  below.  Demurrers  to  the 
two  paragraphs  of  complaint  were  overruled,  with  ex- 
ceptions, and  judgment  rendered  over  appellant's  mo- 
tion for  a  new  trial. 

One  paragraph  of  complaint  alleges  that  appellee 
was  employed  to  oil  the  shafting  and  machinery  in 
appellant's  shops,  and  to  shovel  coal;  that  while  en- 
gaged in  oiling  a  certain  loose  pulley,  a  belt  slipped 
from  a  fast  pulley  along  side  it  and  set  the  loose  pul- 
ley in  motion,  whereby  his  hand,  which  held  the  loose 
pulley  was  thrown  into  certain  cogwheels;  that  this 
was  paused  by  the  dangerous  defects  in,  and  insuf- 
ficiency of,  the  shifter,  by  which  the  belt  was  shifted 
from  one  pulley  to  the  other,  and  by  which  it  should 
have  been  kept  upon  the  pulley  on  which  it  had  been 
placed. 

There  are  also  general  averments  of  knowledge 
upon  the  part  of  the  appellant,  and  want  of  knowl- 
edge of  the  dangerous  defects  and  due  care  upon  the 
part  of  appellee,  with  proper  averments  of  the  negli- 
gence of  appellant  in  so  maintaining  its  machinery  in 
such  dangerous  condition. 

It  is  well  settled,  that  it  is  the  duty  of  the  master 
to  exercise  reasonable  care  to  furnish  reasonably  safe 
places  in  which,  and  appliances  with  which,  the 
servants  are  to  work,  and  to  exercise  the  same  care 
to  keep  them  in  such  condition.  It  is  also  true,  that 
the  servant  assumes  all  the  risks  ordinarily  incident 
to  the  work  in  which  he  engages.  But  the  servant 
does  not  assume  the  hazards  occasioned  by  the 
master's  negligent  breach  of  his  duty,  unless  with 
knowledge  thereof  he  continues  in  the  master's 
service,  when,  as  a  general  rule  (subject,  however,  to 
some  exceptions,  with  which  we  have  not  now  to  deal) 
the  servant  is,  in  Indiana,  held  to  assume  these 
added    hazards.      Rogers   v.    Leyden,    127   Ind.    50 ; 
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Louisville,  etc.,  B.  W.  Co.  v.  Quinn,  14  Ind. 
App.  554,  Evansville,  etc.,  B.  B.  Co.  v.  Holcomb,  9  Ind. 
App.  198;  Blondin  v.  Oolitic,  etc.,  Co.,  11  Ind.  App. 
395;  Lynch  v.  Pittsburg,  etc.,  B.  W.  Co.,  8  Ind.  App. 
516;  Pennsylvania  Co.  v.  Burgett,  7  Ind.  App.  338. 

It  must  also  be  regarded  as  established  in  this 
State  that  such  knowledge  as  operates  as  an  assump- 
tion of  the  risk,  is  not  to  be  regarded  as  included 
under  the  head  of  contributory  negligence,  but  is 
an  independent  factor  or  element,  the  existence  of 
which  must  be  specifically  denied,  as  the  knowledge 
of  the  master  must  be  specifically  averred.  Ken- 
tucky, etc.,  Bridge  Co.  v.  Eastman^  7  Ind.  App.  514; 
Pittsburgh,  etc. ,  B.  W.  Co.  v.  Woodward,  9  Ind.  App. 
169;  Evansville,  etc.,  B.  W.  Co.  v.  Duel,  134  Ind. 
156 ;  New  Kentucky  Coal  Co.  v.  Albani,  12  Ind.  App. 
497;  Louisville,  etc.,  B.  W.  Co.  v.  Corps,  124  Ind. 
427. 

Although  the  servant  may  not  have  actual  knowl- 
edge of  the  existence  of  the  dangerous  defect,  if  the 
defect  is  open  and  obvious,  so  that  in  the  exercise  of 
reasonable  care  in  the  discharge  of  his  duties  he 
ought  to  have  known  it,  then  he  will  be  deemed  to 
have  known  that  which  he  should  have  learned. 
Muncic  Pulp  Co.  v.  Jones,  11  Ind.  App.  110;  Ijynch  v. 
Chicaf/o,  etc.,  R.  W.  Co.,  supra. 

The  general  averments  of  knowledge  and  want  of 
knowledge,  however,  include  both  actual  and  im- 
puted knowledge.  Evansville,  etc. ,  B.  W.  Co.  v.  Duel, 
supra;  Louisville,  etc..  B.  W.  Co.  v.  Miller \  141  Ind. 
533;  Heltonville  Mfg.  Co.  v.  Fields,  138  Ind.  58;  Lake 
Erie,  etc.,  B.  W.  Co.  v.  Mc Henry,  10  Ind.  App.  525; 
Louisville,  etc.,  B.  W.  Co.  v.  Breedlove,  10  Ind.  App. 
657. 


MAY  TERM,  1896— Vol.  15.  587 

The  Pennsylvania  Co.  v.  Witte. 

Counsel,  in  their  brief,  state:  "The  shifter  is  not  ac- 
curately described  in  the  complaint.  Nop  is  its  use  or 
connection  with  the  belt  sufficiently  stated  to  give 
one  a  just  idea  of  its  operation."  In  this  statement, 
we  are  of  opinion  counsel  are  sustained  by  the  fact; 
but  we  are  not,  therefore,  permitted  to  supplement 
the  allegations  of  the  complaint,  and  make  them  more 
specific  by  resort  to  the  description  of  the  machinery's 
working,  set  forth  by  counsel  in  their  brief,  in  order 
to  overthrow  the  general  averments  of  the  complaint. 
In  actions  such  as  this,  the  general  averments  of  neg- 
ligence, or  want  of  contributory  negligence,  or  knowl- 
edge of  dangerous  defects,  will  be  deemed  sufficient  as 
against  demurrers,  unless  the  facts  specifically  stated 
clearly  show  the  contrary.  Evansville,  etc. ,  R.  W.  Co. 
v.  Malott,  13  Ind.  App.  289 ;  Eureka  BVk  Coal  Co.  v. 
Bridgewater,  13  Ind.  App.  333. 

In  view  of  the  lack  of  particularity  in  the  state- 
ments concerning  the  mode  of  construction  of  this 
shifter,  and  especially  in  view  of  the  direct  averment 
that  it  was  no  part  of  the  appellee's  duty  "to  work 
with  or  operate  said  shifter,  or  any  of  its  fastenings," 
nor  to  inspect  or  repair  the  same,  we  cannot  say  that 
the  general  averment  of  want  of  knowledge  appears 
conclusively  to  be  untrue. 

The  second  paragraph  contains  largely  the  same 
matters  as  the  first,  with  additional  charges  of  other 
acts  of  negligence,  such  as  failure  to  put  guards  over 
the  cogwheels,  and  suffering  the  "rattler  and  the  line 
shafting,  its  bearings,  boxings,  and  fastenings,  and 
the  said  cogwheels,  their  shaftings,  boxings,  bear- 
ings, and  the  cogs  on  said  wheels  to  be  arid  become 
and  remain  worn  out,  out  of  order,  loose,  worthless, 
and  dangerous"  for  use  by  the  appellee  and  others, 
and  also  in  suffering  each  and  every  part  of  said  ma- 
chinery "to  be  and  become  and  remain  worn  out, 
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loose,  out  of  order,  and  dangerous."  It  is  further 
averred  that  the  accident  happened  "because  and  on 
account  of  each  and  every  part  of  said  defective]  and 
dangerous  condition  of  said  machinery  and  appli- 
ances, and  of  every  part  thereof,  as  aforesaid." 

Since  our  practice  authorizes  plaintiffs,  in  such 
actions  as  this,  to  plead  in  one  paragraph  various  dif- 
ferent defects  as  the  cause  of  the  injury,  we  cannot, 
in  considering  the  complaint,  confine  ourselves  to  a 
consideration  of  one  or  more  only,  to  the  exclusion  of 
the  others.  Nor  is  the  plaintiff  to  be  thus  restricted 
in  his  proof.  Upon  the  trial  it  is  sufficient  if  he  prove 
so  many  of  the  acts  of  negligence  charged  as  will  es- 
tablish his  case.  Diamond  'Block  Coal  Go.  v.  Edmonson, 
14  Ind.  App.  594,  and  cases  cited;  Standard  Oil  Co.  v. 
Bowker,  141  Ind.  12. 

There  was  no  error  in  overruling  the  demurrers. 

We  come  now  to  the  questions  presented  by  the  mo- 
tion for  a  new  trial. 

It  was  proved,  by  the  sheriff's  return  upon  the  sum- 
mons, that  it  was  served  on  appellant  before  the  ex- 
piration of  the  two  years,  by  which  the  cause  of  action 
would  have  been  barred. 

In  considering  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  it  must  be  borne  in  mind  that,  by 
its  general  verdict,  the  jury,  whose  members  saw  and 
heard  the  witnesses,  observed  their  manner,  their  ap- 
parent intelligence  and  bias,  has  found  all  the  facts 
essential  to  a  recovery  in  appellee's  favor.  This  ver- 
dict has  received  the  approval  of  the  trial  judge.  To 
us,  upon  appeal,  it  is  not  allowable  to  reverse  the 
judgment  upon  the  evidence,  unless  there  be  an  entire 
lack  of  evidence,  either  direct  or  inferential,  to  sus- 
tain some  fact  absolutely  necessary  to  appellee's 
success. 


MAY  TERM,  1896— Vol.   15.  589 

The  Pennsylvania  Co.  ».  Witte. 

There  is  evidence  to  establish  the  following  facts: 
Appellee  was  a  laborer,  who  had  been  hired  about 
a  year  before  the  accident,  to  help  generally,  and  who 
had  been  employed  for  eight  or  nine  months  to  shovel 
coal,  to  oil  the  shaftings  and  pulleys  in  appellant's 
large  shops,  and  also  to  repair  the  belts  when  called 
upon  for  that  purpose.  No  express  duty  of  Inspec- 
tion or  examination  of  machinery  was  imposed  upon 
him  by  the  terms  of  his  contract  or  the  directions  of 
his  superior.  One  piece  of  machinery  which  he  oiled 
was  a  rattler,  a  large  iron  cylinder  about  four  feet  in 
diameter,  in  which  boiler  flues  were  placed  to  be 
rolled  about  and  thus  cleaned.  The  power  was  trans- 
mitted to  it  by  a  large  cogwheel,  on  which  worked  a 
smaller  one.  The  latter  was  attached  to  a  shaft, 
which  was  caused  to  revolve  by  a  belt  running  over 
two  pulleys,  one  upon  it  and  another  upon  the  main 
shaft  Upon  the  small  shaft  which  connected  with 
the  cogwheel,  were  two  pulleys,  one  next  to  the  cog- 
wheel, which  was  loose,  and  the  other  attached  to  the 
shaft  and  called  a  fast  pulley,  1-16  to  3-8  of  an  inch 
east  of  the  former.  When  the  belt  was  on  the  latter, 
the  rattler  and  cogwheels  were  in  motion.  When 
upon  the  loose  pulley  the  latter  revolved,  but  the  shaft 
and  machinery  remained  fixed.  When  the  machinery 
was  in  motion,  the  loose  pulley  would  also  revolve,  but 
it  could  be  readily  stopped.  A  lever  extended  under 
the  frame  work,  to  which  the  shaft  was  fixed.  Upon  the 
end  next  to  the  belt  were  two  arms  extending  upward 
above  the  belt,  by  which,  when  the  handle  of  the  lever 
in  front  was  pushed  the  one  way  or  the  other,  the 
belt  was  shifted  to  the  one  pulley  or  the  other.  Above 
the  handle  in  front  was  a  metal  disc  with  holes, 
through  which  pins  were  let  down,  which  held  the 
shaft  in  place.  While  appellee  was  oiling  the  loose 
pulley,  just  as  he  had  been  directed  to  do  by  his  su- 
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perior,  the  belt  suddenly  slipped  over  upon  the  loose 
pulley,  far  enough  to  put  it  in  rapid  motion,  whereby 
his  left  hand,  which  was  resting  upon  it  to  hold  it  still, 
was  thrown  into  the  cogwheels  and  crushed.  Appel- 
lee had  been  in  the  habit  of  using  the  shifter  at 
various  times  in  his  work. 

Appellant's  theory  of  the  accident  is  that  it  was 
caused  by  the  unsafe  manner  in  which  appellee  un- 
dertook to  do  the  work,  and  by  his  sleeve  catching  in 
the  cogwheels,  and  not  by  reason  of  the  belt's  sud- 
denly slipping  over.  It  further  claims  that  appel- 
lee, having  had  full  opportunity  to  learn  of  the  de- 
fects  and  the  dangers,  assumed  all  risks. 

There  is  evidence  that  some  of  the  holes  in  the  disc 
had  worn  from  an  eight  to  three-sixteenths  of  an  inch 
larger  than  they  originally  were,  and  that  thus,  when 
the  pin  was  dropped  in,  it  would  slip  a  little  to  one 
side,  allowing  some  play  to  the  shifter.  There  was 
also  evidence  that  the  continued  use  of  the  machine 
had  caused  the  wood  about  the  boxing  in  which  the 
east  end  of  the  shaft  rested,  to  become  worn  so  that 
when  a  heavy  strain  was  put  upon  the  belting  the 
shaft  was  drawn  from  a  quarter  to  half  an  inch  out  of 
line.  As  a  result,  there  was  an  inclination  for  the  belt 
to  slip  west  toward  the  loose  pulley,  which  varied  in 
its  distance  from  the  fast  pulley  with  the  pull  from 
1-16  to  1-4  of  an  inch. 

It  was  within  the  range  of  the  evidence  for  the  jury 
to  conclude  that  the  pulleys  happened  to  be  quite 
close  together  when  an  extra  strain  was  thrown  upon 
the  belt;  that  by  the  shaft  being  out  of  line  the  belt 
tended  to  slip  toward  the  loose  pulley  far  enough  to 
catch  it  and  set  it  in  motion,  and  this  was  not  pre- 
vented by  the  shifter,  because  of  the  play  allowed  it 
by  a  loose  pin. 

Granting  that  there  was  not  any  actionable  negli- 
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gence  in  relation  to  the  shifter,  yet  we  have  the  loose- 
ness of  the  boxing,  caused  by  the  worn  condition  <5f 
the  frame  in  which  it  rested,  as  a  prime  factor  in  pro- 
ducing the  injury.  This  condition  the  jury  found  to 
have  been  such  as  appellant  should  have  discovered 
and  remedied,  although  appellant's  witnesses  denied 
the  existence  of  the  defect,  and  in  some  instances  the 
possibility  of  the  alleged  results. 

It  does  not  appear  conclusively  that  either  the  de- 
fect or  the  consequent  danger  were  open  and  obvious 
to  one  upon  whom  rested  no  duty  of  inspection,  and 
who  was  possessed  of  no  special  mechanical  skill. 
When  once  the  existence  of  the  defect  is  conceded,  as 
for  the  purpose  of  this  case  it  must  be,  the  fact  that  it 
was  not  known  to  so  many  skilled  men,  upon  whom 
rested  more  or  less  of  the  duty  of  inspection,  would 
seem  to  demonstrate  pretty  clearly  that  the  defect 
was  not  open  and  obvious.  As  to  the  consequent 
danger,  caused  by  the  belt  slipping  westward  when 
the  east  end  of  the  shaft  was  pulled  nearer  to  the  main 
shaft,  it  would  be  hardly  fair  to  bind  appellee',  a  com- 
mon laborer,  to  knowledge  of  this  probable  result, 
when  learned  counsel  seemed,  upon  the  trial,  to  be 
slow  to  believe  that  such  could  be  the  result,  even 
after  numerous  witnesses  had  testified  thereto,  and 
when  Henderson,  the  foreman  of  the  shops,  himself 
testified  that  if  the  shaft  did  get  out  of  line  a  quarter 
of  an  inch  it  would  not  have  any  effect  upon  the  run- 
ning of  the  belt 

Nor  are  we  content  to  accede  to  appellant's  argu- 
ment that  appellee  had  just  as  good  an  opportunity  to 
discover  the  defect  as  appellant,  and  that  since  neither 
had  actual  knowledge  neither  can  be  chargeable  with 
imputed  knowledge. 

The  rule  is  undoubtedly  correctly  stated  in  the  quo- 
tations made  from  several   cases,  that  "where  the 
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danger  is  equally  open  to  the  observation  of  both  the 
master  and  the  servant,  both  are  upon  common 
ground,  and  the  master  is  not  liable,  as  a  general  rule, 
for  resulting  injuries."  Evansvilley  etc.,  R.  R.  Co.  v. 
Henderson,  134  Ind.  636;  Swanson  v.  City  of  LaFay- 
ette,  134  Ind.  625;  Griffinv.  Ohio,  etc.,  R.  W.  Co.,  124 
Ind.  326;  Louisville,  etc.,  R.  W.  Co.  v.  Frawley,  110 
Ind.  18. 

The  difficulty  in  this  case  is  that  while,  under  the 
evidence,  the  jury  might  doubtless  have  found  that 
no  defect  existed,  or,  if  it  did,  that  the  danger  was 
open  and  obvious,  it  did  not  so  find,  but  just  the 
contrary. 

The  duty  of  inspection  is,  by  law,  imposed  upon  the 
master.  He  is  under  obligation  to  search  for  and  dis- 
cover, if  discoverable  by  proper  examination,  those 
things  which  are  hidden  from  even  the  careful  obser- 
vation of  the  servant  in  the  discharge  of  his  ordinary 
duties.  As  to  those  hidden  or  concealed  defects, 
master  and  servant  are  not  upon  an  equality  of  ob- 
ligation*. The  master  must  search  diligently,  the 
the  servant  observe  carefully.  Wabash,  etc.,  R.  W. 
Co.  v.  Morgan,  132  Ind.  430;  Linton  Coal,  etc.,  Co.  v. 
Persons,  11  Ind.  App.  264;  Louisville,  etc.,  Co.  v. 
Quinn,  supra ;  Pittsburgh,  etc. ,  R.  W.  Co.  v.  Wood- 
ward,  supra;  Salem  Stone,  etc.,  Co.  v.  Tepps,  10  Ind. 
App.  516. 

We  have  given  to  the  volumnious  evidence  and  to 
the  exhaustive  briefs  of  the  learned  counsel  careful 
consideration,  and  are  firmly  of  the  opinion  that  we 
would  not  be  justified  in  setting  aside  the  verdict  upon 
the  evidence. 

Some  objection  is  offered  to  evidence  concerning 
repairs  made  after  the  accident,  which  are  usually  in- 
admissible.   That  evidence  of  the  fact  of  subsequent 
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repairs  is  inadmissible  to  prove  prior  negligence  is 
the  law.  Tcrre  Haute,  etc.,  It.  It.  Co.  v.  Clem,  123  Ind. 
15;  Board,  etc.,  v.  Pearsons,  129  Ind.  45G;  M  untie  Pulp 
Co.  v.  Jones,  supra. 

It  does  not,  however,  necessarily  follow,  merely  be- 
cause the  fact  is  ascertained  while  making  subsequent 
repairs,  that  a  partjr  will  be  debarred  from  showing 
the  condition  disclosed  shortlv  after  the  accident, 
when  that  throws  light  upon,  and  tends  to  prove  the 
condition  existing  before  the  accident. 

We  do  not  feel  called  upon  to  give  to  this  question 
any  more  extended  consideration,  from  the  fact  that 
the  only  reference  made  to  such  objectionable  evi- 
dence indicates  page  83  of  the  record  as  disclosing  it. 
Both  the  questions  relating  to  this  subject  there  found 
were  asked  and  answered  before  any  objection  was 
made.  It  is,  ordinarily,  too  late  to  urge  an  objection 
to  a  question  when  a  party  has  waited  and  taken  his 
chances  upon  a  favorable  answer.  Storms  v.  Lemon,  7 
Ind.  App.  435,  although  there  are  circumstances 
under  which  parties  will  not  thus  be  estopped. 

It  is  said  that  the  first  instruction  given  does  not 
state  the  issue  fullv,  but  wherein  it  fails  is  not  made 
manifest  bv  counsel. 

Some  mild  criticism  is  offered  to  the  language  of  the 
second  instruction  that  "it  was  the  duty  of  the  de- 
fendant to  provide  reasonably  suitable  and  safe  ma- 
chinery," etc.,  it  being  said  that  the  duty  is  only  to 
exercise  reason ahlc  care  to  provide,  etc.,  not  absolutely 
to  provide.  The  phraseology  used  is  that  of  the  Su- 
preme Court  in  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 
(187);  Buswell  Pers.  Injs.,  section  192,  and  other 
text  books.  While  the  obligation  is  frequently  ex- 
pressed, as  indicated  by  counsel,  we  are  by  no  means 
prepared  to  say  that  that  used  by  the  trial  court  is  in- 
VOL.   15—38 
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accurate  when  used  in  connection  with  the  proposition 
that  for  a  negligent  violation  of  that  duty  the  master 
must  respond. 

Since,  however,  the  duty  as  expressed  in  this  charge 
is,  in  language,  so  far  as  relates  to  the  point  under 
consideration,  identical  with  that  declared  by  a 
charge  given  to  the  jury  at  the  request  of  appellant,  it 
certainly  has  no  cause  for  complaint. 

The  charge  is  not  subject  to  the  objection  that  it 
undertakes  to  define  the  basis  upon  which  appellee 
mav  recover,  and  omits  the  essential  factor  of  want  of 
knowledge,  as  was  the  case  in  Kentucky,  etc..  Bridge 
Co.  v.  Eastman,  supra. 

The  charge  under  consideration  deals  with  the  re- 
sults of  negligence  alone,  and,  under  certain  con- 
tingencies, declares  that  "the  employer,  as  to  this  ques- 
tion, would  be  liable."  In  other  charges  appellant 
was  given  the  fullest  benefit  of  the  doctrine  of  "as- 
sumption of  the  risk." 

The  motion  for  a  new  trial  questions  the  correct- 
ness of  instructions  3,  4,  and  5  jointly,  not  severally. 

We  find  in  the  record  no  cause  for  reversal. 

Judgment  affirmed. 

Filed  March  20,  1896. 

Opinion  on  Petition  for  Rehearing. 

Gavin,  J. — Counsel  for  appellant  earnestly  insist 
that  the  taking  down  of  the  shaft  and  the  discovery 
that  the  boxing  was  loose,  was  "months"  after  the 
accident  The  high  standing  of  counsel,  and  our  re- 
gard for  them,  lead  us  to  call  attention  to  the  incor- 
rectness of  this  position. 

On  record  p.  83,  1.  20,  21,  the  witness  who  testified 
with  reference  to  this  matter,  states  that  this  occurred 
within  "a  day  or  two  after  Witte  got  hurt." 
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We  have  given  to  the  arguments  advanced  in  the 
petition  full  consideration,  but  are  not  in  accord  with 
the  view  of  the  case  therein  put  forth. 

Petition  overruled. 

Filed  June  18,  1896. 


No.  1,742. 

Chew  v.  Lucas. 

Landlord  and  Tenant. — Breach  of  Contract. — Measure  of  Dam- 
age.— In  an  action  by  a  lessee  of  farm  land  against  his  lessor,  for  a 
breach  of  contract  thereof,  evidence  of  the  average  yield  of  the 
various  crops  contemplated,  the  cost  of  their  production  and  put- 
ting same  on  the  market,  together  with  the  market  value  of  such 
crops,  when  harvested,  is  competent  to  show  the  measure  of  dam- 
ages of  such  breach  of  contract,  where  the  rent  is  to  be  paid  by  a 
share  of  the  crop. 

From  the  Marion  Superior  Court. 
J.  P.  Baker,  for  appellant. 
S.  Ashby,  for  appellee. 

Gavin,  C.  J.— Appellee  claimed  to  have  rented  cer- 
tain lands  from  appellant,  and  that,  in  pursuance  of 
his  contract,  he  sowed  eight  acres  of  rye  in  the  fall  of 
1892,  but  in  the  spring  of  1893,  appellant  refused  to 
permit  him  to  enter  upon  the  land,  and  rented  it  to 
some  one  else.    The  rental  was  upon  the  shares. 

Appellee  testifies  that,  by  the  terms  of  his  contract, 
he  was  to  take  possession  in  March,  any  time  up  to 
April  1.  The  jury  having  found  in  his  favor,  we  are 
not  permitted  to  disturb  the  finding  upon  this 
question. 

The  crops  to  be  put  into  the  various  fields  were 
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agreed  upon  between  the  parties.  The  case  was  tried 
in  March,  1894. 

Complaint  is  made  of  the  action  of  the  court,  in  re- 
ceiving  from  witnesses  familiar  with  the  land,  evi- 
dence of  its  average  yield  of  the  various  crops  con- 
templated, and  the  cost  of  their  production  and  put- 
ting on  the  market,  together  with  the  value  of  such 
crops  in  the  year  1893. 

Appellant's  learned  counsel  insists  that  such  evi- 
dence had  no  tendency  to  prove  the  damages  sus- 
tained by  appellee;  that  it  was  purely  speculative  in 
its  character  and  furnished  no  basis  of  recoverv.  He 
insists  that  the  proper  measure  of  damages  was  the 
market  value  of  the  lease,  that  wThich  it  would  sell  for, 
and  relies  upon  CiUcy  v.  Hawkins,  48  111.  308,  and 
llrccu  v.  'Williams,  45  111.  206,  and  the  general  rule  that 
where  the  lessor  refuses  to  deliver  possession  to  the 
lessee,  his  measure  of  damages  is  the  difference  be- 
tween the  rental  price  and  the  actual  value  of  the  land 
for  the  term.  3  Suth.  Dam.,  section  864,  pp.  1974,  and 
1975;  3  Sedg.  Dam.,  section  1022;  1  Wood  Landl.  and 
Ten.,  section  362. 

To  this  difference  betwreen  contract  price  and  actual 
value,  many  cases  add,  any  special  damages  suffered 
bv  the  lessee. 

While  the  general  rule  is  properly  applied  in  many 
instances,  and  is  sustained  by  numerous  authorities, 
we  cannot,  with  reference  to  the  breach  of  a  contract, 
such  as  here  under  consideration,  assent  to  the  appli- 
cation made  by  appellant's  counsel. 

By  the  decision  of  our  Supreme  Court,  in  City  of 
Tcrrc  Haute  v.  Thulnut,  112  Ind.  542,  in  an  exhaustive 
opinion  by  Judge  Elliott,  it  was  determined  that  "The 
rule  is  elementary,  lying,  indeed,  at  the  very  founda- 
tion of  the  law  of  damages,  that  the  plaintiff  who  has 
suffered  a  loss  shall  recover,  at  the  very  least,  such  a 
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sum  as  will  compensate  for  the  loss  actually  sus- 
tained." 

There  it  was  permitted  to  prove  the  average  profits 
earned  by  a  mill,  for  the  stopping  of  which  damages 
were  claimed.  From  this  case,  and  the  authorities 
cited  therein,  it  is  clear  that  damages  are  not  neces- 
sarily remote  and  purely  speculative,  because,  to  some 
extent,  uncertain  and  difficult  of  exact  measurement. 

It  seems  to  be  generally  conceded,  by  the  authorities, 
that  the  lessee,  under  such  circumstances,  is  entitled 
to  the  benefit  of  his  bargain,  or,  as  stated  in  Lock  v. 
Furze 9  L.  R.  1  C.  P.  441,  "full  compensation  for  that 
wThich  he  has  lost."  As  we  have  said,  this  is,  in  many 
instances,  determined  by  ascertaining  the  difference 
between  the  agreed  rental  and  the  real  value,  and  this 
may  oftentimes  properly  be  made  manifest  by  esti- 
mates of  the  general  market  rental-value  of  the  land 
for  the  term.  Where,  however,  the  land  is  to  be 
farmed  upon  the  shares,  the  rent  to  be  paid  being  a 
part  of  the  crop,  it  is  evident  that  mere  estimates  as 
to  value  of  the  lease,  if  proper  at  all,  cannot  be  the 
sole  mode  of  proving  the  damage. 

In  Jcicctt  v.  Brooks,  134  Maes.  505,  the  plaintiff 
sought  to  recover  for  one  year  of  a  term,  which  he 
was  not  permitted  to  enjoy.  The  court  says  of  the 
damages:  "Thev  were  measured  bv  the  value  of  the 
contract  of  which  plaintiff  was  deprived,  and  did  not 
consist  of  a  series  of  items,  although,  for  the  purpose 
of  estimating  the  value,  the  items  on  each  side  of  the 
account,  during  the  year,  as  well  after  as  before  the 
breach,  were  properly  admissible." 

In  Taylor  v.  Cooper  (Mich.),  02  X.  W.  Rep.  157,  where 
the  tenant  was  also  deprived  of  part  of  a  five-year 
term,  held  at  a  cash  rent,  the  court  declared  inad- 
missible, evidence  of  the  probable  future  value  of 
crops,  and  witnesses'  estimates  of  the  probable  profits 
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for  a  year,  commencing  April  1,  when  the  trial  was 
had  in  May  following,  the  trial  thus  being  before  the 
prices  of  the  articles  to  be  raised  could  be  known,  but 
the  court  said :  "The  measure  of  his  damages  was  the 
fair  average  value  of  the  use  of  the  land,  less  the  rent 
To  ascertain  this,  it  was  competent  to  show  what  he 
had  realized  from  the  land,  for  the  three  years  during 
which  he  had  occupied  it,  deducting  therefrom  the 
expense  and  labor  bestowed  upon  it,  and  the  rent." 

In  Williams  v.  Olipltant,  3  Ind.  271,  the  Supreme 
Court  held  incorrect  an  instruction,  stating  that  "if 
the  rent  to  be  paid  by  the  plaintiff  was  the  highest 
rent  in  the  neighborhood,  and  no  higher  or  more  rent 
could  be  had  for  the  premises  by  the  plaintiff,  the  lat- 
ter is  only  entitled  to  nominal  damages,"and  approved 
the  following:  "Remote  or  special  damages,  such  as 
expenses  to  removing  to  a  more  remote  farm,  are  not 
to  be  allowed;  but  for  all  such  as  legitimately  and  di- 
rectly arise  from  the  breach,  you  are  to  give  the  plain- 
tiff the  equivalent  of  performance  in  money.  If  the 
defendant  is  delinquent,  or  in  fault  by  breaking  his 
contract,  he  is  bound  to  repair  the  loss  of  the  plaintiff 
thereby.  And  in  the  same  case  the  court  said:  "The 
rule  as  to  the  measure  of  damages,  in  the  case  of  a 
breach  of  contract  for  the  sale  of  goods,  when  the  pur- 
chaser can  always,  or  generally,  purchase  others  with- 
out inconvenience,  is  not  applicable  to  the  breach  of 
such  a  contract  as  that  now  in  question." 

In  Kenny  v.  Collier,  79  Ga.  743,  it  is  stated,  after  an- 
nouncing the  general  rule  as  in  Green  v.  Williams, 
supra,  "There  is  a  different  rule  applicable  where  the 
renting  is  on  the  shares." 

The  action  of  the  trial  court  is  directlv  sustained  bv 
Hoy  v.  Gronohle,  10  Pa.  St.  9,  and  Wolf  v.  Studabaker, 
65  Pa.  St.  459. 

In  this  decision,  we  go  no  further  than  is  requisite 
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for  the  purposes  of  this  case,  where  the  contract  was 
for  the  rent  of  a  farm  for  grain  rent,  and  not  for  cash. 

So  far  as  the  field  corn  and  potatoes  were  con- 
cerned, we  are  of  opinion  that  it  was,  under  the  proof 
made,  within  the  province  of  the  jury  to  determine 
that  there  was,  as  to  them,  no  loss  to  appellee.   , 

This  is  the  only  respect  in  which  appellant's  coun- 
sel has  called  our  attention  to  any  failure  of  appellee 
to  bring  himself  within  the  rule  laid  down  in  McAn- 
inch  v.  Hamilton,  1  Ind.  App.  429. 

Under  established  rules,  we  are  not  authorized  to 
say  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, or  is  too  large  in  amount. 

Judgment  affirmed. 

Filed  March  13, 1896. 


No.  1,769. 

Cluggish  et  al.  v.  Koons. 

Estoppel — Street  Improvement  Made  Under  Repealed  Statute. — 
Where  a  street  improvement  is  ordered  by  a  town  board  under  a 
statute  at  the  time  repealed  by  implication,  and  the  contract  for 
said  improvement  let  to  a  contractor,  who,  prior  to  the  commence- 
ment of  the  work,  consulted  an  attorney  and  was  informed  and 
believed  that  all  of  the  proceedings  were  regular  and  legal,  and 
who,  in  good  faith,  entered  upon  and  completed  the  work  according 
to  the  plans  and  specifications  of  the  board,  and  the  abutting  prop- 
erty owner  stood  by  and  agreed  to  the  work  and  encouraged  it 
such  property  owner  will  be  estopped  from  denying  the  authority 
of  the  town  board  to  make  such  contract. 

Appellate  Procedure.— ifrcords  of  Appellate  Court. — Court  Takes 
Judicial  Knowledge  Of. — The  Appellate  Court  takes  judicial  knowl- 
edge of  its  own  records,  and  may  inspect  the  same  in  the  consid- 
eration of  a  case  before  it,  either  on  its  own  motion  or  at  the  sug- 
gestion of  counsel. 

Same. — Statute  Construed. — Res  Judicata. — Sections  345  and  658,  R. 
S.  1881  (sections  348  and  670  R.  S.  1894),  prohibiting  a  reversal  for 
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overruling  a  demurrer  to  a  pleading,  where  it  appears  from  the  rec- 
ord that  the  merits  of  the  case  have  been  fully  determined,  does 
not,  where  a  case  has  been  reversed  for  error  in  overruling  a  de- 
murrer to  the  complaint,  render  such  reversal  res  judicata  on  a 
plea  of  estoppel  interposed  by  the  appellee  on  the  former  appeal 
after  the  demurrer  was  overruled,  the  evidence  introduced  to  sus- 
tain the  plea  not  having  been  in  the  record  on  the  former  appeal. 
Same. — Presumption. — Amended  Complaint. — It  will  be  presumed  on 
appeal  that  the  filing  of  the  amended  complaint  shown  by  the  rec- 
ord was  with  the  consent  of  the  court. 

From  the  Henry  Circuit  Court. 

W.  E.  Jeffrey  and  M.  E.  Forkner,  for  appellants. 

Broivn  &  Brown,  for  appellee. 

Lotz,  J. — This  is  the  second  appearance  of  this 
cause  in  this  court.  Koons  v.  Cluggish,  8  Ind.  App.  232. 
On  the  former  appeal,  the  position  of  the  parties  was 
in  the  inverse  order,  the  appellee  in  this  case  being 
the  appellant  in  that,  and  the  appellants  here  the  ap- 
pellees there. 

In  the  former  decision,  this  court  held  the  com- 
plaint insufficient,  and  reversed  the  cause,  with  direc- 
tions to  the  lower  court  to  sustain  the  demurrer  to  the 
complaint.  When  the  cause  returned  to  the  lower 
court,  the  plaintiffs  filed  an  amended  complaint.  The 
defendant's  demurrer  for  want  of  facts  wras  sustained 
to  the  complaint,  and  plaintiffs  failing  to  plead 
further,  final  judgment  was  rendered  against  them. 
The  appeal  is  prosecuted  from  this  judgment,  and  the 
ruling  on  the  demurrer  is  the  error  assigned. 

The  complaint  avers,  in  substance,  that  on  the  14th 
day  of  April,  1801,  the  defendant  was  the  owner  of  a 
certain  tract  or  parcel  of  land,  situate  within  the  cor- 
porate limits  of  the  town  of  Mooreland,  Ilenrv  countv, 
Indiana,  which  land  fronted  upon  Broad  street  in  said 
town;  that  on  said  day  a  petition  was  filed  with  the 
board  of  trustees  of  said  town,  signed  by  a  majority 
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of  all  the  resident  owners  of  lots  and  parcels  of  land 
fronting  on  said  street,  praying  for  the  improvement 
of  said  street  between  given  points,  by  grading  and 
graveling  the  same,  the  distance  being  more  than  one 
square  in  length;  that  the  board  granted  the  prayer 
of  the  petition,  and  passed  an  ordinance  directing  the 
improvement  to  be  made  in  accordance  with  plans 
and  specifications  adopted,  and  the  clerk  of  said  town, 
gave  due  notice  of  the  time  of  letting  the  contract  for 
the  construction  of  the  improvement, and  the  plaintiffs 
were  awarded  the  contract  therefor,  and  gave  bond 
to  secure  the  fulfillment  of  the  same;  that,  in  pursu- 
ance of  such  contract,  the  plaintiffs  entered  upon  and 
made  the  improvement  in  accordance  wTith  the  plans 
and  specifications  of  said  board,  and  that  the  work 
was  approved  and  accepted;  that  the  amount  of  the 
cost  of  such  improvement,  duly  apportioned  to  the  de- 
fendant's tract  of  land  wTas  $61.56,  which  was  its  just 
proportion;  that  more  than  ten  days  have  expired 
since  the  assessments  were  made,  and  that  the  plain- 
tiff demanded  payment  therefor,  which  was  refused, 
and  that  the  same  is  due  and  wholly  unpaid.  Copies 
of  all  the  proceedings  had  before  the  board  were  made 
exhibits  to  the  complaint. 

The  averments  of  the  amended  complaint  are  the 
same  as  the  original  complaint  to  this  point  The 
amended  complaint  contains  these  additional  aver- 
ments: 

"And  the  plaintiffs  aver  that  they  entered  into  said 
contract  and  did  said  work  without  anv  knowledge 
in  fact  as  to  the  law  under  wrhich  it  was  being  done, 
and  in  good  faith,  believing  that  said  law  named  in 
the  complaint  was  in  full  force  and  effect,  and  the  de- 
fendant stood  by,  and  was  present,  at  the  doing  of  said 
work,  and  made  no  objections  to  the  same,  and  that 
by  reason  of  said  street  improvement  her  property 
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was  and  is  benefited  to  the  full  amount  of  said  assess- 
ment Plaintiffs  further  aver  that  the  defendant, 
long  prior  to  the  improvement  herein  set  out,  removed 
her  fence  along  said  street,  and  set  it  back  therefrom 
a  distance  of  six  feet,  thereby  making  the  street  wider 
the  whole  length  of  her  said  property,  and  allowed 
and  permitted  the  public  generally,  and  especially 
the  citizens  of  Mooreland,  Indiana,  to  use  said  strip 
aforesaid,  for  street  and  sidewalk  purposes,  for  travel 
by  horses  drawing  wagons  and  buggies,  and  for  pe- 
destrians, long  before  the  improvement  by  these 
plaintiffs;  that,  when  the  plaintiffs  commenced  work 
on  said  street,  said  defendant  demanded  of  them  pay 
for  said  strip  of  ground  aforesaid,  so  thrown  out  and 
dedicated,  as  aforesaid;  thereupon  said  plaintiffs  in- 
formed  the  defendant  that  she  would  have  to  look  to 
the  board  of  trustees  of  said  town  for  pay  therefor; 
that  said  defendant  afterwards  went  before  said  board 
of  trustees  and  saw  and  talked  with  them  concerning 
said  strip  of  ground,  and  improvement  of  said  street, 
and  afterwards  saw  and  talked  with  these  plain- 
tiffs, and  expressed  herself  to  them  as  satisfied  with 
the  arrangement  so  made  between  her  and  the  said 
board,  and  she  stood  by,  from  day  to  day,  and  saw  the 
plaintiffs  doing  the  work,  encouraged  them  to  proceed 
therewith,  and  said  to  them  that  it  would  benefit  her, 
and  she  promised  and  agreed  to  pay  them  therefor 
when  completed.  The  defendant  herein  further 
agreed  with  the  plaintiffs,  that  if  they  would  deposit 
certain  dirt,  then  being  removed  from  said  street,  in 
a  certain  low  place  in  her  yard,  by  her  designated,  she 
would  consent  that  the  improvement  might  be  made. 
Plaintiff  says  that  they  fully  performed  all  the 
conditions  of  said  agreement  on  their  part,  and  in 
good  faith,  believing  that  said  defendant  would  com- 
ply with  her  part  of  said  contract,  but  in  that  she  has 
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failed.  Plaintiffs  further  aver  that  before  the  com- 
mencement of  said  work,  as  aforesaid,  and  before  the 
contract  was  entered  into  with  said  board,  they  took 
the  advice  of  an  attorney  at  law  on  the  question  of 
the  liability  of  the  parties  to  pay  for  said  work  when 
done,  in  case  it  should  be  performed  to  the  approval 
of  the  board  of  trustees  of  said  town,  and  he  was  in- 
formed and  believed  that  all  the  proceedings  were 
regular  and  under  and  in  accordance  with  the  law 
then  in  force  upon  the  statute  books  of  the  State  of 
Indiana,  for  the  doing  of  said  work;  and  they  entered 
into  the  contract  in  good  faith,  believing  that  they 
could  recover  for  the  improvements  so  let  to  them; 
and  they  did  said  work  without  any  knowledge  on 
their  part  of  any  irregularity  whatever  in  the  pro- 
ceedings. Wherefore,  plaintiffs  demand  judgment  for 
one  hundred  dollars,  and  for  foreclosure  of  the  lien, 
and  for  all  relief  right  and  proper." 

It  is  apparent,  from  the  averments  of  the  complaint, 
that  the  proceedings  to  improve  the  street  were  had 
under  the  statute  enacted  and  in  force  April  27,  1869. 
Sections  4401,  4402,  4403,  Burns'  K.  S.  1894  (sections. 
3364,  3365,  3366,  R.  S.  1881).  On  the  former  appeal, 
this  court  decided  that  the  act  of  1869,  was  impliedly 
repealed  by  the  act  of  March  8,  1889.  Sections  4288 
to  4298,  inclusive,  Burns'  R.  S.  1894.  The  complaint 
was  held  insufficient  because  there  was  no  law  in 
force  that  authorized  the  proceedings,  in  the  manner 
pursued  by  the  town  board.  But  the  amended  com- 
plaint introduces  a  new  element,  or  principle,* into  the 
case,  that  of  equitable  estoppel. 

The  doctrine  of  estoppel  is  one  of  the  most  im- 
portant factors  in  an  enlightened  jurisprudence. 
There  is  no  principle  of  the  law  which  rests  upon 
higher  grounds  or  is  founded  in  more  solid  considera- 
tions of  equity  and  public  utility.    That  which  one 
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induces  his  neighbor  to  believe  to  be  true,  either  by 
his  act  or  by  his  passive  acquiescence,  shall  be  taken 
as  true,  when  it  has  misled  his  neighbor  to  his  neigh- 
bor's injury.  This  principle  secures  honesty  and  fair 
dealing;  relieves  from  hardship  and  oppression;  pre- 
vents wrong  and  injustice  when  all  other  rules  fail, 
and  tends  to  promote  the  peace  and  repose  of  society. 
It  is  pre-eminently  the  shield  of  the  innocent.  It  is 
the  exalted  rule  of  equity. 

In  Daniels  v.  T(vrnt%  102  U.  S.  415,  the  court,  by 
Justice  Swayne,  said:  "The  principle  of  estoppel  thus 
applied  has  its  foundation  in  a  wise  and  salutary 
policy.  It  is  a  means  of  repose.  It  promotes  fair  deal- 
ing. It  can  not  be  made  an  instrument  of  wrong  or 
oppression,  and  it  often  gives  triumph  to  right  and 
justice,  where  nothing  else  known  to  our  jurispru- 
dence can,  by  its  operations,  secure  those  ends.  Like 
the  statute  of  limitations,  it  is  a  conservator,  and  with- 
out it  society  could  not  well  go  on." 

According  to  the  averments,  the  appellants  were 
acting  in  the  utmost  good  faith;  they  believed  that  the 
statutes  under  which  the  town  board  assumed  to  act 
were  in  force  and  were  valid  laws;  they  had  taken 
legal  advice  and  were  so  informed.  The  appellee  knew 
that  the  improvement  was  being  made;  she  knew 
that  the  appellants  were  expending  their  labor  upon 
the  improvement;  she  knew  her  property  was  being 
benefited.  She  did  not  protest,  object,  or  forbid  it.  On 
the  contrary,  she  stood  by,  acquiesced  in,  and  con- 
sented that  the  improvement  be  made.  She  has  re- 
ceived a  benefit;  her  property  has  been  enhanced  in 
value.  Shall  she  or  her  property  receive  the  benefit 
of  appellants'  labor  honestly  done,  and  money  hon- 
estly expended,  without  making  compensation?  If  so, 
then  she  acquires  something  for  nothing,  and  injustice 
and  wrong  will  be  done.    It  would  be  a  lame  svstem  of 
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jurisprudence  that  would  sanction  such  a  result.  It 
is  here  that  the  principle  of  estoppel  comes  to  the 
rescue  and  prevents  injustice. 

It  has  been,  time  and  time  again,  decided  that  a 
property  holder  who  quietly  permits  money  to  be  ex- 
pended, or  labor  to  be  done  by  another,  which  bene- 
fits his  lands,  under  a  contract  w- ith  a  municipality,  or 
other  constituted  authorities,  is  estopped  to  deny  that 
the  municipality  or  authorities  had  the  power  to  make 
the  contract.  2  Herman  Estoppel  and  Res  Judicata, 
section  1221;  Tabvr  v.  Ferguson,  109  Ind.  227;  City  of 
Logansport  v.  Vhl,  99  Ind.  531;  Ross  v.  StacJchousc,  114 
Ind.  200;  Prezinger  v.  Harness,  114  Ind.  491. 

It  is  true,  that  there  is  a  class  of  cases  which  hold 
that  where  the  proceedings  are  so  defective  as  to  be  ab- 
solutely void;  or  for  want  of  notice,  or  for  want  of  ju- 
risdiction of  the  parties  or  subject-matter,  that  the  as- 
sessments are  void  and  incapable  of  enforcement. 
Kiphart  v.  Pittsburg,  etc.,  R.  ]Y.  Co.,  7  Ind.  App.  122. 
But  in  those  decisions  the  question  of  estoppel  did  not 
enter. 

It  is  said  that  there  was  no  law  at  all  that  author- 
ized the  proceedings,  and  that  consequently  such  pro- 
ceedings could  have  no  vitality;  that  the  appellants 
were  bound  to  know  the  law,  and  to  knowr  that  there 
was  no  such  law  in  force,  and  that  the  labor  bestowed 
under  such  circumstances  was  voluntarily  done,  and 
no  recovery  can  be  had  therefor.  It  must  be  conceded 
that  there  was  no  law  authorizing  the  proceedings; 
but  there  was  a  statute  upon  the  books  that  purported 
to  authorize  the  proceedings.  There  was  the  sem- 
blance of  a  law,at  the  least.  Nor  does  the  fact  that  the 
lawyer,  whom  the  appellants  consulted,  was  mis- 
taken,  prevent  the  operation  of  the  principle  of  estop- 
pel. Repeals  by  implication  nre  not  favored.  Those 
who  are  learned  in  the  law  are  likely  to  be  misled  as 
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to  the  repealing  effect  of  one  statute  upon  another, 
particularly  where  the  latter  is  silent  as  to  the  former. 
So  long  as  all  concerned  are  acting  in  good  faith,  the 
principle  of  estoppel  applies.  Operating  under  this 
semblance  of  a  statute,  the  appellants,  in  good  faith, 
bestowed  labor  and  expended  money  that  benefited 
appellee's  property.  The  principle  of  estoppel  is  so 
far  reaching  that  it  will  often  come  to  the  relief  of  the 
honest  and  innocent  in  the  absence  of  a  valid  law.  An 
unconstitutional  law  is  a  nullity.  It  has  no  validity 
whatever.  Every  person  may  disregard  it  and  treat 
it  with  contempt.  Of  itself  it  can  neither  confer  nor 
take  away  rights.  Yet  such  a  statute  has  the  sem- 
blance of  a  valid  law  until  declared  unconstitutional 
by  the  courts;  and,  until  that  is  done,  parties  may,  in 
good  faith,  act  under  or  in  pursuance  of  it.  One  per- 
son may  thus  secure  a  benefit  and  another  may  suffer 
an  injury.  It  is  well  settled  that  one  who  receives  a 
pecuniary  benefit  under  an  unconstitutional  lawT,  may, 
under  certain  circumstances,  be  estopped  from  deny- 
ing its  constitutionality.  This  rule  applies  to  the  rem- 
edies given  by  the  act  as  wrell  as  to  the  rights  ac- 
quired under  it.  The  case  of  Victory  v.  Board,  etc.,  134 
Ind.  554,  is  directly  in  point.  It  there  appeared  that 
an  election  had  been  held  under  the  act  of  the  Legis- 
lature, authorizing  the  purchase  of  toll  roads;  that  a 
majority  of  the  people  of  the  locality  had  voted  for 
the  purchase;  that  the  purchase  was  actually  consum- 
mated, and  the  bonds  of  the  county  issued  in  pay- 
ment therefor.  At  this  point  a  resident  taxpayer 
asked  a  court  of  equity  to  enjoin  a  tax  levy  for  the 
payment  of  the  bonds,  on  the  ground  that  the  act  au- 
thorizing the  election  and  purchase,  was  unconstitu- 
tional. The  court  held  that  as  the  taxpayer  had 
knowingly  and  passively  received  the  benefits  of  the 
statute,  he  had  estopped  himself  from  questioning 
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its  constitutionality.  The  board  of  county  commis- 
sioners was  permitted  to  enforce  collection  in  the 
manner  adopted  by  the  act.  The  estoppel  went  to  the 
remedy  as  well  as  to  the  rights  of  the  taxpayer.  See 
section  6957,  Burns'  E.  S.  1894.  The  case  of  Ferguson 
v.  Landram,  5  Bush  (Ky.)  230,  is  also  directly  in  point. 
That  was  a  proceeding  to  prevent  the  levying  and  col- 
lection of  a  tax  authorized  by  a  law  which  had  al- 
ready been  declared  unconstitutional.  The  court  held 
that  as  the  plaintiffs  had  knowingly  or  passively  re- 
ceived the  benefits  of  the  statute,  they  were  estopped 
to  question  its  constitutionality.  In  disposing  of  the 
case,  the  court  used  this  language:  "Upon  what  prin- 
ciple of  exalted  equity  shall  a  man  be  permitted  to 
receive  a  valuable  consideration  through  a  statute 
procured  by  his  own  consent,  or  subsequently  sanc- 
tioned bv  him,  or  from  which  he  derived  an  interest 
and  consideration,  and  then  keep  the  consideration 
and  repudiate  the  statute?" 

See  also  Andrus  v.  Board,  etc.,  41  La.  Ann.  697; 
Daniels  v.  Tcamey,  supra;  Travis  v.  Ward,  25  Pac.  Hep. 
908;  Cooley  Tax.  89;  Bigelow  Estop.  509;  Burroughs 
Tax.,  section  38. 

A  person  may  also  waive  a  constitutional  or  statu- 
tory provision  made  for  his  own  benefit.  Lee  v.  Tillot- 
son,  24  Wend.  337. 

The  act  of  1869  was  a  valid  law  until  1889.  It  pro- 
vided for  the  improvement  of  streets  in  incorporated 
towns,  by  the  municipal  authorities.  It  gave  to  the 
contractor  a  lien  upon  the  property  benefited.  At 
the  time  the  proceedings  were  had  by  the  board  of 
trustees,  and  at  the  time  the  work  was  done,  there 
was  no  adjudication  by  the  appellate  courts  that  the 
act  of  1889  by  implication  repealed  the  act  of  1869. 
There  was  a  semblance  of  law  under  which  the  im- 
provement was  made.    The  rights  of  the  appellants 
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were  acquired  under  it,  and  the  appellee  stood  by 
and  acquiesced  in  the  improvement.  Every  step  in 
the  proceedings  of  the  town  board  was  taken  in  the 
manner  directed  by  the  act.  She  is  now  estopped  to 
say  that  there  wras  no  valid  law,  or  that  the  act  of 
1889  repealed  the  act  of  1869.  Nor  does  this  conclu- 
sion conflict  with  the  case  of  Crairfordsvillc,  etc.,  Assn. 
v.  Clements,  12  Ind.  App.  464  This  case  is  clearly 
distinguishable  from  that.  There  the  lot-owner  knew 
that  the  improvement,  a  sewer,  was  being  con- 
structed, and  that  it  would  benefit  his  property, 
and  made  no  objection.  When  the  city  came  to 
apportion  the  costs  of  construction  of  the  whole  im- 
provement, it  apportioned  the  same  upon  the  abutting 
property  according  to  the  lineal  feet,  while  the  statute 
required  that  the  costs  should  "be  apportioned  among 
the  lands,  lots,  and  parts  of  lots  benefited  and  accord- 
ing to  the  benefits."  There  was  no  semblance  of  law 
that  authorized  the  assessment  to  be  made  in  the  man- 
ner adopted.  This  court  then  said  that  the  property 
owner  "had  the  right  to  assume  that  the  officers  would 
follow  the  law."  No  vigilance  of  the  property  owner 
could  protect  him  or  his  property  from  an  assessment 
not  authorized  by  the  law  under  which  the  proceed- 
ings were  had.  Under  the  circumstances  averred  in 
this  case,  the  appellants,  as  against  the  appellee,  are 
entitled  to  the  same  rights  as  if  the  law  of  1869  were 
still  in  force.  Thev  are  entitled  to  the  lien  and  to  the 
remedy  given  for  its  enforcement,  and  it  is  the  duty 
of  the  courts  to  enforce  the  remedy  and  foreclose  the 
lien,  the  same  as  if  that  law  were  still  in  existence. 
The  parties  to  this  suit,  by  their  action  and  conduct, 
have  established  their  rights  and  their  remedies,  and 
thev  are  to  be  measured  bv  the  act  of  1869. 

The  complaint  states  a  good  cause  of  action  for  the 
foreclosure  of  the  lien.    It  is  possibly  good,  also,  for  a 
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personal  judgment  under  section  4402,  R.  S.  1894,  and 
particularly  under  the  allegations  that  the  defendant 
promised  and  agreed  to  pay  for  the  improvement 
when  completed.  A  full  history  of  the  transaction  is 
given,  and  if  any  cause  of  action  is  stated  the  com- 
plaint is  sufficient  Smith  v.  Board,  etc.,  6  Ind. 
App.  153. 

This  court  takes  judicial  knowledge  of  its  own 
records,  and  it  may,  in  the  consideration  of  a  case  be- 
fore it,  either  on  its  own  motion  or  at  the  suggestion 
of  counsel,  inspect  its  records.  Denny,  Clerk,  v.  State, 
ex  ret,  144  Ind.  503.  The  record  shows  that  prior 
to  the  first  appeal,  in  the  court  below,  a  de- 
murrer was  overruled  to  the  complaint;  that  the  de- 
fendant then  filed  affirmative  answers,  questioning 
the  regularity  and  validity  of  the  proceedings  by  the 
town  board;  that  the.  plaintiff  then  replied  the  same 
facts  in  estoppel  that  are  now  contained  in  the  com- 
plaint, with  the  exception  of  the  alleged  promise  to 
pay  for  the  work  when  completed.  The  appellee's 
learned  counsel  insist  that  the  question  of  estoppel 
arising  on  these  facts  was  necessarily  involved  in  our 
former  decision;  that  it  has  been  adjudicated,  and  that 
such  decision,  whether  right  or  wrong,  has  now  be- 
come the  law  of  this  case.  The  contention  is,  that  the 
same  facts  in  estoppel  were  then  summoned  to  the 
rescue  of  the  complaint  and  of  the  judgment  rendered, 
and  that  notwithstanding  the  court  held  them  insuf- 
ficient to  save  the  judgment. 

It  is  true  that  the  statutes  forbid  the  reversal  of  a 
judgment  on  account  of  the  overruling  of  a  demurrer 
to  a  pleading,  or  on  account  of  any  other  defect,  when 
it  appears  from  the  whole  record  that  the  merits  of  the 
cause  have  been  fairlv  tried  and  determined.  Sec- 
tions  348  and  670,  Burns'  R.  S.  1894  (section  345  and 
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658,  R.  S.  1881).  But  the  whole  record  of  the  proceed- 
ings in  the  trial  court  wag  not  before  us  on  the  former 
appeal.  The  evidence  was  not  in  the  record.  With- 
out the  evidence  the  court  had  no  means  of  knowing 
whether  or  not  the  matters  in  estoppel  were  involved 
in  the  judgment.  The  plaintiff  prevailed  in  the  court 
below.  There  may  have  been  no  evidence  given  upon 
the  question  of  estoppel.  It  did  not  appear  from  the 
record  of  the  former  appeal  that  the  merits  of  the 
cause  had  been  fairly  tried  and  determined,  or  that 
the  judgment  rendered  was  a  valid  one.  If  it  had  so 
appeared,  the  judgment  would  not  have  been  reversed. 
The  foundation  of  the  judgment,  the  complaint,  was 
swept  away  at  appellee's  instigation. 

The  appellee  further  insists  that  the  court  ought 
not  to  consider  this  appeal,  because  the  record  does 
not  show  that  the  amended  complaint  was  filed  by 
consent  of  the  court.  The  record  does  show  that  an 
amended  complaint  was  filed.  That  which  the  court 
permitted  to  be  done  will  be  presumed  to  have  been 
done  with  its  consent. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint 

Ross,  J.,  dissents. 

Filed  March  6,  1896;  petition  for  rehearing  overruled  June  18,  *96. 


No.  1.771. 

* 

Citizens'  Street  Railroad  Co.  v.  Ho^bs. 

Appellate  Procedure. —  Bill  of  Exceptions. — Presumption. — In- 
structions.— This  court  will  presume,  on  appeal,  that  correct  in- 
structions were  given  by  the  trial  court  upon  every  material  point 
in  issue  at  the  trial,  and  the  bill  of  exceptions  must  show  affirma- 
tively that  no  other  instructions  were  given  save  those  contained 
in  the  bill. 
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Same. — Record,— Instructions. — A  statement  in  the  record  that  the 
instructions  asked  by  the  parties  respectively,  and  those  given  by 
the  court  "are  in  the  words  and  figures  following,"  followed  by  re- 
quests for  instructions,  and  instructions  marked  as  given,  suffi- 
ciently shows  that  all  of  the  instructions  given  are  contained  in 
the  record. 

Same. — Instructions, — How  Brought  Into  the  Record. — Instructions 
may  be  brought  into  the  record  by  a  bill  of  exceptions  or  by  order 
of  the  court  under  section  542,  R.  S.  1894,  making  same  a  part  of 
the  record.  If  the  latter  course  is  pursued  no  bill  of  exceptions  is 
necessary. 

Same. — Instruction. — Exception  to. — A  statement  in  the  introductory 
portion  of  a  bill  of  exceptions,  that  the  instructions  were  requested 
in  advance  of  the  argument,  and  a  subsequent  statement  following 
the  series  of  instructions,  that  each  of  such  instructions  was  then 
and  there  refused  by  the  court,  and  defendant  excepted  to  such 
refusal,  sufficiently  shows  that  exceptions  were  taken  at  the  proper 
time  and  in  the  proper  manner. 

Same. — Instructions. — Failure  to  Sign. — The  trial  court  may,  without 
committing  any  reversible  error,  refuse  to  give  instructions  re- 
quested, if  they  are  not  signed  by  the  party  asking  them  or  by  his 
attorney.    . 

Same. — Instruction. — Failure  of  an  instruction  which  is  applicable 
to  the  evidence  and  correct  in  the  abstract,  to  include  other  matter 
which  might  properly  have  been,  but  which  is  not,  embraced 
therein,  is  not  cause  for  reversal. 

Evidence. — Aggravation  of  Injury. — Burden  of  Proof. — Defense. — 
The  burden  of  showing  that  plaintiff's  injuries,  shown  to  have 
been  caused  by  defendant's  negligence,  were  aggravated  by  plain- 
tiff's failure  to  use  ordinary  care,  judgment,  and  diligence  in  having 
the  injuries  properly  treated,  rests  upon  defendant. 

From  the  Marion  Superior  Court. 
•     Mason  &  Latta,  for  appellant. 
Ayres  &  Jones,  for  appellee. 

Reinhakd,  J.— The  appellee  sued  appellant,  and 
recovered  a  judgment  against  it  for  personal  injuries, 
received  while  a  passenger  on  one  of  appellant's  street 
cars  in  the  city  of  Indianapolis,  and  through  the  al- 
leged negligence  of  the  appellant.  One  of  the  errors 
assigned  is  the  overruling  of  the  appellant's  demurrer 
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to  the  complaint.  This  alleged  error  does  not  seem  to 
be  relied  upon  very  confidently  by  the  appellant's 
counsel.  We  have  examined  the  complaint,  however, 
and  think  it  is  sufficient 

The  principal  contention  arises  upon  the  overruling 
of  the  appellant's  motion  for  a  new  trial,  assigned  as 
error.  The  appellant  requested  the  court  to  give  the 
jury  certain  instructions,  which  request  was  refused, 
and  the  refusal  is  assigned  as  cause  for  a  new  trial. 

Appellee's  learned  counsel  contend,  however,  that 
the  record  fails  to  show  affirmatively  that  it  contains 
all  the  instructions  given  in  the  cause,  and  that,  there- 
fore, the  refusal  to  give  the  instructions  requested 
cannot  avail  the  appellant. 

It  is  an  elementary  principle,  governing  the  pro- 
cedure in  appeals  to  this  and  the  Supreme  Court, 
that  every  presumption  will  be  indulged  in  favor  of 
the  ruling  of  the  trial  court,  until  it  has  been  made 
to  appear  affirmatively  that  some  harmful  error  has 
been  committed,  for  which  a  reversal  of  the  judgment 
appealed  from  should  be  adjudged.  It  is  a  necessary 
corollary  of  this  principle,  that  the  court,  on  appeal, 
will  presume  that  correct  instructions  were  given  by 
the  trial  court  upon  every  material  point  in  issue  at 
the  trial.  This  has  been  so  often  decided  bv  the 
courts,  that  the  citation  of  authorities  cannot  be  nec- 
essary, and,  indeed,  it  is  not  asserted  in  this  case  that 
the  rule  is  otherwise.  To  overcome  this  presumption 
the  appellant  "must  present  a  record  fully  and  clearly 
showing  that  the  trial  court  erred  in  refusing  to  give 
instructions."    Elliott  App.  Proced.,  section  722. 

Hence,  the  bill  of  exceptions  must  show  affirma- 
tively, either  by  a  direct  statement,  or  by  fair  implica- 
tion, that  no  other  instructions  were  given  save  those 
contained  in  the  bill.  Town  of  Ladoga  v.  Linn,  9  Ind.  15. 
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In  the  transcript  of  order-book  entries  in  this  case, 
it  is  recited  that  the  evidence  being  completed,  "the 
plaintiff  and  defendant  each  tendered  certain  instruc- 
tions, which  they  respectively  ask  the  court  to  give  to 
the  jury.  And  the  argument  of  the  counsel  having 
been  heard,  the  court  now  gives  to  the  jury  its  instruc- 
tions herein.  *  *  *  Said  instructions  asked  by  the 
parties,  respectively,  and  those  given  by  the  court,  are 
now  filed  and  made  a  part  of  the  record  herein,  and 
are  in  the  words  and  figures  as  follows,  that  is  to 
sav: — "  Then  follow  two  instructions,  entitled 
"Plaintiff's  instructions,"  which  are  signed  by  coun- 
sel for  appellee,  plaintiff  below.  This  is  followed  by 
a  memorandum  of  the  clerk,  thus:  "For  defendant's 
instructions,  see  bill  of  exceptions  No.  2,  page  — ,  of 
the  transcript" 

After  this  memorandum  there  is  set  out  what 
purports  to  be  a  series  of  instructions,  given  by  the 
court,  numbered  consecutively  from  1  to  6,  inclusive, 
and  signed  by  the  trial  judge.  After  these  come  other 
order-book  entries,  and  in  these  it  is  stated  that  "the 
defendant  files  its  bill  of  exceptions  No.  2,  herein,  in 
the  words  and  figures  following,  viz:"  Then  follows 
"bill  of  exceptions  No.  2,"  containing  the  evidence 
given  at  the  trial.  It  does  not  purport  to  contain  any 
instructions  or  requests  for  instructions. 

Next  in  order  appears  the  following  entry:  "And 
afterwards,  to-wit,  on  the  21st  day  of  November,  1894, 
being  the  fifteenth  judicial  day  of  the  November  term, 
1894,  of  said  court,  *  *  *  the  following  proceed- 
ing was  had  herein,  that  is  to  say: 

"Now  comes  the  defendant,  by  counsel,  and  files 
its  bill  of  exceptions  No.  3,  herein,  in  the  words  and 
figures  following,  namely: — "  Then  follows  what  pur- 
ports to  be  "bill  of  exceptions  No.  3,"  showing: 

1.     The  instructions  requested  by  the  appellant, 
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numbered  from  1  to  5  inclusive,  at  the  close  of  which 
it  is  stated  that  "each  of  which  instructions  was  then 
and  there  refused  by  the  court,  and  the  said  defend- 
ant, at  the  time,  excepted  to  such  refusal  to  give  said 
instructions." 

2.  Then  appears  the  following  statement:  "Be  it 
remembered  that  afterward,  on  the  said  20th  day  of 
March,  1894,  after  the  argument  of  counsel  before  the 
jury  in  said  cause,  the  court,  of  its  own  motion,  in- 
structed the  jury  in  writing  only,  and  gave  each  of  the 
following  instructions,  to-wit: — " 

This  recital  is  followed  by  the  same  series  of  in- 
structions heretofore  referred  to  as  having  been  made 
a  part  of  the  record  by  order-book  entry,  being  the 
series  of  instructions  given  by  the  court,  on  its  own 
motion,  numbered  consecutively  from  1  to  6,  inclusive. 
At  the  close  of  these  instructions  it  is  stated:  "And 
thereupon  said  defendant,  the  Citizens'  Street  Rail- 
road Company,  at  the  time  excepted  to  each  of  said 
instructions  so  given  by  the  court,  and  to  the  giving  of 
each  of  said  instructions." 

To  this  bill  of  exceptions  the  following  certificate 
is  attached:  "And  now,  this  17th  day  of  May,  1894, 
within  the  time  so  allowed  bv  the  court,  the  said  de- 
fendant,  the  Citizens'  Street  Railroad  Company,  ten- 
ders this,  its  bill  of  exceptions,  and  prays  that  the 
same  may  be  signed,  sealed,  and  made  a  part  of  the 
record  in  said  cause,  all  of  which  is  done,  this  21st 
day  of  November,  1894. 

"  Pliny  W.  Bartholomew, 

Judge." 
Also  the  following: 

"This  bill  of  exceptions  is  tendered  to  me,  this  17th 
day  of  May,  1894,  within  the  time  so  allowed  by  the 
court. 

"Pliny  W.  Bartholomew,  Judge." 
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It  is  also  shown  by  the  order-book  entries  that  on 
the  31st  day  of  March,  1894,  which  was  the  24th  day 
of  the  March  term,  1894,  the  defendant  (appellant) 
filed  its  motion  for  a  new  trial,  which  was  overruled, 
and  the  appellant  was  given  forty-five  days  to  file  its 
bill  of  exceptions. 

It  appears  that  both  "bill  of  exceptions  No.  2"  and 
"bill  of  exceptions  No.  3"  were  presented  on  the  17th 
day  of  May,  1894,  being  the  10th  judicial  day  of  the 
May  term,  1894,  of  the  court,  and  filed  November  21, 
1894. 

Does  it  sufficiently  appear  from  the  record  that  the 
instructions  referred  to  as  having  been  given  by  the 
court  wrere  all  that  were  given? 

If  we  are  permitted  to  look  to  that  portion  of  the 
record  in  which  the  instructions  given  are  made  a  part 
thereof  by  an  order  of  the  court,  and  to  the  instruc- 
tions as  there  set  forth,  we  think  it  appears  affirma- 
tively, or  at  least  by  clear  implication,  that  the  in- 
structions given  by  the  court,  as  there  set  out,  were  all 
the  instructions  given  in  the  cause.  It  is  there  shown, 
as  we  have  seen,  that  "the  instructions  asked  by  the 
parties,  respectively,  and  those  given  by  the  court, 
are  *  *  *  in  the  words  and  figures  following," 
which  statement  is  followed  by  the  request  for  in- 
structions of  the  appellee,  and  by  the  series  of  instruc- 
tions numbered  from  1  to  6,  consecutively,  as  given  by 
the  court  If  this  statement  contains  the  truth,  as  we 
must  assume,  it  wrould  not  be  possible  that  any  other 
instructions  were  given  than  those  contained  in  said 
series;  for  if  "those  given  by  the  court  *  *  *  are  in 
the  words  and  figures  following,"  it  is  inconceivable 
how  there  could  have  been  others  given  which  are  not 
mentioned  in  the  group  following  the  statement. 

It  was  not  necessary  that  it  should  be  stated  in  terms 
that  the  instructions  set  out  were  all  the  instructions 
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given.  It  is  sufficient  if  this  is  made  to  appear  by 
fair  implication,  when  the  entire  record  is  considered. 
Grubb  v.  State,  117  Ind.  277. 

The  question,  therefore,  recurs  whether  we  may 
look  to  that  portion  of  the  record  for  an  authentica- 
tion of  the  instructions  in  which  they  are  ordered  to 
be  made  a  part  of  such  record. 

A  party  may  bring  the  instructions  into  the  record 
by  a  bill  of  exceptions;  or  he  may  have  the  same  made 
a  part  of  the  record  under  section  542,  R.  S.  1894, 
subd.  6. 

A  party  may  show  that  he  excepted  to  the  giving 
op  refusal  of  instructions  in  two  ways,  viz: 

1.  By  a  bill  of  exceptions,  reciting  that  at  the  time 
the  exception  was  given  or  refused  the  party  ex- 
cepted. 

2.  By  writing  the  exceptions  on  the  margin  or  at 
the  close  of  the  instruction,  over  the  signature  of  the 
judge. 

If  the  latter  course  is  pursued,  no  bill  of  exceptions 
is  necessary,  and  the  instructions  are  then  brought 
into  the  record  under  section  542,  supra. 

Subdivision  6  of  section  542,  supra,  provides  that  all 
instructions  given  by  the  court  must  be  signed  by  the 
judge  and  filed,  together  with  those  asked  and  refused 
by  the  parties,  but  it  is  not  necessary  that  the  instruc- 
tions be  copied  into  the  final  record  at  large,  unless 
either  party  may  wish  to  appeal  to  a  higher  court. 
This  provision,  we  think,  specifies  one  of  the  methods 
by  which  instructions  may  be  brought  into  the  record. 

But  the  subject  of  bringing  a  series  of  instructions 
into  the  record  has  no  connection  whatever,  that  we 
can  see,  with  the  matter  of  taking  an  exception  to  an 
instruction.  The  two  things  are  entirely  separate  and 
distinct.  There  are  likewise  two  ways,  as  already  ob- 
served, in  which  it  may  be  shown  to  the  appellate 
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tribunal  that  an  exception  was  reserved  to  an  instruc- 
tion, the  one  being  by  an  endorsement  on  the  margin, 
or  at  the  close  of  the  instruction,  as  provided  in  sec- 
tion 544,  supra,  and  the  other  by  recital  in  the  bill  of 
exceptions  that  the  appellant  excepted  at  the  time  the 
instructions  were  given.  The  former  method  is  usually 
adopted  when  no  bill  of  exception  is  employed,  while 
the  latter  can  only  be  followed  when  a  bill  of  excep- 
tions is  resorted  to,  but  we  do  not  understand  that  in- 
structions may  not  be  brought  into  the  record  with- 
out exceptions,  either  by  bill  of  exceptions  or  by  mak- 
ing them  a  part  of  the  record  by  order  of  court  A 
party  may  desire  to  bring  the  instructions  to  the  atten- 
tion of  the  appellate  court  for  other  purposes  than 
that  of  testing  their  accuracy  or  correctness.  We  are 
very  clear  in  our  views  that  instructions  may  properly 
be  brought  into  the  record  under  section  542, supra,  for 
the  purpose  of  showing  that  they  were  given  by  the 
court,  whether  they  show  that  any  exceptions  were 
taken  to  them  or  not.  We  are,  therefore,  of  the  opin- 
ion that  when  the  whole  record  is  looked  to,  as  we 
may  and  are  required  to  do,  it  is  sufficiently  shown 
that  the  instructions  set  out  were  all  the  instructions 
given  in  the  cause,  and  we  do  not  think  the  cases  re- 
lied on  for  a  contrary  rule,  when  properly  interpreted, 
give  any  support  thereto. 

It  is  next  insisted,  on  behalf  of  appellee,  that  it  is 
not  properly  shown  that  any  exceptions  were  taken  at 
the  proper  time  to  the  ruling  of  the  court  in  refusing 
the  instructions  requested.  "Bill  of  exceptions  No. 
3"  sets  out  a  series  of  five  instructions  requested  by 
the  appellant,  and  at  the  close  of  the  same  it  is  stated 
as  follows:  "Each  one  of  which  instructions  was 
then  and  there  refused  by  the  court,  and  said  defend- 
ant excepted  to  such  refusal  to  give  each  of  said  in- 
structions."   This,  together  with  the  statement  in  the 
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introductory  portion  of  the  bill,  that  the  instructions 
were  requested  "in  advance  of  the  argument  in  this 
cause,"  sufficiently  establishes  the  taking  of  excep- 
tions at  the  proper  time  and  in  the  proper  manner. 
The  mere  fact  that  the  motion  for  a  new  trial  con- 
tains the  statement,  after  the  assignment  of  each 
cause  in  which  the  refusal  to  give  an  instruction  is  re- 
lied upon,  that  the  refusal  was  "excepted  to  by  the 
defendant  at  the  time,"  does  not  show,  as  appellee's 
counsel  contend,  that  exceptions  were  not  taken  at 
the  proper  time.  The  bill  of  exceptions  states,  as  we 
have  shown,  that  the  exceptions  were  taken  to  the 
refusal  at  the  time  such  refusal  was  made,  and  the 
bill  of  exceptions  imports  absolute  verity.  Elliott 
App.  Proced.,  section  811,  and  cases  cited. 

While,  theoretically,  an  exception  must  be  taken  to 
an  instruction  at  the  time  it  is  given,  in  practice  this 
is  seldom,  if  ever,  done.  The  statute  prescribes  that  if 
the  ruling  excepted  to  be  assigned  as  a  cause  in  a 
motion  for  a  new  trial,  the  motion  shall  carry  the 
decision  and  exception  forward  to  the  time  of  ruling 
on  such  motion,  and  time  may  then  be  given  within 
which  to  reduce  the  exception  to  writing.  E.  S.  1894, 
section  038  (R.  S.  1881,  section  626).  It  is,  therefore, 
our  opinion  that  the  question  as  to  the  correctness  of 
the  instruction  is  properly  presented. 

The  fourth  instruction  requested  by  the  appellant 
and  refused  by  the  court  is  as  follows: — 

"4.  A  person  suffering  injuries  by  the  fault  of  an- 
other has  no  right  to  aggravate  the  same  by  careless- 
ness or  inattention  to  such  injury,  but  if  he  does  so, 
he  has  no  right  to  recover,  from  the  party  causing  the 
original  injury,  damages  resulting  from  such  aggra- 
vation and  which  resulted  frojn  his  own  carelessness." 

Following  is  the  fifth  instruction  requested  and  re- 
fused:— 
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"5.  If,  therefore,  you  should  find  from  the  evi- 
dence, that  the  plaintiff  received  some  injuries  about 
the  head  and  ear,  such  as  required  medical  treatment, 
then  it  was  his  duty  to  use  reasonable  diligence  to  pro- 
cure proper  and  reasonably  competent  medical  atten- 
tion, and  to  continue  to  obtain  for  himself  such  treat- 
ment so  long  as  his  injuries  appeared  reasonably  to 
require  it.  And  if  the  evidence  shows  any  failure  on 
the  part  of  the  plaintiff  to  discharge  the  duty  of  ob- 
taining reasonably  proper  medical  attention,  then  he 
cannot  recover  damages  for  any  aggravation  of  his 
injury,  or  result  therefrom  occasioned  by  such 
failure." 

That  it  is  the  duty  of  a  party  thus  injured  to  use 
ordinary  care  and  diligence  in  securing  medical  or 
surgical  aid,  after  receiving  such  an  injury,  and  that 
he  cannot  recover  for  any  suffering  or  ailment  brought 
about  by  his  failure  to  use  such  care  and  diligence, — 
cannot  be  denied.  That  the  injury  was  aggravated 
by  such  failure  is,  of  course,  matter  of  defense,  and 
after  an  injury  by  the  defendant's  negligence  has 
been  established,  the  burden  is  on  the  defendant  to 
show  the  plaintiff's  failure  to  use  ordinary  care,  judg- 
ment and  diligence  in  having  the  injury  properly 
treated.  It  is,  of  course,  for  the  jury  to  determine 
whether  anything  should  be  deducted  from  the  dam- 
ages by  reason  of  such  negligent  aggravation.  These 
propositions  are  well  supported  by  the  authorities. 
City  of  Goshen  v.  England,  119  Ind.  368;  Louisville,  etc, 
R,  W.  Co.  v.  Falvey,  104  Ind.  409;  City  of  Bradford  v. 
Boxen*,  126  Pa.  St.  622;  Gould  v.  McKenna,  86  Pa.  St 
297;  Ludlow  v.  Tillage  of  Yonlcers,  43  Barb.  493.  Beach 
Contrib.  Neg.,  sections  69,  70. 

In  the  case  of  Tjouisville,  etc.,  R.  W.  Co.  v.  Falvey, 
supra,  the  court  instructed  the  jury  as  follows:  "It 
was  the  duty  of  the  plaintiff  to  use  ordinary  care, 
judgment   and   diligence  in   securing   medical   and 
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surgical  aid  after  she  received  the  injuries  com- 
plained of,  if  any  she  received,  and  if  you  find  from 
the  evidence,  that  after  she  received  such  injuries,  if 
any  she  did  receive,  she  failed  to  use  such  ordinary 
care,  judgment  and  diligence  in  procuring  timely 
medical  or  surgical  aid;  and  if  you  further  find,  from 
the  evidence  that,  by  reason  of  such  failure,  her  con- 
dition is  now  different  and  worse  than  it  would  have 
been  if  she  had  used  such  ordinary  care,  judgment 
and  diligence  in  the  premises,  then,  if  you  find  for 
the  plaintiff,  you  should  take  this  into  account  in 
making  up  your  verdict,  and  should  not  allow  her  any 
damages  for  ailments  and  diseases,  if  any,  that  may 
have  resulted  from  such  failure." 

This  instruction  was  held  to  state  the  law  correctly. 

Appellee's  counsel  insist  in  argument,  however, 
that  as  the  burden  was  upon  the  appellant  to  show 
such  aggravation  of  the  injury  by  the  appellee's  want 
of  ordinary  care  in  securing  proper  medical  treat- 
ment, the  instructions  are  open  to  the  objection  of  not 
embodying  the  element  of  the  burden  of  proof,  and 
that  there  was,  consequently,  no  error  in  refusing 
them.  We  cannot  concur  in  this  conclusion.  Ab- 
stractly, the  instructions  requested  and  refused  con- 
tain correct  statements  of  the  law  applicable  to  such 
cases.  The  appellant  was,  therefore,  entitled  to  have 
the  instructions  given  to  the  jury,  if  properly  asked 
for,  and  if  there  was  evidence  to  which  they  were  ap- 
plicable, or  from  which  the  jury  could  have  properly 
drawn  the  inference  that  appellee  failed  to  use  or- 
dinary care  in  procuring  proper  medical  treatment. 
It  was  not  necessary  to  embody  in  the  instructions  the 
element  of  burden  of  proof.  That  was  a  subject  upon 
which  the  appellee  was  entitled  to  an  instruction,  if 
he  had  asked  for  it.  An  instruction  which  is  ap- 
plicable to  the  evidence  and  correct  in  the  abstract, 
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is  not  to  be  treated  as  erroneous  because  it  does  not 
include  other  matter,  which  might  properly  have  been, 
but  was  not  embraced  in  the  instruction.  Dyer  v. 
Dyer,  87  Ind.  13;  Cincinnati,  etc.,  R.  W.  Go.  v.  Smock, 
133  Ind.  411,  417. 

There  is,  however,  one  fatal  omission,  on  the  part  of 
appellant,  in  connection  with  its  request  for  instruc- 
tions, which  must  result  in  a  holding  that  there  was 
no  available  error  in  the  refusal  of  the  court  to  charge 
the  jury  as  requested.  The  instructions  requested 
were  not  signed  by  appellant's  counsel,  or  any  other 
person  for  the  appellant  The  rule  is  that  the  trial 
court  may,  without  committing  any  reversible  error, 
refuse  to  give  instructions  requested,  if  they  are  not 
signed  by  the  party  Asking  them,  or  his  attorney. 
E.  S.  1894,  section  542,  subd.  4;  Buchart  v.  Ell,  9  Ind. 
App.  353;  Hutchinson  v.  Lemcke,  107  Ind.  121;  Craig  v. 
Frazier,  127  Ind.  286. 

We  have  examined  the  instructions  given  by  the 
court,  and  think  they  state  the  law  correctly,  at  least 
so  far  as  any  objections  to  the  same  have  been  pointed 
out. 

Judgment  affirmed. 

Filed  April  8,  1896. 

On  Petition  for  Eehearing. 

Eeinhard,  J. — We  are  asked  to  grant  a  rehearing 
in  this  case  because  we  made  a  mistake,  as  counsel 
insist,  in  holding  that  the  error,  if  any,  in  refusing  the 
appellant's  request  for  instructions,  was  not  avail- 
able, in  that  the  record  fails  to  show  that  the  instruc- 
tions were  signed  by  the  appellant  or  its  counsel. 
The  judge's  certificate  contains  the  statement  that 
the  defendant  requested  certain  instructions.  This, 
it  is  urged  by  counsel,  sufficiently  shows  that  the  de- 


622        APPELLATE  COURT  OF  INDIANA, 

Citizens'  Street  Railroad  Co.  v.  Hobbs. 

fendant  properly  requested  those  instructions.  In  this 
view  we  cannot  concur.  Had  the  judge  certified  that 
the  instructions  requested  were  signed  by  counsel  for 
defendant,  the  case  might  be  different*  The  safe  way, 
however,  is  for  the  counsel's  request  for  instructions 
to  be  transcribed,  signature  and  all,  into  the  bill  of  ex- 
ceptions, or  record,  over  the  certificate  of  the  judge. 

The  rule  is  well  established  that  no  presumption 
will  be  indulged  which  would  result  in  convicting  the 
ti  ial  court  of  error,  and  whenever  error  is  asserted,  it 
devolves  upon  the  party  asserting  it  to  show  by  the 
record  the  taking  of  every  step  prescribed  by  the  law 
to  subject  the  court's  ruling  to  the  legal  test  The 
party  who  complains  of  a  ruling  must  affirmatively 
show  that  he  placed  himself  in  an  attitude  to  right- 
fully ask  that  which  the  court  refused  him,  otherwise 
his  complaint  will  not  avail,  for  the  presumption  of 
regularity  which  attends  the  proceedings  throughout 
the  trial  will  require  the  appellate  court  to  as- 
sume that  the  party  had  not  taken  the  necessary  and 
required  steps  to  entitle  him  to  the  ruling.  Puctt  v. 
Beard,  86  Ind.  104, 107;  German  Fire  Ins.  Co.  v.  Colum- 
bia Encaustic  Tile  Works  Co.,  15  Ind.  App.  623. 

We  do  not  doubt  the  statement  of  counsel  that  their 
request  for  instructions  was  duly  signed,  but  we  can 
only  take  judicial  notice  of  what  was  done  by  the 
statements  contained  in  the  record.  This  may  have 
been  a  mere  clerical  omission,  but,  if  so,  it  is  just  as 
fatal  an  omission  as  if  it  had  been  made  in  the  first 
instance  and  from  the  original  request  for  in- 
structions. 

It  was  not  essential  that  appellee's  counsel  should 
have  made  and  discussed  this  point  in  their  brief. 
The  court  will  search  the  record  on  appeal  in  order  to 
sustain  the  trial  court,  while  it  will  not  ordinarily  do 
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so  in  order  to  reverse.  But  counsel  are  in  error  in  stat- 
ing that  the  point  was  not  alluded  to  in  the  brief  of  ap- 
pellee. The  copy  we  have  on  file  calls  attention  to  the 
omission  of  the  signature, and  insists  that  it  was, there- 
fore, not  reversible  error  in  the  trial  court  to  refuse 
the  instructions  requested.  In  support  of  their  posi- 
tion appellee's  counsel  cited  Hutchinson  v.  Lemcke,  107 
Ind.  121  (127). 

Petition  overruled. 

Filed  June  18,  1806. 


No.  1,812. 

.  German  Fire  Insurance  Co.  v.  Columbia  Encaustic 

Tile  Co. 

Insurance. — Pleading. — Departure. — A  reply  setting  up  a  custom  ex- 
isting in  the  office  of  an  insurance  agent,  of  a  clerk  of  such  agent, 
in  accepting  risks  and  issuing  policies  for  defendant  insurance  com- 
pany, with  its  knowledge  and  consent,  and  that  the  policy  in  suit 
was  issued  in  that  manner,  and  that  the  defendant  company,  with 
full  knowledge  of  all  the  facts,  ratified  the  act  of  the  agent  by  ac- 
cepting the  premium,  is  not  a  departure  from  the  complaint  which 
declared  upon  the  policy. 

Same. — Agency. — General  Agent — An  agent  holding  a  commission 
from  an  insurance  company,  authorizing  him  to  take  risks  gener- 
ally, without  placing  any  limitation  thereon,  either  as  to  the  kind 
of  risks  he  is  authorized  to  take,  or  the  territory  within  which  they 
may  be,  is  a  general  and  not  a  special  agent. 

Same. — Limitation  of  Power  of  Agent. — A  clause  in  the  commission 
of  an  insurance  agent,  providing  that  he  shall  be  "subject  to  the 
rules  and  regulations  of  the  company,  and  such  instructions  as  may 
from  time  to  time  be  given  him,"  does  not  impose  upon  one  deal- 
ing with  such  agent  the  duty  of  ascertaining  the  authority  of  such 
agent  to  issue  a  policy  on  an  extra  hazardous  risk,  situated  in  a 
place  other  than  the  town  in  which  the  agent's  office  is  situated. 
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Same. — Agents  Clerk. — An  insurance  company  is  bound  by  the  acts 
of  a  clerk  of  its  agent  in  accepting  risks. and  issuing  policies,  and 
one  dealing  with  the  clerk  as  such,  is  not  bound  to  inquire  into  his 
authority  to  perform  such  acts. 

Same. — Execution  of  Policy. — Evidence.—  Evidence  of  the  duties  of 
a  clerk  in  the  office  of  a  general  insurance  agent,  and  his  custom  in 
passing  upon  applications  for  insurance,  signing  the  name  of  the 
agent  to  the  policies  and  reports,  is  competent  to  show  the  execu- 
tion of  the  policy  in  suit,  which  has  been  issued  by  such  clerk. 

Same. — Execution  of  Policy. — Evidence. — Proofs  of  loss,  and  the  cor- 
respondence between  the  general  agent,  from  whose  office  the  pol- 
icy was  issued,  are  admissible  in  evidence  in  an  action  on  a  fire  in- 
surance policy,  the  execution  of  which  is  denied. 

Same. — Liability  of  Company. — Repudiation  of  Contract. — An  in- 
surance company  cannot  relieve  itself  of  liability  by  repudiating  a 
risk  after  a  loss  has  occurred. 

Instruction  to  Jury. — Incomplete. — When  an  instruction  is  correct 
as  far  as  it  goes,  the  party  who  desires  a  more  complete  statement 
of  the  law,  must  ask  for  it  and  meet  with  a  refusal  before  he  can 
complain  of  the  court's  action. 

Same. — Refusal  to  Give  Instructions. — Error  cannot  be  predicated 
upon  the  refusal  to  give  instructions,  unless  the  record  discloses 
affirmatively  that  such  instructions  were  tendered  to  the  court  be- 
fore the  commencement  of  the  argument. 

From  the  Marion  Superior  Court. 
S.  M.  Shepard,  for  appellant. 
Carter  &  Brown,  for  appellee. 

Eeinhard,  J. — This  case  is  here  for  the  second 
time.  Germania  Fire  Ins.  Co.  v.  Columbia  Encaustic 
Tile  Co.,  11  Ind.  App.  385.  The  action  was  on  a  policy 
of  fire  insurance,  upon  which  the  appellee  recovered 
a  judgment. 

The  first  error  relied  upon  by  appellant's  counsel 
is  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  reply.  The  complaint  is  in  three  para- 
graphs. The  first  and  second  declare  upon  the  policy, 
and  the  third  is  on  an  oral  contract,  or  agreement,  to 
insure.  This  reply  is  addressed  to  the  4th,  6th,  and 
7th  paragraphs  of  the  answer.    The  4th  paragraph  of 
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the  answer  is  a  denial  under  oath  of  the  execution  of 
the  policy.  The  6th  paragraph  of  answer  alleges, 
among  other  things,  that  the  property  insured  was 
not  situate  in  a  town  adjacent  to  the  city  of  Indian- 
apolis; that  one  Henry  Coe,  appellant's  agent  at  In- 
dianapolis, who,  it  is  alleged,  issued  the  policy  in  suit, 
wras  not  authorized  to  insure  any  property  outside  of 
Marion  county,  without  the  special  permission  of  ap- 
pellant; that  his  authority  was  in  writing,  and  he  was 
thereby  limited  and  restricted,  both  as  to  territory 
and  classes  of  risks,  and  that  the  property  insured 
wras  an  extra  hazardous  risk;  that  said  Coe  did  not 
countersign  such  policy  nor  accept  such  risk,  nor  was 
any  special  permission  of  the  company  applied  for  or 
given;  that  appellant  had  no  notice  of  the  issuance 
of  the  said  policy  until  after  the  fire,  and  when  said 
notice  was  received  appellant  promptly  repudiated 
the  policy,  and  immediately  gave  notice  to  said  Coe 
of  its  action;  that  it  never,  until  after  this  suit  was 
instituted  in  this  cause,  had  any  full  information  of 
the  manner  in  which  the  policy  sued  on  was  obtained. 

The  seventh  paragraph  of  answer  is  much  like  the 
sixth,  except  that  the  provisions  in  the  policy,  which 
require  the  person  acting  as  agent  to  have  authority 
in  writing,  are  copied  into  it. 

The  second  paragraph  of  reply  admits  that  Coe  was: 
the  legally  constituted  and  appointed  agent  of  appel- 
lant, and  then  it  sets  up  certain  alleged  habits  and 
customs,  obtaining  in  the  office  of  said  Coe,  touching 
the  action  of  one  Seyfried,  a  clerk  of  said  Coe,  in  ac- 
cepting risks  and  issuing  policies  for  appellant,  with 
the  knowledge  and  consent  of  said  appellant;  and  that 
the  policy  in  suit  was  so  issued  by  said  Coe.  Then  fol- 
lows an  averment  that  the  appellant,  with  a  full 
knowledge  of  all  the  facts,  ratified  the  act  of  said 
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agent  by  an  acceptance  of  the  money  for  the  pre- 
mium, and  has  waived  the  provisions  of  the  said 
policy  relative  to  said  agency. 

The  objection  made  to  this  paragraph  of  reply  is: 
(1)  that  it  is  a  departure;  (2)  that  "it  seeks  to  inter- 
pose an  alleged  custom  and  habit  in  the  office  of  Coe 
to  vary  the  termq  of  a  written  contract;  does  not  al- 
lege that  the  plaintiff  had  any  knowledge  of  such  pre- 
tended custom  and  habit,  or  that  it  relied  upon  such 
custom  or  habit."  (3)  "The  paragraph  purports  to 
answer  the  sixth  and  seventh  paragraphs  upon  the 
point  that  the  agency  of  Coe  is  a  limited  and  re- 
stricted one,  both  as  to  territory  and  classes  of  risks; 
and  that  appellee's  risk  was  extra-hazardous  and 
in  the  proscribed  class,  and  was  a  special  risk  located 
outside  of  the  city  of  Indianapolis." 

In  support  of  the  proposition  that  the  reply  under 
consideration  is  a  departure,  it  is  insisted  that,  while 
it  admits  the  agency,  "it  seeks  to  avoid  the  positions 
of  the  answers  by  alleging  a  custom  of  Coe's  office, 
and,  therefore,  it  is  such  a  change  of  base  as  to  consti- 
tute a  departure,  and  brings  the  appellee  within  the 
meshes  of  the  rules  laid  down  by  the  Supreme  Court 
in  a  number  of  cases,"  citing  Will  v.  Whitney,  15  Ind. 
194;  Burtch  v.  State,  ex  reh,  17  Ind.  506;  McAroy  v. 
Wright,  25  Ind.  22;  Bcarss  v.  Montgomery,  46  Ind.  544. 

We  are  unable  to  agree  with  appellant's  learned 
counsel  in  the  position  assumed  respecting  this  plead- 
ing. A  departure  in  a  pleading  is  a  desertion  of  the 
ground  which  the  pleader  occupied  in  his  last  ante- 
cedent pleading,  and  a  resort  to  another  ground. 
Stephen,  PL,  9  Am.  ed.,  p.  410.  Under  the  code,  when 
any  paragraph  of  the  answer  contains  new  matter, 
the  plaintiff  may  reply  the  general  denial;  and  may 
also,  in  separate  paragraphs,  reply  any  new  matter 
which  supports  the  complaint  and  avoids  the  new 
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matter  in  the  answer.  R.  S.  1894,  section  360  (R.  S. 
1881,  section  357). 

If  the  reply  asserts  some  right,  not  counted  upon 
in  the  complaint,  it  is  a  departure.  It  is  a  shifting  of 
grotfnd  from  that  occupied  in  the  complaint,  and  upon 
which  the  right  to  recover  is  based.  Teal  v.  Langsdalc, 
78  Ind.  339. 

Measured  by  these  definitions,  the  reply  is  not  a  de- 
parture. We  do  not  construe  the  reply,  as  appellant's 
counsel  does,  to  mean  that  it  seeks  to  avoid  the  an- 
swers by  relying  upon  a  custom  in  Coe's  office.  As  we 
read  this  pleading,  it  relies  principally  upon  a  ratifica- 
tion, and  this  is  proper  to  set  up  in  reply.  Heady  v. 
Bodcn,  4  Ind.  App.  475.  The  averments  concerning  the 
custom  referred  to  are  but  preliminary  to  the  allega- 
tions as  to  ratification,  and  constitute  the  ground 
work,  or  basis  upon  which  the  reply  of  ratification  is 
founded.  The  complaint  declares  upon  a  policy.  The 
answers  allege  that  the  appellant  never  executed  it, 
and  that  the  agent,  or  person  acting  as  such,  who,  it  is 
claimed,  issued  the  policy,  had  no  authority  to  do  so. 
The  reply  responds  that  it  may  be  true  that  the  appel- 
lant did  not,  in  the  first  instance,  execute  the  policy 
through  a  duly  organized  agent  (showing  just  what 
was  done  in  connection  with  the  attempted  execution); 
but,  granting  that  the  agent  had  no  authority,  and 
that,  therefore,  his  acts  did  not  amount  to  an  execu- 
tion of  the  policy,  yet,  when  the  facts  were  brought 
home  to  the  appellant,  it  ratified  the  same  by  accept- 
ing the  premium  money  and  thereby  adopted  the 
agent's  acts  as  its  own.  This  is  in  the  nature  of  a  con- 
fession and  avoidance  of  the  facts  set  up  in  the  an- 
swers, and  as  such  it  is  sufficient.  An  examination  of 
the  cases  cited  by  appellant's  counsel  convinces  us 
that  they  do  not  sustain  his  position. 

We  are  not  unmindful  of  the  fact  that  one  of  the 
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paragraphs  of  the  complaint  counts  upon  an  oral  con- 
tract to  insure,  and  not  upon  the  policy.  If  the  reply 
may  be  said  to  constitute  a  departure  from  this  para- 
graph of  complaint,  the  appellant  could  not  have  been 
harmed  by  the  ruling  upon  the  demurrer  to  the  reply, 
for  the  reason  that  the  court  expressly  withdrew  this 
paragraph  from  the  jury. 

But  it  is  further  urged  that  while  the  paragraph  of 
reply  under  consideration  purports  to  meet  all  the 
material  averments  of  the  4th,  6th,  and  7th  para- 
graphs of  answer,  it  really  fails  to  cover  the  points 
made  in  the  6th  and  7th  paragraphs  as  to  the  limita- 
tions and  restrictions  of  the  agent's  authority,  both 
as  to  territory  and  classes  of  risks. 

We  shall  not  take  issue  with  counsel  upon  the 
proposition  that  a  reply  which  is  not  good  as  to  all 
the  paragraphs  of  answer  it  attempts  to  meet,  will  be 
held  insufficient.  Fordice  v.  Scribner,  108  ltd.  85.  If 
we  are  correct  in  the  view  that  the  gist  of  the  reply  is 
the  averment  of  ratification,  it  must  be  obvious  that 
the  objection  we  are  now  considering  is  likewise  un- 
availing. If  the  appellant  in  fact  ratified  the  contract 
contained  in  the  policy,  by  accepting  the  premium- 
money  thereon,  such  ratification  completely  estops  the 
appellant  from  questioning  the  validity  of  such  con- 
tract. 

Another  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  It  is  insisted,  on  be- 
half of  appellant,  that  the  evidence  is  insufficient  to 
sustain  the  verdict. 

Under  the  issues,  it  devolved  upon  the  appellee  to 
prove  either  that  the  policy  of  insurance  in  suit  was 
duly  issued,  or,  if  not,  that  the  contract  therein  con- 
tained was  subsequently  ratified,  as  pleaded  in  the  re- 
ply. If  it  proved  either  of  these  propositions,  to- 
gether with  the  fact  that  it  had  a  loss  under  the 
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policy,  and  fully  complied  with  the  terms  thereof  in 
all  material  respects,  it  was  entitled  to  recover,  and 
the  judgment  of  the  lower  court  upon  the  verdict  can- 
not be  disturbed  on  the  ground  here  relied  upon. 

The  evidence  tends  to  show  that  McGilliard  &  Dark 
were  insurance  brokers  and  agents  in  the  city  of  In- 
dianapolis, who  had  arranged  for  insurance  for  the 
appellee  upon  its  property  at  Anderson,  and  that  as 
the  appellee  desired  an  additional  amount  of  insur- 
ance, wrhich  McGilliard  &  Dark  could  not  place  in  any 
of  their  companies,  they  applied  to  one  Henry  Coe,  the 
agent  of  the  appellant,  in  Indianapolis,  to  write 
$4,500.00  additional  in  the  appellant  company.  One 
Robert  Shingler  worked  in  the  office  of  McGilliard  & 
Dark,  as  clerk  and  agent,  and  when  the  application 
for  this  additional  insurance  reached  the  office  he  tele- 
phoned to  the  office  of  Henry  Coe,  to  ascertain  if  he 
would  place  the  insurance.  The  call  at  the  telephone 
was  answered  by  Henry  Seyfried,  the  principal  clerk 
in  Coe's  office,  who  turned  from  the  telephone  to  ask 
Coe  if  he  would  write  the  insurance  for  the  appellee, 
and  Coe  answered  that  he  could  do  so,  which  was  com- 
municated to  Shingler,  who  immediately  prepared 
the  necessary  papers,  and  sent  to  Coe's  office  an  ap- 
plication for  $2,000.00,  and  a  policy  for  that  amount, 
in  the  appellant  company,  was  made  out  in  the  latter 
office  and  sent  to  the  office  of  McGilliard  &  Dark. 
Among  the  papers  prepared  by  Shingler  were  three 
"slips,"  each  containing  a  description  of  the  property 
to  be  insured,  one  of  which  was  to  be  attached  to  the 
policy,  one  to  be  retained  by  the  insuring  office,  and 
one  to  be  sent  to  the  home  office  of  the  company. 
These  papers  were  sent  to  Coe's  office  by  a  messenger 
at  about  10  o'clock  in  the  forenoon,  and  in  the  after- 
noon of  the  same  day  the  policy  was  sent  over  from 
Coe's  office  to  the  office  of  McGilliard  &  Dark.     The 
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policy  was  dated  back  to  the  8th  of  March,  although 
not  sent  to  the  office  till  the  11th  of  March,  the  rea- 
son being  that  the  order  from  the  appellee  to  McGil- 
liard  &  Dark  for  the  insurance  was  dated  March  8, 
1892,  and  the  other  policies  issued  by  McGilliard  & 
Dark  were  of  that  date,  and  it  was  desired  to  have 
them  all  mature  at  the  same  time.  Shingler,  when 
he  received  the  policy,  entered  it  upon  the  records  in 
McGilliard  &  Dark's  office,  and  enclosed  it  with  a 
letter  to  the  appellee  the  same  evening.  On  March 
24, 1892,  there  came  to  the  office  of  A.  T.  Allen  (who  is 
the  fire  inspector  in  the  city  of  Indianapolis  for  the 
insurance  companies  belonging  to  a  certain  compact, 
and  whose  duty  it  is  to  inspect  buildings,  fix  rates  of 
insurance  and  examine  the  daily  reports  that  go  to 
the  companies,  which  are  sent  to  him  by  the  agencies, 
and  by  him  verified  as  to  rate  and  form,  and  if  found 
correct  entered  upon  a  book  kept  for  that  purpose, 
stamped  with  a  stamp  by  him,  and  sent  to  the  proper 
company)  a  "Daily  Report,"  purporting  to  have  been 
issued  from  the  Henry  Coe  agency,  and  showing  that 
a  policy  similar  to  that  set  forth  in  the  complaint 
was  issued  by  the  German  Insurance  Company,  to  the 
Columbia  Encaustic  Tile  Company  for  $2,000.00,  and 
having  the  signature:  "Henry  Coe,  agent."  This  re- 
port was  mailed  to  the  appellee,  as  also  a  "Monthly 
Report,"  which  passed  through  the  hands  of  said  Al- 
len, as  fire  inspector,  and  shows  the  issuing  of  the 
same  policy.  The  premium  on  the  policy  was  duly 
paid  to  McGilliard  &  Dark,  on  the  15th  of  March, 
1892,  the  policy  having  been  received- by  appellee  on 
the  12th  of  March,  the  fire  having  occurred  on  the 
previous  night.  A  letter,  dated  March  15,  1892,  was 
written  by  the  appellee's  secretary  to  Coe,  in  which 
it  was  insisted  that  Coe  had  no  authority  to  bind  the 
company  on  any  outside  risks  prohibited  in  the  com- 
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pany's  list,  and  informing  him  that  he  would  have  to 
"stand  the  consequences,"  as  the  company  would  have 
promptly  refused  the  same  if  submitted  to  it,  and  re- 
buking him  for  delaying  his  "daily  report"  from  the 
8th  of  March  to  the  24th  of  the  same  month.  The  let- 
ter closed  as  follows: 

"We  were  unaware  of  your  action,  and  you  are  re- 
sponsible to  the  assured  if  you  have  issued  a  policy  to 
them  without  our  consent"  It  was  agreed  that  the 
true  date  of  this  letter  was  March  25,  instead  of 
March  15. 

Coe  answered  the  letter,  endeavoring  to  explain 
matters,  and  stating,  among  other  things,  that  "the 
risk  in  question  was  written  either  on  Saturday  after- 
noon of  the  12th,  or  Monday,  the  14th ;  it  was  dated  on 
the  8th  to  correspond  with  the  other  policies  in  the 
risk."  He  also  stated :  "If  you  have  any  prohibited 
list  which  included  Encaustic  Tile  Works,  I  have 
never  seen  one."  Coe  did  not  deny  the  writing  and  is- 
suing of  the  policy  in  this  letter,  nor  did  appellant's 
secretary  deny  the  company's  liability. 

Coe  had  a  written  commission  from  the  appellee, 
authorizing  him  "to  receive  applications  for  insur- 
ance, moneys  for  premiums,  and  to  countersign,  issue 
and  renew  policies  of  insurance  signed  by  the  presi- 
dent, attested  by  the  secretary  of  the  German  Fire 
Insurance  Company,  subject  to  the  rules  and  regula- 
tions of  said  company,  and  such  instructions  as  may 
from  time  to  time  to  be  given  bv  its  officers."  It  is 
claimed  that  a  list  of  prohibited  risks  was  furnished 
Coe,  but  this  was  not  attached  to  the  commission,  and 
formed  no  part  of  it.  The  list  was  not  introduced  in 
evidence,  but  it  was  shown  by  letters  that  among  the 
prohibited  risks  was  the  following:  "All  specials  lo- 
cated outside  of  your  city  are  strictly  prohibited." 
McGilliard  &  Dark's  office  and  Coe's  office  had  mutual 
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running  accounts  with  each  other,  of  premiums  on 
policies  issued  in  the  course  of  their  business  trans- 
actions as  brokers,  which  accounts  were  settled  from 
time  to  time  by  the  payment  of  balances.  In  this  way 
the  premium  on  the  appellee's  policy  wras  paid  by 
McGilliard  &  Dark  to  Coe,  and  subsequently  by  the 
appellee  to  McGilliard  &  Dark.  In  the  monthly  ac- 
count current  for  March,  1892,  rendered  by  Coe's  of- 
fice to  the  appellant,  the  premium  on  appellee's 
policy,  amounting  to  $25.00,  was  included,  and  it  was 
paid  to  appellant  by  the  check  of  Henry  Coe,  dated 
May  20,  1892,  with  a  balance  of  $212.31,  of  which 
it  was  a  part.  On  August  16,  1892,  appellant's  sec- 
retary wrote  to  Coe,  calling  his  attention  to  the  fact 
that  he  had  included,  in  his  March  report,  a  premium 
of  $25.00  on  policy  issued  to  the  Columbia  Encaustic 
Tile  Company,  and  claiming  that  the  risk  in  question 
had  never  been  approved  by  the  company,  and  asking 
him  to  furnish  a  correct  report  for  the  month  of 
March,  or  charge  the  full  premium  in  his  next  report; 
and  with  this  request  Coe  complied  by  charging  the 
company  and  crediting  himself  with  the  $25.00. 
After  that,  Coe  never  tendered  the  monev  back  to  the 
appellant  or  the  assured,  but  paid  it  into  the  hands  of 
the  clerk  of  the  court  below,  when  the  suit  was  in- 
stituted, January  4,  1893.  Two  other  risks  outside  of 
the  city  of  Indianapolis,  one  at  Anderson  and  one  at 
Noblesville,  had  been  written  by  Coe  in  this  company 
and  accepted  by  it.  The  appellee  had  no  knowledge 
of  any  restriction  or  limitation  on  the  powers  of 
ITenry  Coe  as  agent  of  the  appellant.  In  response  to  a 
letter  sent  by  Carter  &  Brown,  attorneys  for  appellee, 
to  the  appellant,  the  secretary  wrote,  referring  them 
to  Henry  Coe,  of  Indianapolis,  who,  they  said,  would 
"attend  to  the  matter  and  satisfy  the  assured,"  as  he 
had  promised  the  company  repeatedly,  and  that  the 
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latter  had  expected  that  he  had  done  so  before  the 
writing  of  the  letter.  There  was  also  evidence  to 
show  that  Coe  was  not  present  when  the  policy  wras 
signed  and  delivered;  that  he  had  never  authorized 
the  signing  of  his  name  to  the  same,  but  that  it  was 
signed  by  Seyfried,  the  chief  clerk  in  his  office,  and 
that  Coe  did  not  know  how  the  policy  wras  issued,  nor 
had  he  seen  the  daily  reports,  or  the  monthly  reports, 
sent  from  his  office.  Seyfried's  duties  were  to  attend 
to  the  details  of  the  office,  writing  policies,  keeping 
the  books,  writing  daily  reports  and  forwarding  them 
to  the  manager.  Seyfried  had  been  signing  Coe's  name 
to  policies  issued  from  Coe's  office  prior  to  the  sign- 
ing of  the  policy  in  suit,  to  which  no  objection  was 
made  by  Coe.  Seyfried  also  habitually  signed  Coe's 
name  to  the  daily  reports  with  the  latter's  consent;  he 
passed  upon  and  accepted  risks  in  Coe's  absence,  and 
had  authority  to  do  so.  There  was  evidence  to  show 
that  it  was  customary  for  Seyfried  to  sign  Coe's  name 
to  policies,  and  that  Coe  permitted  the  same  to  be 
done  without  objecting  thereto. 

We  are  of  opinion  that  the  evidence  amply  war- 
ranted a  finding  that  the  policy  was  executed  by  the 
appellant,  to  say  nothing  of  the  acts  of  appellant's 
agents,  which  the  appellee  relies  upon  to  establish 
a  ratification.  It  is  true,  that  the  policy  shows  that 
"in  any  matter  relating  to  this  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  this  company."  If  it  be  granted,  for  the 
sake  of  the  argument,  that  this  clause  requires  the 
applicant  for  insurance  to  ascertain  whether  or  not 
the  person  assuming  to  act  as  agent  is  supplied  with 
the  proper  commission,  and  what  it  contains,  it  still 
does  not  follow  that  any  limitation,  such  as  the  ap- 
pellee was  bound  to  take  cognizance  of,  was  placed 
upon  the  authority  of  Henry  Coe.    An  agent  holding 
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a  commission  from  an  insurance  company,  authoriz- 
ing him  to  take  risks  generally,  without  placing  any 
limitation  thereon,  either  as  to  the  kinds  of  risks  he 
is  authorized  to  take,  or  the  territory  within  which 
they  may  be,  is  a  general  and  not  a  special  agent. 
The  commission  which  Coe  held  was  general  in  its 
terms,  and,  as  we  have  seen,  conferred  authority  upon 
him  without  limit,  "to  receive  applications  for  insur- 
ance, moneys  for  premiums,  and  to  countersign,  issue 
and  renew  policies  of  insurance  signed  by  the  presi- 
dent and  attested  by  the  secretary."  That  he  should 
be  confined  in  his  transactions  to  insurance  upon 
property  in  the  city  of  Indianapolis,  is  nowhere  in- 
dicated, nor  is  the  fact  that  he  is  designated  in  the 
introductory  portion  of  the  commission  as  "Henry 
Coe,  of  Indianapolis,"  indicative  of  the  fact  that  his 
authority  is  limited  to  Indianapolis.  Our  opinion  is 
that  Coe  was  a  general  and  not  a  special  agent. 

Appellant's  counsel  strenuously  contends  that  be- 
cause of  the  clause  in  the  commission,  that  he  shall 
be  "subject  to  the  rules  and  regulations  of  the  com- 
pany, and  such  instructions  as  may  from  time  to  time 
be  given  him,"  applicants  for  insurance  who  dealt 
with  Coe,  were  put  upon  their  inquiry,  and  it  became 
their  duty,  at  their  peril,  to  know  what  were  the 
"rules  and  regulations  of  the  company,"  and  what 
were  the  "instructions  from  time  to  time  given  him." 

Counsel  says: 

"There  was  clearly  an  object  in  inserting  such  pro- 
vision plainly  and  in  the  body  of  the  contract,  or  it 
would  not  have  been  inserted.  The  only  object  that 
could  possibly  be  attained  would  be  to  give  notice  to 
the  person  accepting  such  contract  that  it  will  not 
be  a  contract,  unless  the  party  pretending  to  repre- 
sent the  appellant  has  authority  in  writing,  and, 
therefore    suggests    an    examination    to    determine 
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whether  there  are  any  restrictions  or  limitations  in 
such  authority.  It  is  a  notice  for  the  common  protec- 
tion of  the  insurer  and  insured.  It  is  the  exact  opposi- 
tion of  a  secret  instruction  or  order  existing  between 
the  insurer  and  its  agent,  because  it  is  a  caution  ad- 
dressed to  the  person  about  to  accept  such  contract, 
and  it  is  respectfully  suggested  that  there  could  be 
no  surer  or  fairer  way  of  imparting  such  caution  than 
by  inserting  it  in  the  face  of  the  contract  about  to  be 
entered  into.  There  is  no  occasion  for  discussing  the 
question  of  secret  arrangements  between  principal 
and  agent,  for  it  is  conceded  that  secret  arrange- 
ments not  communicated  to  others  are  not  binding 
upon  them." 

The  appellant's  learned  counsel  thus  concedes  that 
any  secret  instructions  from  the  company  to  Coe, 
which  had  not  been  communicated  to  appellee,  were 
not  binding  upon  it.  But  what  can  the  instructions 
given  the  agent  "from  time  to  time"  be  but  "secret 
arrangements"  between  the  company  and  its  agent? 
Surely  it  cannot  be  the  law  that  when  the  assured  re- 
ceives his  policy,  reads  it  over  and  discovers  in  the 
great  mass  of  finely  printed  matter  the  clause  referred 
to,  it  devolves  upon  him  to  demand  of  the  agent  that 
the  latter  show  to  him  the  various  letters  he  may 
have  received  from  the  company  "from  time  to  time," 
in  order  to  ascertain  what  his  latest  instructions  are. 
Such  a  requirement  would  entail  upon  the  assured  a 
burden  which  is  sanctioned  by  neither  law  nor  good 
conscience.  The  instructions  are  fairly  within  the 
term  "secret  arrangements,"  and  the  assured  cannot 
be  bound,  by  them,  unless  it  be  shown  that  he  had  been 
given  notice  thereof.  Kerlin  v.  Natl  Accident -Assn. ,8  Ind. 
App.  628  (652).  We  fully  agree  with  appellee's  coun- 
sel, that  Coe  would  have  been  equally  subject  to  the 
rules  and  regulations  of  the  company,  and  the  instruc- 
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tions  from  time  to  time  transmitted  to  him,  had  there 
been  no  such  a  provision  in  his  commission.  The  fact 
that  it  was  there  inserted  did  not  change  his  duties 
in  this  respect,  nor  did  it  change  the  relations  sus- 
tained to  him  by  the  public,  or  by  those  who  dealt 
with  him.  These  were  bound  to  know,  even  in  the  ab- 
sence of  any  commission,  that  Coe  was  governed  by 
the  rules  and  regulations  of  the  company  that  em- 
ployed him,  and  that  he  was  subject  to  its  instruc- 
tions. But  they  were  not  bound  to  know  wrhat  these 
rules  and  regulations  and  instructions  were,  unless 
these  had  been  brought  to  their  attention  by  the  com- 
pany or  its  agents.  This  rule  is  not  applicable  to  in- 
surance contracts  alone,  but  it  applies  to  all  con- 
tracts. Commercial j  rfc,  Ins.  Co.  y.  State,  ex  rel.,  113  Ind. 
331,  337. 

Nor  can  we  say  that  the  policy  was  invalid  because 
Coe's  name  was  signed  by  Seyfried,  the  chief  clerk  of 
his  office.  The  jury  was  not  without  evidence  from 
wrhich  it  had  the  right  to  conclude  that  Seyfried  was 
authorized  to  sign  Coe's  name  to  policies.  There  was 
also  evidence  from  which  the  jury  could  determine 
that  the  company  knew,  or  should  have  known,  that 
Seyfried  was  employed  by  Coe,  and  passed  upon  appli- 
cations, and  signed  his  name,  and  was  in  the  habit  of 
acting  for  him  in  such  matters.  The  company  was, 
therefore,  responsible,  not  only  for  the  acts  of  its  com- 
missioned agent,  within  the  scope  of  the  authority  ex- 
pressly conferred  by  the  commission,  but  also  for  the 
acts  of  Seyfried  in  connection  with  the  business  of  in- 
surance in  which  he  was  engaged.  Indiana  Ins.  Co. 
v.  Jlarticcll,  123  Ind.  177. 

In  the  case  just  cited,  the  Supreme  Court  quote  with 
approval  the  following  language  from  the  case  of  /)?/- 
liith  Nat  Bank  v.  Knoxville  Fire  Ins.  Co.,  85  Tenn.  76; 
"  'Not  only  is  the  insurer  responsible  for  the  acts  of  its 
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agent,  within  the  scope  of  his  agency,  but  also  for  the 
the  acts  of  its  agent's  clerks,  or  any  person  to  whom 
he  delegates  authority  to  discharge  his  functions  for 
him.  Of  course  the  act  must  be  done  by  some  person 
authorized  expressly  or  impliedly  by  the  agent,  and 
under  such  circumstances  that  the  insurer  knew,  or 
ought  to  have  known,  that  other  persons  would  be  em- 
ployed by,  and  to  act  for,  the  agent.'  " 

What  has  just  been  said  is  equally  pertinent  to  the 
point  made  by  appellant's  counsel,  that  because  the 
policy  was  procured  through  the  agency  of  McGilliard 
&  Dark,  insurance  brokers,  said  McGilliard  &  Dark 
were  the  agents  of  appellee,  and  were  bound  to 
ascertain  whether  Seyfried  had  authority  in  writing 
to  act  for  it,  and  that  as  McGilliard  &  Dark  knew,  or 
had  reason  to  know,  that  Coe's  name  was  signed  to  the 
policy  by  Seyfried,  the  appellee  was  bound  by  such 
knowledge,  said  McGilliard  &  Dark  being,  in  law, 
agents  of  appellee.  The  case  last  above  cited  holds 
otherwise. 

The  appellant's  counsel  urges  numerous  errors  in 
the  admission  and  rejection  of  testimony.  The  evi- 
dence relating  to  the  duties  of  Seyfried  in  Coe's  of- 
fice, his  custom  in  passing  upon  applications  for  in- 
surance, signing  Coe's  name  to  policies  and  reports, 
etc.,  was  clearly  competent.  This  was  so,  we  think, 
independent  of  the  averments  in  the  second  para- 
graph of  the  reply.  It  tended  to  prove  the  execution 
of  the  policy,  which  was  denied  under  oath.  It  was 
a  part  of  the  appellee's  original  case,  and  was  emi- 
nently proper.  Nor  was  it  error  to  admit  in  evidence 
the  policy  in  suit,  the  proof  of  loss,  and  the  correspond- 
ence between  Coe  and  the  appellant.  The  "list  of 
risks"  kept  in  Coe's  office,  being  a  part  of  his  private 
instructions  from  the  appellant,  was  properly  rejected 
by  the  court.     Tt  could  not  bind  the  appellee,  in  the 
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absence  of  any  proof  of  knowledge  on  its  part  as  to 
the  existence  of  such  list,  or  other  instructions,  when 
the  insurance  was  taken  out 

The  court  committed  no  reversible  error  in  exclud- 
ing some  correspondence  offered  by  appellant,  alleged 
to  have  occurred  between  its  secretary  and  Coe,  after 
the  fire.  The  fact  that  appellant  repudiated  the  risk 
after  the  loss  would  not  relieve  it  from  liability.  The 
correspondence  was  in  the  nature  of  a  self-serving 
declaration.    It  was  properly  excluded. 

There  wras  no  irreconcilable  conflict  between  the 
general  verdict  and  the  answers  of  the  jury  to  the  in- 
terrogatories, and  the  court  consequently  did  not  err 
in  overruling  the  appellant's  motion  for  judgment, 
notwithstanding  the  general  verdict. 

The  instructions  given  by  the  court,  of  which  the 
appellant  complains,  are  in  full  harmony  with  our 
view  of  the  law  governing  this  case.  If,  in  some  par- 
ticulars they  were  not  as  full  as  might  be  desired 
under  the  issues,  the  appellant  should  have  sought  to 
amplify  them  by  instructions  proposed  by  its  coun- 
sel and  submitted  to  the  court  with  a  request  that 
they  be  given.  When  an  instruction  is  correct  as  far 
as  it  goes,  the  party  who  desires  a  more  complete 
statement  of  the  law,  must  ask  for  it  and  meet  with 
a  refusal  before  he  can  complain  of  the  court's  action. 
Hindman  v.  Timmc,  8  Ind.  App.  416. 

A  number  of  instructions  requested  by  appellant's 
counsel,  were  refused,  and  the  refusal  is  properly  as- 
signed in  the  motion  for  a  new  trial.  The  appellee's 
counsel  makes  the  point  that  the  record  fails  to  show 
that  these  requests  were  made  prior  to  the  beginning 
of  the  argument,  and  in  this  they  are  borne  out  by 
the  record.  Error  cannot  be  predicated  upon  the  re- 
fusal to  give  instructions,  unless  the  record  discloses 
affirmatively  that  they  were  tendered  opportunely, 
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which  means  before  the  commencement  of  the  argu- 
ment. Kacklcy  v.  Evansvillc,  etc.,  R.  R.  Co.,  7  Ind.  App. 
169;  Elliott  App.  Procecl.,  sections  731,  733,  735,  736, 
and  cases  cited. 

"One  complaining  of  a  ruling,"  say  the  Supreme 
Court,  "must,  in  order  to  secure  a  reversal,  affirma- 
tively show  that  he  placed  himself  in  an  attitude  to 
rightfully  ask  that  which  the  court  refused  him.  If 
this  be  not  done,  the  presumption  of  regularity,  which 
always  attends  the  proceedings  of  the  trial  court  in 
the  absence  of  a  contrary  showing,  will  require  the 
appellate  court  to  assume  that  the  party  did  not  do 
that  which  the  law  required  him  to  do  in  order  to  en- 
title him  to  the  ruling  asked."  Ptictt  v.  Beard,  86  Ind. 
104,  107. 

We  have  disposed  of  all  the  questions  presented 
for  our  determination,  and  are  of  opinion  that  m>  re- 
versible error  is  shown  to  have  been  committed. 

Judgment  affirmed. 

Filed  March  8,  1896  ;  petition  for  rehearing  overruled  June  18,  '96. 


No.  1.866. 

Freeman  v.  Hutchinson. 

Malpractice. — Evidence. — In  an  action  against  a  physician,  to  re- 
cover damages  resulting  from  the  alleged  negligence  of  such  physi- 
cian in  treating  plaintiff's  injured  thumb,  it  was  not  error  for 
plaintiff's  witness,  who  was  a  physician,  to  examine  the  injured 
thumb  in  the  presence  of  the  jury,  and  to  exhibit  and  describe  its 
condition. 

Practice. — Cross-examination  of  Witnesses. — The  trial  court  has  a 
wide  discretion  as  to  the  course  and  scope  of  the  cross-examination 
of  witnesses,  and  this  court  will  not  review  that  discretion,  unless 
it  is  apparent  that  it  has  been  abused. 
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New  Trial. — Newly- Discovered  Evidence. — A  new  trial  should  not 
be  granted  on  account  of  newly  discovered  evidence,  unless  such 
evidence  would  probably  produce  a  different  result,  or  in  some 
way  influence  the  verdict. 

From  the  Sullivan  Circuit  Court. 

Buff  &  Nesbit,  and  J.  S.  Bays,  for  appellant. 

W.  S.  Maple,  J.  W.  Lindley,  and  J.  C.  Briggs,  for 
appellee. 

Lotz,  J. — The  appellee  received  an  injury  to  the 
thumb  of  the  left  hand.  The  appellant,  as  a  physician 
and  surgeon,  undertook  to  treat  the  injury.  The  hand 
became  permanently  disabled.  The  appellee  sued  the 
appellant  to  recover  damages,  alleging  that  the  dis- 
ability resulted  from  the  negligence  and  want  of  skill 
of  the  appellant  in  treating  the  wound.  The  jury  re- 
turned a  verdict  for  appellee  in  the  sum  of  $500.00, 
upon  which  judgment  was  rendered. 

The  only  assignment  of  error  discussed  by  appel- 
lant is  the  overruling  of  his  motion  for  a  new  trial. 

During  the  progress  of  the  trial  a  physician,  a 
witness  for  the  appellee,  was  permitted,  over  appel- 
lant's objection,  to  examine  the  injured  thumb  in  the 
presence  of  the  jury,  and  to  exhibit  and  describe  its 
condition.  There  was  no  error  in  this.  Citizens1  St., 
etc.,  R.  R.  Co.  v.  Willoeby,  134  Ind.  563.  Not  only  may 
a  witness  use  the  injured  member  in  giving  his  testi- 
mony, but  it  is  proper  for  the  jury  to  examine  and  in- 
spect it.  Such  evidence  is  of  the  highest  rank.  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Wood,  113  Ind.  544. 

The  appellant's  motion  to  strike  out  a  certain  ques- 
tion and  answer  of  the  witness  Jerry  Hutchinson,  on 
redirect  examination,  was  overruled.  There  was  no 
error  in  this,  for  the  same  matter  was  in  evidence 
brought  out  by  the  appellant  on  cross-examination, 
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and  the  motion  to  strike  out  did  not  include  such  evi- 
dence given  on  cross-examination. 

The  appellant  also  complains  of  certain  questions 
propounded  to  one  of  the  witnesses  on  cross-examina- 
tion. The  trial  court  has  a  wide  discretion  as  to  the 
scope  and  course  of  the  cross-examination.  An  Ap- 
pellate Court  will  not  review  the  discretion,  unless  it 
is  apparent  that  it  has  been  abused.  The  questions 
here  proposed  were  intended  to  show  the  interest  of 
the  witness  in  the  case,  and  were  proper. 

The  appellant  also  complains  of  the  action  of  the 
court  in  permitting  the  appellee  to  give  certain  evi- 
dence on  rebuttal,  which  should  have  been  given  in 
chief.  This  was  also  a  discretionary  matter  with  the 
trial  court  The  appellant  had  an  opportunity  to 
meet  it  if  he  so  desired.  Noblesville  Gas,  etc.,  Co.  v. 
Teter,  1  Ind.  App.  322. 

The  appellee  exhibited  to  one  of  its  witnesses,  Dr. 
Pirtle,  a  piece  of  pasteboard,  and  asked  him  to  state 
whether  or  not  it  was  of  good  quality  for  bandaging 
purposes.  The  appellant  objected  to  the  question. 
The  court  permitted  the  answer,  on  condition  that  the 
appellant  would  subsequently  show  that  the  paste- 
board used  by  the  appellant  in  bandaging  the  wound 
was  the  same  as  that  exhibited.  Immediately  upon 
the  conclusion  of  this  witness'  testimony,  the  appel- 
lant moved  to  strike  out  the  answer  given.  One  of 
the  reasons  for  the  motion  was  that  the  plaintiff  had 
rested  his  evidence  in  chief.  At  the  time  this  motion 
was  made,  the  appellee  had  not  yet  had  an  opportunity 
to  give  evidence  that  the  pasteboard  exhibited  was 
the  same  as  that  used.  The  fact  that  the  plaintiff  had 
ceased  to  give  evidence  in  chief  did  not  deprive  him  of 
the  right  to  give  other  evidence  in  chief.    This  was  a 
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matter  within  the  discretion  of  the  trial  court  There 
was  no  error  in  overruling  this  motion. 

Another  cause  for  a  new  trial  was  that  of  newly- 
discovered  evidence.  A  careful  examination  of  the 
affidavits  bearing  upon  this  case,  convinces  us  that 
the  evidence  would  not  probably  have  produced  a  dif- 
ferent result.  Unless  the  newly-discovered  evidence 
would  have  probably  produced  a  different  result,  or  in 
any  wTay  influenced  the  verdict,  a  new  trial  should  not 
be  granted  for  such  cause.  Flemig  v.  McClaflin,  1  Ind. 
App.  537;  Jackson  v.  Swope,  134  Ind.  111. 

The  appellant  insists  that  the  verdict  is  contrary  to 
the  law.  Careful  consideration  of  the  evidence  con- 
vinces us  that  there  is  some  evidence  which  tends  to 
support  every  material  fact  necessary  to  support  the 
verdict. 

Complaint  is  also  made  of  the  action  of  the  court 
in  giving  certain  instructions  on  its  own  motion,  and 
of  the  refusal  of  the  court  to  give  certain  instructions 
asked  by  the  defendant.  It  is  a  familiar  rule,  that  in- 
structions given  must  all  be  considered  together. 
When  the  instructions  given  in  this  case  are  so  con- 
sidered they  fairly  present  the  law  as  applicable  to 
the  evidence.  There  is  no  error  in  refusing  to  give  an 
instruction  when  the  substance  of  such  instruction 
is  embraced  or  contained  in  another  given  by  the 
court.  The  instructions  refused  were  substantial] v 
covered  by  those  given.  When  the  instructions  are 
considered  as  a  whole,  we  are  of  the  opinion  that  they 
were  as  favorable  to  the  appellant  as  the  facts  war- 
ranted, and  that  he  has  no  just  grounds  for  complaint 
on  account  of  the  instructions  given  or  those  refused. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  March  8, 1886;  petition  for  rehearing  overruled  June  18, 1898. 
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No.  1,642. 

Loeb  v.  McAlister. 

Mortgage. —  Deed  Absolute  in  Form. —  Contemporaneous  Agree- 
ment— A  deed  of  real  property,  though  absolute  on  its  face,  given 
to  secure  a  loan,  executed  contemporaneously  with  a  written  agree- 
ment on  the  part  of  the  grantee,  to  reconvey  on  repayment  of  the 
sum  advanced,  with  interest,  is  a  mortgage  as  between  the  parties 
thereto;  and  if  such  grantee,  before  default  by  the  grantor,  con- 
veys the  premises  to  an  innocent  purchaser  who  ousts  the  grantor' 
from  possession,  such  first  grantee  is  liable  in  damages. 

Evidence. — Deed  Absolute  in  Form. — Mortgage. — All  the  facts  and 
circumstances  attending  the  execution  of  a  deed  absolute  on  its 
face,  but  given  to  secure  the  repayment  of  money  advanced  to  the 
grantor,  are  admissible  in  evidence  in  an  action  between  the  origi- 
nal parties,  as  tending  to  show  whether  such  deed  is  in  fact  a 
mortgage. 

Instructions  to  Jury.— .How  Made  Part  of  Record.—  In  order  that 
instructions  may  be  made  a  part  of  the  record  without  a  bill  of  ex- 
ceptions, the  record  must  affirmatively  show  that  they  were  filed. 

From  the  Madison  Circuit  Court. 

< 

Kittinger  &  Reardon,  and  Diven  &  McMahan,  for 
appellant. 

Bagot  &  Bagot,  and  H.  W.  Taylor,  for  appellee. 

Ross,  J. — The  appellee  brought  this  action,  alleg- 
ing in  his  complaint,  that  in  the  jrear  1890  he  was  the 
owner  and  in  possession  of  a  certain  120  acres  of  land 
in  Madison  county,  Indiana,  which  was  of  the  value  of 
$6,000.00;  that  he  wras,  at  that  time,  indebted  to  divers 
persons  in  the  aggregate  sum  of  $2,500.00;  that  ap- 
pellant assumed  to  pay  said  indebtedness,  and  in  con- 
sideration thereof,  and  to  secure  the  repayment  with- 
in ten  years  to  appellant  of  said  sum  of  $2,500.00,  with 
interest  at  8  per  cent.,  appellee  transferred  said  land 
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to  him  by  deed  of  conveyance,  and  which  land,  it  was 
understood  and  agreed  by  and  between  the  parties, 
was  to  be  reconveyed  by  appellant  to  appellee  upon 
such  repayment;  that  the  agreement  to  reconvey  was 
in  writing,  and  executed  contemporaneously  with  the 
deed  of  conveyance;  that  afterward,  on  the  20th  day 
of  April,  1892,  appellee  borrowed  from  appellant  the 
further  sum  of  f  1,000.00,  which  sum  it  was  agreed 
should  be  secured  by  said  conveyance,  aforesaid,  and 
should  be  repaid  with  interest  at  8  per  cent,  before 
appellee  wras  entitled  to  a  reconveyance  from  appel- 
lant of  said  real  estate;  that  when  appellee  borrowed 
this  $1,000.00  he  delivered  up  to  appellant  the  writ- 
ten agreement  to  reconvey,  executed  at  the  time  the 
deed  was  made;  that  afterwards,  and  before  the  ex- 
piration of  the  time  agreed  upon  for  the  payment  of 
said  money,  to-wit:  November  27,  1892,  appellant 
"fraudulently  and  designedly,  for  the  purpose  of 
cheating,  hindering,  and  defrauding"  appellee,  "sold 
and  conveyed  said  real  estate  to  one  Thomas  Wendell, 
who  wras  an  innocent  purchaser  thereof,  and  who  paid 
a  valuable  consideration  therefor,  and  who  had  no 
notice  or  knowledge  of  the  rights  of  the  plaintiff  in 
and  to  said  real  estate,  as  aforesaid;"  that  said  Win- 
dell  thereupon  instituted  proceedings,  and  ousted  ap- 
pellee from  the  possession  of  said  real  estate,  to  his 
damage,  etc.  A  demurrer  for  want  of  facts  was  filed 
to  the  complaint,  and  overruled  by  the  court,  and  this 
is  the  first  specification  of  error  assigned. 

The  appellant  insists  that  the  complaint  is  insuf- 
ficient for  several  reasons,  namely:  First.  Because 
the  action  is  upon  a  parol  contract  with  reference 
to  real  estate,  which  was  not  to  be  performed  within 
one  year,  hence  the  contract  was  within  the  statute 
of  frauds  and  void.  Second.  Because  it  is  not  alleged 
that  the  purchaser,  Windell,  did  not  know  of  appel- 
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lee?s  rights,  or  that  appellee  ever  demanded  of  him  a 
reconveyance  of  the  property.  Third.  Because  it  is 
not  alleged  that  appellee  ever  tendered  to  appellant 
the  amount  due  him,  and  demanded  a  reconveyance, 
or  that  he  ever  demanded  the  difference  between  the 
amount  owing  to  appellant  and  the  value  of  the 
property. 

We  think  the  facts  alleged  show  that  while  the  deed 
of  conveyance  from  appellee  to  appellant  was  absolute 
on  its  face,  as  between  the  parties  themselves,  it  was 
in  truth  and  in  fact  nothing  but  a  mortgage.  Parker 
v.  Uibbky  75  Ind.  580;  Bcatty  v.  Bmmmett,  94  Ind.  76; 
Crcighton  v.  Iloppis,  99  Ind.  369;  Cox  v.  Ratcliffe,  105 
Ind.  374;  Voss  v.  Filer,  109  Ind.  260;  Wolfe  v.  McMillen, 
117  Ind.  587;  Miller  v.  (lurry,  124  Ind.  48. 

As  between  appellant  and  appellee,  the  deed  which 
appellee  executed  to  appellant,  being  in  fact  noth- 
ing but  a  mortgage,  it  always  remained  a  mortgage, 
for  here  applies  the  maxim,  "Once  a  mortgage,  al- 
ways a  mortgage."  If,  then,  appellant  has  conveyed 
away  the  property  so  that  appellee  cannot  have  a  re-* 
conveyance,  he  must  answer  to  appellee  for  the  dif- 
ference, if  there  is  any,  between  the  value  of  the  prop- 
erty and  the  amount  due  him  from  appellee. 

Following  the  authorities  above  cited,  the  objections 
to  the  complaint  are  not  well  taken. 

A  new  trial  was  asked,  and  eighty-five  reasons 
were  embraced  in  the  motion  therefor. 

The  first  and  second  reasons  are  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence,  and 
is  contrarv  to  law. 

It  is  very  earnestly  insisted  that  there  is  no  evi- 
dence to  sustain  several  allegations  of  the  complaint, 
which  were  necessary  to  the  statement  of  a  cause  of 
action.  There  is  considerable  conflict  in  the  evidence; 
but,  inasmuch  as  there  is  some  evidence  to  sustain 
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the  verdict,  this  court  cannot  consider  the  evidence 
for  the  purpose  of  determining  upon  which  side  it 
preponderates. 

The  damages  assessed  are  not  excessive.  In  fact, 
under  the  evidence  introduced,  the  jury  would  have 
been  justified  in  assessing  larger  damages.  We  do 
not  mean  to  say  that  a  preponderance  of  the  evidence 
would  have  justified  a  larger  assessment,  but  simply 
that  a  larger  assessment  could  have  been  made  under 
some  of  the  evidence. 

Reasons  from  four  to  sixty-two,  both  inclusive,  re- 
late to  the  admission  of  evidence  and  rulings  on  mo- 
tions to  strike  out  parts  of  the  evidence  admitted. 

In  actions  of  this  character,  it  is  settled  that  all 
the  facts  and  circumstances  attending  or  surround- 
ing the  transaction  may  be  shown,  in  order  to  deter- 
mine whether  or  not  a  deed  absolute  on  its  face  is  in 
fact  a  mortgage.  If,  as  counsel  for  appellant  con- 
tends, no  oral  testimony  can  be  given  wThich  tends  to 
contradict  the  instrument  itself,  or  to  explain  the 
^purpose  of  its  execution,  no  deed  absolute  on  its  face 
could  ever  be  successfully  attacked  and  shown  to  be 
a  mortgage.  The  contrary  is  too  well  settled  to  re- 
quire further  discussion. 

Without  taking  up  and  passing  upon  each  of  these 
objections  separately,  suffice  it  to  say,  we  have  read 
the  evidence  with  considerable  care,  and  think  the 
rulings  of  the  court  were,  in  the  main,  right.  Trial 
courts  must,  of  necessity,  be  allowed  some  latitude  in 
the  exercise  of  their  discretionary  powrers  in  the  trial 
of  cases,  and  if  they  commit  errors  wrhich  are  not 
harmful,  especially  wiien  a  right  result  has  been 
reached,  their  action  will  not  be  reviewed  by  this 
court. 

The  remaining  reasons  in  the  motion  for  a  new 
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trial  relate  to  the  giving  and  refusal  to  give  in- 
structions. 

The  instructions,  while  copied  into  the  record,  are 
not  properly  a  part  thereof.  They  are  not  brought 
into  the  record  by  bill  of  exceptions,  neither  are  they 
made  a  part  of  the  record  by  order  of  court,  nor  does 
the  record  show  that  thev  were  ever  filed  with  the 
clerk  as  a  part  of  the  papers  in  the  cause.'  Steeg  v. 
Walls,  4  Ind.  A  pp.  18;  T/ockicood  v.  Beard,  i  Ind.  App. 
505;  EvansvillCj  etc.,  R.  R.  Co.  y.Weikle,  6  Ind.  App.  340; 
"In  order  that  instructions  may  be  made  a  part  of  the 
record  without  a  bill  of  exceptions,  the  record  must 
affirmatively  show  that  they  were  filed."  Fort  Wayne, 
etc.,  R.  W.  Co.  v.  Beyerle,  110  Ind.  100,  and  cases  cited. 

Judgment  affirmed. 

Filed  November  19,  1895. 

On  Petition  for  Rehearing. 

Ross,  J. — It  is  too  well  settled,  by  the  adjudications 
in  this  State,  to  admit  of  doubt,  that  parol  evidence  is 
admissible  to  show7  that  a  deed,  absolute  on  its  face, 
is  in  fact,  by  agreement  of  the  parties,  simply  a  mort- 
gage, and  wrhile  the  writer  believes  the  rule  a  dan- 
gerous one  and  without  substantial  foundation,  this 
opinion  must  yield  to  the  adjudications,  so  far  as  this 
case  is  concerned. 

The  case  of  Wilson  v.  Carpenter,  02  Ind.  495,  which, 
on  its, face,  is  very  similar  to  the  case  in  hand,  we 
think  is  not  conclusive  of  the  question  urged  on  this 
appeal.  Admitting,  without  deciding,  that  a  deed  ab- 
solute on  its  face,  but  which  in  truth  and  fact  is  noth- 
ing but  a  mortgage,  may,  by  a  subsequent  agreement, 
be  made  effective  as  a  deed  of  convevance  and  vests 
title  in  the  grantee  absolutely,  still,  it  would  be  a  sub- 
sequent agreement,  coupled  with  the  deed,  which 
must  have  the  legal  effect,  and  not  the  agreement 
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alone,  and  for  that  reason  we  cannot  see  why 
parol  evidence  may  not  still  be  introduced  to  show 
that  such  deed  and  subsequent  agreement  are,  in  ef- 
fect, a  mortgage  rather  than  an  absolute  conveyance. 
As  already  stated,  the  writer  is  unable  to  see  upon 
what  principle  the  rule  is  established  which  permits 
the  introduction  of  parol  evidence  to  deny  the  express 
terms  of  a  deed  of  conveyance,  but  the  rule  is  settled, 
and  we  think  it  but  fair  to  hold  that  such  evidence  is 
admissible  to  show  all  the  facts  and  circumstances 
surrounding  the  transaction,  whether  with  reference 
to  the  time  the  original  deed  was  executed,  or  at  any 
time  when  the  parties  made  any  agreements  with  ref- 
erence thereto.  We  do  not  mean  to  hold  that  when  a 
contract  has  been  reduced  to  writing  which  is  free 
from  ambiguity  or  doubt,  that  parol  evidence  is  ad- 
missible to  change  or  vary  its  terms,  but  we  simply 
hold,  following  the  rule  established  by  the  authorities, 
that  a  deed  absolute  on  its  face  may  be  shown  by 
parol  evidence  to  be  nothing  but  a  mortgage,  and  in 
order  to  do  so,  it  is  proper  to  prove  all  the  facts  and 
circumstances  attending  and  surrounding  the  entire 
transaction. 

The  petition  is  overruled. 

Filed  June  19, 1896. 


No.  1,644. 

Herod  et  al.  v.  State,  ex  rel.  Whistler, 

Guardian. 

Gravel  Roads. — Bond. — Action.— A  bond  taken  in  pursuance  of 
section  6859,  R,  S.  1894  (section  5095,  R.  S.  1881),  providing  for 
the  letting  of  contracts  for  the  construction  of  free  gravel  roads, 
conditioned  for  the  proper  performance  of  the  contract  within  the 
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time  and  manner  prescribed  by  the  county  commissioners,  is  sub- 
ject to  the  provisions  of  section  1235,  R.  S.  1894,  providing  that  no 
bond  taken  by  an  officer  in  discharge  of  his  duty  shall  be  void  for 
want  of  form  or  substance. 

Appellate  Procedure. — Immaterial  Evidence  Omitted  from  Bill 
of  Exceptions. — That  certain  evidence  is  not  included  in  the  bill  of 
exceptions  will  not  prevent  the  Appellate  Court  from  passing  upon 
the  question  which  it  is  plain  the  omitted  evidence  does  not  affect. 

Same.  —  Rehearing.  —  Error    Waived.  —  The  objection  that  appel 
lant    waived  error  assigned  for  reversal,  cannot  be  made  for  the 
first  time  on  motion  for  rehearing. 

From  the  Boone  Circuit  Court 
Ralston  &  Keefe,  for  appellants. 
A.  J.  Shelby,  and  Lamb,  Hill  &  Dye,  for  appellee. 

Gavin,  C.  J. — Appellee  sued  appellants  upon  a 
bond  executed  (upon  its  face)  to  the  board  of  com- 
missioners of  Hendricks  county,  to  secure  the 
performance  of  a  contract  to  build  a  free  gravel 
road.  The  bond  was  nearly  similar  to  and  ex- 
ecuted under  like  circumstances  with  those  sued 
on  in  the  cases  of  Faurote  v.  State,  ex  rel,  110 
Ind.  463,  and  Hart  v.  State,  ex  rel.,  120  Ind.  83. 
From  the  averments  of  the  complaint,  we  learn  that 
the  county  commissioners  had  ordered  the  construc- 
tion of  a  free  gravel  road;  had  received  bids  therefor, 
and  had  directed  the  engineer  or  superintendent  to  let 
the  contract  to  Herod  &  Budd,  the  principals  in  the 
bond,  who  thereupon,  with  their  sureties,  executed 
the  bond  in  suit.  It  is  asserted  that  by  the  mistake 
of  the  commissioners  it  was  made  payable  to  the 
board,  instead  of  to  the  State,  and  that  "said  bond 
is  not  in  terms  of  construction  as  required  by  law,  as 
said  bond  fails  to  allege  that  the  principals  therein 
named  should  pay"  the  laborers,  materialmen,  etc. 

This  bond,  like  those  involved  in  the  two  cases 
cited,  was  executed,  not  as  a  preliminary  bond,  ac- 
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companying  the  bid,  but  contemporaneously  with  the 
letting  of  the  contract  to  the  contractors. 

Section  6859,  R.  S.  1894  (5095,  K.  S.  1881),  being  part 
of  the  free  gravel  road  law,  provides  for  the  letting 
of  such  contracts  by  the  engineer,  with  the  approval 
of  the  board,  to  the  lowest  bidder,  "who  shall  give 
such  reasonable  security  for  the  proper  performance 
of  his  contract,  within  the  time  and  manner  pre- 
scribed, as  the  county  commissioners  shall  deem  ex- 
pedient." 

Section  5592,  It.  S.  1894  (4246,  R.  S.  1881),  being  part 
of  a  statute  relating  to  public  contracts,  enacts  that 
no  bid  for  building  any  county  work  shall  be  received 
or  entertained  by  any  board  of  commissioners,  unless 
it  should  be  accompanied  by  a  sufficient  bond,  payable 
to  the  State,  which  should  guarantee  the  performance 
of  the  work  if  awarded  the  bidder,  and  that  the  con- 
tractor should  promptly  pay  all  debts  incurred  there- 
in, including  labor,  materials,  and  board  of  laborers 
thereon. 

By  section  1235,  R.  S.  1894(1221,  R.  S.  1881),  no  bond 
taken  by  an  officer  in  the  discharge  of  his  duty  shall 
be  void  for  want  of  form  or  substance;  but  the  prin- 
cipal and  surety  shall  be  bound  thereon  to  the  full  ex- 
tent contemplated  by  the  law  requiring  the  same,  and 
in  all  actions  on  a  defective  bond,  the  plaintiff  may 
suggest  the  defect  in  his  complaint,  and  recover  to 
the  same  extent  as  if  such  bond,  recognizance,  or  writ- 
ten undertaking  were  perfect  in  all  respects. 

By  the  cases  of  State,  ex  rel.,  v.  Sullivan,  74  Ind.  121, 
and  Dewey  v.  State,  ex  rel,  91  Ind.  173,  it  was  adjudged 
that  the  board,  in  letting  contracts  for  a  free  gravel 
road,  should  be  governed  by  section  5592.  In  the 
Faurote  case,  supra,  the  plaintiffs  invoked  the  aid  of 
the  curative  statute,  section  1235,  supra,  and  sought 
to  enforce  against  the  bondsmen  a  liability  to  pay 
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laborers,  although  not  so  specified  in  the  bond,  it  be- 
ing averred,  as  the  opinion  states,  "that  owing  to  a 
mistake,  the  bond  was  made  payable  to  the  board  of 
commissioners,  instead  of  the  State  of  Indiana,  and 
that  it  was  not  in  terms  conditioned  as  the  law  re- 
quired, that  the  principals  therein  named  should 
promptly  pay  all  debts  incurred  in  the  prosecution 
of  the  work,  for  labor,  material,  etc."  It  was  therein 
claimed,  by  the  defendants,  that  the  bond  was  ex- 
ecuted in  pursuance  of  section  6859,  which  required 
only  security  for  the  performance  of  the  contract,  and 
that  section  4246  had  no  application  to  the  case,  and, 
therefore,  there  could  be  no  resort  to  the  curative 
statute.  But  the  court  held  that  "Section  4246  (5592), 
is  a  general  provision,  and  applies  to  all  bonds  taken 
in  connection  with  contracts  for  public  works,  which 
boards  of  commissioners  are  authorized  to  make.  Sec- 
tion 5095,  found  in  the  act  concerning  free  turnpike 
roads,  requires  that  a  bidder  for  the  construction  of 
"any  part  of  such  road  shall  give  reasonable  security 
for  the  proper  performance  of  his  contract.  The 
other  section  referred  to  prescribes  specifically  the 
character  of  alL  bonds  to  be  taken  by  county  commis- 
sioners upon  letting  contracts  for  the  construction  of 
county  works.  *  *  *  The  tjond  having  been  taken  in 
pursuance  of  a  public  statute,  falls  under  the  descrip- 
'  tion  of  an  official  bond,  and  is  subject  to  the  provisions 
of  section  1221,  R.  S.  1881.  It  was,  therefore,  proper 
that  the  defects  in  the  bond,  growing  out  of  the  omis- 
sions referred  to,  should  be  suggested  in  the  com- 
plaint. When  the  defects  were  so  suggested,  the  bond 
could  be  recovered  on,  to  the  same  extent  as  if  it  had 
been  in  all  respects  a  perfect  statutory  bond  in  terms." 
The  complaint  wras  therefore  held  good. 

In  the  Hart  case,  supra,  the  Supreme  Court  held  the 
complaint  good  upon  the  authority  of  the  Faurote 
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case,  the  averment  there  being,  that  the  omissions 
were  by  reason  of  the  "scrivener's  mistake."  The 
court  saying:  "The  bond  was  given  pursuant  to  a 
public  statute,  and  under  the  provisions  of  section 
1221,  R.  S.  1881,  the  parties  in  interest  had  a  right  to 
have  mistakes  corrected  so  as  to  give  the  bond  the  ef- 
fect the  law  intended  it  should  have." 

The  court,  however,  held  the  evidence  insufficient, 
and  declared:  "We  find  no  evidence  of  any  mistake 
in  the  preparation  of  the  bond,  and  we  cannot  agree 
with  the  view  of  counsel,  that  the  statute,  of  its 
own  vigor,  imported  conditions  of  the  instrument. 

*  *  *  *  We  cannot  perceive  any  legal  reason  upon 
which  the  obligors  can  be  held  in  this  action  without 
evidence  that  they  agreed  to  be  bound  for  debts  due 
persons  performing  labor  and  furnishing  material. 

#  *  *  Sureties  cannot  be  held  beyond  the  plain 
import  of  their  obligation,  where,  as  here,  the  obliga- 
tion is  clear  and  unambiguous  on  its  face,  without 
some  evidence  of  an  intention  or  agreement  to  be" 
bound  beyond  the  terms  and  conditions  of  their 
bond." 

It  was  further  held  that  the  board  had  a  right, 
under  section  6859,  to  take  just  such  a  bond  as  was 
taken,  and  that  while  a  suggestion  of  mistake  might 
be  sufficient  as  a  matter  of  pleading,  there  must,  upon 
trial,  be  evidence  of  the  mistake,  or  the  plaintiff  must 
fail. 

Counsel  for  appellee  rely  upon  the  Faurote  case, 
which  they  say  is  followed  and  approved  by  the  Hart 
case,  and  it  so  declares,  and  he  claims  he  has  averred 
everything  Averred  in  either  of  those  cases,  and  should 
not  be  required  to  allege  anything  more;  and,  further, 
that  he  should  not  be  called  upon  to  prove  any  more 
than  he  has  alleged. 

Counsel  for  appellant,  on  the  other  hand,  argue 
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that,  upon  the  principles  asserted  in  the  Hart  ease, 
the  bondsmen  cannot  be  held  liable,  unless  they  had 
"some  intention  or  agreement  to  be  bound  beyond  the 
terms  of  their  bond,"  and  that  the  bond  being  just 
such  an  one  as  the  commissioners  were  authorized  to 
take,  the  curative  statute  cannot  be  invoked,  and 
that  there  is,  therefore,  no  liability  beyond  the  terms 
of  the  bond,  in  the  absence  of  any  averment  of  mis- 
take upon  their  part,  and  that  the  averments  in  the 
complaint  should  be  as  broad  as  the  proof  required  to 
sustain  it 

Just  how  far,  if  at  all,  these  cases  conflict  we  do 
not  feel  called  upon  to  determine,  since  this  case  must 
be  reversed  upon  other  grounds,  and  we  have  no  doubt 
the  pleadings  will  be  so  amended  upon  a  retrial  as  to 
show  more  clearly  the  character  of  the  bond  sued  on, 
and  the  circumstances  under  which  it  was  executed. 

One  cause  for  new  trial  is  based  upon  the  court's 
refusal,  at  the  close  of  the  evidence,  to  instruct  the 
jury  to  return  a  verdict  for  the  defendants.  To  this 
instruction  appellants  were  entitled.  The  action  was 
founded  upon  the  bond.  This  bond  had  not  been  of- 
fered in  evidence,  nor  had  any  proof  of  its  contents 
been  made.    Without  it  appellee  could  not  recover. 

It  is  the  duty  of  the  trial  court,  whenever  there  is 
an  entire  failure  of  proof  upon  any  essential  fact,  to 
direct  a  verdict  against  the  party  thus  failing  to  make 
his  case.  Hodge  v.  Farmers  Bank,  7  Ind.  App.  94; 
Oleson  v.  Lake  Shore,  etc.,  R.  W.  Co.,  143  Ind.  405; 
Ohio,  etc.,  R.  W.  Co.  v.  Dunn,  138  Ind.  18;  Wets  v. 
City  of  Madison,  75  Ind.  241  (254);  2  Elliott  Gen.  Pract., 
section  890. 

It  is  true,  the  bill  of  exceptions  does  not  contain 
all  the  evidence,  certain  documentary  evidence  hav- 
ing been,  according  to  the  certificate  of  the  judge  in 
the  bill,  lost  before  the  longhand  manuscript  was  pre- 
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pared.  But  it  does  clearly  appear  from  the  bill  that 
this  bond  was  not  among  those  papers  lost,  and  that 
it  was  not  offered  in  evidence.  While  it  is  a  general 
rule  that  all  the  evidence  must  be  in  the  record,  to  en- 
able the  court  to  determine  questions  arising  upon 
the  evidence,  yet  it  is  equally  well  settled  that  when  it 
is  made  plain  that  the  absent  evidence  did  not  affect 
the  point  involved,  and  there  is  sufficient  in  the  bill 
to  demonstrate  the  fact  of  the  error  and  its  material 
character,  then  the  court  will  consider  the  question 
and  adjudge  a  reversal  thereon.  The  law  is  thus  ex- 
pressed by  Judge  Davis,  in  Am.  Fire  Ins.  Co.  v.  SisJc9 
9  Ind.  App.  305:  "It  is  true,  there  are  expressions  in 
some  of  the  cases,  where  there  appears  to  have  been  an 
omission  from  the  record  of  some  evidence,  however 
insignificant  such  omission  may  have  been,  which 
seem  to  hold  that  no  question  in  relation  to  the  evi- 
dence or  instructions  can  be  considered  in  such  condi- 
tion of  the  record  under  any  circumstances.  Such 
statements  must  be  limited  so  as  not  to  apply  to  cases 
where  it  appears  that  the  omitted  evidence  was  not 
necessary  to  fairly  present  the  question,  or  questions, 
sought  to  be  raised." 

To  same  effect  is  Meyers  v.  Home  Ins.  Co.,  15  Ind. 
App.  425. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

Filed  March  8,  1896. 

On  Petition  for  Eehearing. 

Gavin,  J. — Counsel  argue  that  the  court  erred  in 
its  original  opinion  in  "holding  that  it  was  necessary 
that  the  complaint  in  said  cause  should  be  so  amended 
as  to  show  more  clearly  the  character  of  the  bond  sued 
on,  and  the  circumstances  under  which  it  was  ex- 
ecuted."   It  is  counsel,  and  not  the  court,  who  are  in 
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error  as  to  this  point,  for  the  court  did  not  so  hold. 
We  simply  stated  our  belief  that  such  amendment 
would  be  made,  thinking  that  thus  the  questions  of 
law  sought  to  be  raised  would  be  the  more  distinctly 
presented.  Of  course,  if  counsel  are  still  satisfied  with 
the  pleadings,  they  have  the  right  to  stand  upon  them. 
That  counsel  do  not,  however,  argue  the  case  made  by 
the  record,  is  indicated  by  the  fact  that  they  state  in 
their  brief:  "It  appears  from  the  record,  it  (the  bond 
sued  on)  was  the  only  bond  filed  in  the  case."  Yet 
this  fact  is  not  disclosed  by  the  pleadings  in  any  man- 
ner, while,  according  to  the  evidence,  R.  p.  54,  1.  21, 
23,  there  was  another  bond  filed  with  the  bid. 

There  is,  in  the  original  opinion,  nothing  which  in 
any  degree  contravenes  our  holding  in  Lane  v.  State, 
ex  rcl,  14  Ind.  App.  573,  and  Shroyer  v.  Simons,  14  Ind. 
App.  6S1. 

That  the  error  in  overruling  appellants'  motion  for 
an  instruction  in  their  favor,  was  subsequently 
waived,  was  not  claimed  in  the  brief  upon  the  original 
presentation  of  the  cause.    It  now  comes  too  late. 

After  considering  all  the  points  made  by  appellee, 
we  are  still  of  the  opinion  that  the  judgment  should 
be  reversed. 

Petition  overruled. 

Filed  June  19,  1896. 


No.  1,758. 

Lake  Erie  and  Western  Eailroad  Co.  v. 
Brafford,  Administrator. 

Personal  Injury. — Willfulness — Intent  May  be  Actual  or  Construc- 
tive.— Death.  —Where  an  intention  to  commit  the  injury  exists, 
whether  that  intention  be  actual  or  constructive,  the  wrongful  act 
ceases  to  be  merely  a  negligent  injury,  and  becomes  a  willful  act. 

Railroad. — Person  on  Track. — Duty  of  Engineer. — A  locomotive 
engineer  has  the  right  to  presume  that  an  adult  walking  upon 
a  railroad  track,  apparently  in  possession  of   his  faculties,  will 
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give  way  to  the  train  and  leave  the  track ;  but,  before  such  engi- 
neer would  be  justified  in  continuing  the  speed  of  his  train  un- 
checked, he  should  himself  be  guilty  of  no  wrong, 

Evidence. — Willful  Injury. — Constructive  Intent. — Evidence  that  a 
railway  engineer,  while  running  a  train,  at  an  unlawful  speed,  over 
a  public  street  within  the  corporate  limits  of  a  city,  saw  a  man,  who 
was  in  fact  a  deaf  mute,  but  of  which  fact  the  engineer  had  no 
knowledge,  on  the  track  a  long  distance  in  front  of  the  train,  and 
notwithstanding  signals  he  saw  made  by  two  other  men  to  the  deaf 
mute,  ran  to  within  40  feet  of  him  without  giving  the  danger 
signal  or  slackening  the  speed  of  the  train,  which  ran  over  and 
killed  the  mute,  justifies  a  finding  by  the  jury  that  the  killing  was 
due  to  the  constructive  intent  or  willfulness  of  the  engineer. 

Evidence. — City  Ordinance. — Where  a  city  ordinance  is  admitted  in 
evidence  without  objection,  and  it  has  been  admitted  that  it  has 
been  passed,  the  jury  is  justified  in  concluding  that  the  ordinance 
was  in  force,  though  there  was  no  proof  of  publication  as  required 
by  law. 

Trial. — Instructions  Presented  After  Argument  Begun.  —  A  trial 
court  may,  without  error,  refuse  to  give  instructions  which  were 
not  signed  or  presented  to  it  before  the  commencement  of  the 
argument  to  the  jury. 

From  the  Clinton  Circuit  Court 
W.  E.  Hackedorn,  J.  B.    Cockrum,    and  Bayless, 
Ouenther  &  Clark,  for  appellant. 

Brumbaugh  &  Combs,  for  appellee. 

Gavin,  C.  J. — The  sufficiency  of  the  evidence  to  sus- 
tain the  general  verdict  in  favor  of  appellee  is  prop- 
erly presented  for  our  determination. 

There  is  evidence  to  support  the  following  state  of 
facts: 

At  the  time  of  the  accident,  upon  August  27,  1893, 
appellant's  railroad  ran  through  Frankfort,  a  city  of 
8,000  people,  along  Ohio  street,  a  public  highway, 
passing  through  the  central  portion  of  the  city.  Ap- 
pellee's decedent,  who  was  a  deaf  mute,  twenty-four 
years  old,  entered  upon  the  track  early  Sunday  morn- 
ing, and  walked  thereon  some  distance  west  until  at 
a  point  about  seventy  feet  east  of  Jackson  street  he 
was  struck  by  appellant's  west-bound  train,  an  extra^ 
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consisting  of  a  caboose,  tender,  and  engine,  the  latter 
running  backwards.  Ohio  street  runs  east  .and  west, 
Jackson  north  and  south.  The  following  plat  will  aid 
to  a  proper  understanding  of  the  situation : 

I 


Columbia  Street. 


Main  Street. 


13 


Vol.  15—12 
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Down  Prairie  street  runs  a  creek,  over  which  appel- 
lant has  a  trestle,  or  bridge,  238  feet  long.  Between 
Jackson  and  Clay  streets  appellant's  track  and  that 
of  the  Clover  Leaf  Company  are  laid  upon  an  em- 
bankment, twelve  to  eighteen  feet  high,  which  oc- 
cupies the  entire  street.  On  top  of  this  embankment 
there  is  no  roadway,  but  there  are  convenient  foot- 
ways. The  track  is  level  and  straight  from  the  place 
of  the  accident  to  the  east  end  of  the  bridge,  and 
straight  and  nearly  level  from  thence  east  to  a  point 
180  feet  beyond  the  corporation  line,  where  the  road 
begins  to  curve,  and  where  a  west-going  train  first  be- 
comes visible  from  Jackson  street,  this  point  being 
over  2,200  feet  east  of  the  bridge.  Between  Clay  and 
Jackson  streets  there  are  twro  or  three  buildings  on 
Ohio  street.  East  of  Clay  there  are  numerous  houses 
fronting  on  Ohio  street.  Ohio  street,  between  Jack- 
son and  Clay,  has  been,  for  twenty  years  past,  regu 
larly  traveled  by  footmen.  There  was  no  other  bridge 
on  Ohio  across  the  creek  than  the  railroad  biidge 
which  had  upon  them  no  foot-walk. 

About  5:30  a.  m.,  decedent  entered  Ohio  street,  east 
of  the  trestle.  At  the  east  end  of  the  trestle  he  entered 
upon  appellant's  track  and  walked  briskly  westward 
on  the  track  until  he  readied  a  point  about  ten  feet 
west  of  the  switch  stand,  and  about  147  feet  from  the 
west  end  of  the  trestle;  there  the  train  caught  him. 

The  engine  was  a  mogul  engine  in  good  repair,  with 
Westinghouse  air-brakes  in  proper  working  order. 
From  the  time  it  reached  the  corporation  line  until 
it  passed  the  switch  stand,  the  train  was  run- 
ning twenty -five  miles  per  hour.  Beyond  the 
curve,  the  station  whistles  w^ere  blown  twice, 
for  different  street  crossings.  These  whistles  could 
all  be  distinctly  heard  west  of  Jackson  street. 
The    bell    was    rung    from     the    corporation    line 
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on.  The  engineer  says  he  saw  the  man  from  the  time 
the  engine  rounded  the  curve,  and  kept  him  in  view 
until  he  was  struck,  and  that  decedent  just  walked 
straight  ahead  without  ever  turning  or  looking 
around;  that  he  gave  the  danger  signal  when  about 
forty  feet  from  the  man,  and  immediately  reversed 
his  engine  and  applied  the  brakes,  but  was  then  upon 
him.  He  says  he  supposed  the  man  would  step  off, 
and  knew  nothing  of  his  infirmities,  and  did  not  in- 
tend to  kill  him.  He  states :  "I  was  watching  him  all 
the  time,  from  the  time  I  saw  him  until  I  hit  him,  ex- 
pecting him  to  get  off,  yes,  sir.  The  way  he  was  walk- 
ing I  supposed  he  was  going  to  try  to  get  to  the  cross- 
ing and  get  off,  until,  after  I  saw  he  wasn't  making 
any  effort  to  get  off,  I  whistled." 

He  also  states  that  he  had  the  train  under  con- 
trol and  it  was  going  about  eight  miles  per  hour;  that 
the  rails  were  damp  from  fog,  which  prevented  the 
train  from  stopping  as  quickly  as  it  otherwise  would 
have  done.  After  striking  decedent,  the  engine 
passed  over  a  distance  of  at  least  200  to  225  feet  be- 
fore stopping.  If,  going  at  the  rate  of  four  to  six  miles 
an  hour  the  train  should  have  been  stopped  within 
ten  or  fifteen  feet;  at  thirty  miles,  it  should  stop  with- 
in 200.  A  city  ordinance  forbade  the  running  of  trains 
at  more  than  four  miles  per  hour. 

One  Brooks  testified  that  he  was  on  the  embank- 
ment, a  little  west  of  Jackson  street,  on  the  Clover 
Leaf  track,  and  heard  the  danger  signal;  that  the 
train  was  then  at  the  east  end  of  the  trestle;  that  he 
waved  his  arms  at  decedent  and  shouted,  the  latter 
being  then  four  or  five  feet  east  of  the  switch  stand. 

Another  man,  Starkey,  was  walking  east  on  appel- 
lant's track,  and  when  near  Main  street,  having  seen 

the  train  approaching,  and  deceased  apparently  pay- 
ing no  heed,  waved  his  arms  in  the  air  and  motioned 
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to  him',  but  he  either  did  not  see,  or  did  not  under- 
stand. 

The  engineer  does  not  deny  having  seen  these  men 
thus  waving  their  arms.  He  is  silent  as  to  them. 
Starkey  says  the  danger  signals  were  given  while  the 
train  was  on  the  bridge,  but  that  the  engine  was  not 
reversed  until  just  about  as  he  struck  him. 

Two  paragraphs  of  complaint  charged  a  negligent 
and  one  a  willful  killing.  If  the  evidence  sustains  the 
latter,  wTe  need  not  consider  the  others.  In  deciding 
this  question,  appellee  is  entitled  to  require  that  we 
take  that  view  of  the  evidence  most  favorable  to  him. 
This  requires  us,  not  only  to  regard,  in  the  most  favor- 
able light,  those  facts  as  to  which  there  may  be  con- 
flict, but  also  all  inferences  which  may  be  legitimately 
drawrn  therefrom  in  his  behalf. 

Counsel  for  appellant  urge,  first,  that  the  engineer 
did  everything  that  could  have  been  done  to  avoid  and 
prevent  the  accident;  secondly,  that  in  any  event  he 
was  only  negligent,  and  that  appellee's  decedent  was 
also  guilty  of  contributory  negligence. 

If  the  injury  was  willfully  inflicted,  then  it  is  con- 
ceded contributory  negligence  is  no  defense.  Cooley 
on  Torts,  674;  Beach  Cont.  Neg.,  53. 

The  lawr  is  wrell  established  in  Indiana,  as  in  many 
other  jurisdictions,  that  a  direct  and  positive  intent 
is  not  always  requisite  to  constitute  a  willful  act. 

In  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  it 
was  said:  "Where  an  intention  to  commit  the  in- 
jury exists,  whether  that  intention  be  actual  or  con- 
structive only,  the  wrongful  act  ceases  to  be  a  merely 
negligent  injury,  and  becomes  one  of  violence  or  ag- 
gression." 

"As  a  matter  of  evidence,  proof  that  the  miscon- 
duct of  the  defendant  was  such  as  to  evince  an  utter 
disregard  of  consequences,  so  as  to  imply  a  willing- 
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ness  to  inflict  the  injury  complained  of,  may  tend  to 
establish  willfulness  upon  the  part  of  the  defendant; 
but  to  authorize  a  recovery  on  such  evidence,  there 
must  be  suitable  allegations  in  the  complaint  to 
which  it  was  applicable." 

In  the  case  in  hand  there  were  such  allegations  and 
just  such  evidence. 

"To  constitute  a  willful  injury,  the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have 
been  done  under  such  circumstances  as  evinced  a  reck- 
less disregard  for  the  safety  of  others,  and  a  willing- 
ness to  inflict  the  injury  complained  of."  Louisville, 
rtc.y  It.  W.  Co.  v.  Bryan,  107  Ind.  51. 

In  another  case  the  following  declarations  of  the 
law  are  made: 

'*It  is  our  judgment  that  there  may  be  a  willful  act, 
in  a  legal  sense,  without  a  formed  and  direct  intention 
to  kill  or  wround  any  particular  person.  There  may, 
in  other  words,  be  a  conclusive  or  implied  intent  with- 
out an  express  one.  *  *  *  The  authorities,  from  the 
earliest  years  of  the  common  law,  recognize  the  rule 
that  there  may  be  a  willful  wrong  without  a  direct 
design  to  do  harm.  *  *  *  Or,  to  take  another  illustra- 
tion, suppose  an  engineer  sees  two  men  on  the  track, 
and  sees  one  of  them  making  signals  to  the  other  to 
leave  it,  would  it  not  be  willfulness  to  run  upon  the 
man  to  whom  the  signals  were  made,  without  any 
effort  to  check  the  train?  *  *  *  We  agree  with  ap- 
pellant's counsel,  that  if  two  men  are  seen  on  a  track 
in  front  of  the  train,  and  one  of  them  risks  his  safetv 
in  the  effort  to  signal  the  foremost  man  to  leave  the 
track,  the  engineer  who  sees  the  signal  is  guilty  of  a 
willful  wrong  if  he  does  not  uge  ordinary  care  to  stop 
the  train.  Pushing  on  in  utter  disregard  of  such  warn- 
ing sicrnals  is  something  more  than  negligence;  it  is 
willfulness;  it  passes  beyond  a  mere  omission  of  duty, 
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and  becomes  a  positive  wrong."  Palmer  v.  Chicago,  etc., 
R.  R.  Co.,  112  Incl.  250. 

"Recklessness,  reaching  in  degree  to  an  utter  dis- 
regard of  consequences,  may  supply  the  place  of  a 
specific  intent."  Cincinnati,  etc.,  R.  R.  Co.  v.  Cooper, 
120  Ind.  469. 

"If  appellant's  servants  knew  that  the  decedent  was 
unconscious  of  the  impending  danger  in  time  to  have 
avoided  it,  and,  without  regard  to  the  consequences, 
made  no  effort  to  avoid  it,  such  conduct  would  vir- 
tually imply  a  willingness  or  willfulness."  Pittsburg, 
etc.,  R.W.  Co.  v.  Judd,  Admr.,  10  Ind.  App.  213. 

The  principle  involved  has  also  been  expressly  ap- 
proved in  Brannen  v.  Kokomo,  etc.,  Grav.  R.  Co.,  115 
Ind.  115;  Indiana,  etc.,  R.  W.  Co.  v.  Wheeler,  115  Ind. 
253;  Chicago,  etc.,  R.  W.  Co.  v.  Nash,  1  Ind.  App. 
298;  Overton  v.  Indiana,  etc.,  R.  W.  Co.,  1  Ind.  App. 
436;  Barr  v.  Chicago,  etc.,  R.  W.  Co.,  10  Ind.  App.  433. 

It  is  true,  that  the  Supreme  Court,  in  Parker,  Admr., 
v.  Pennsylvania  Co.,  134  Ind.  63,  recently  *  said :  "No 
purpose  or  design  can  be  said  to  exist  where  the  in- 
jurious act  results  from  negligence,  and  negligence 
cannot  be  of  such  degree  as  to  become  willfulness." 
Yet  the  propositions  in  Louisville,  etc.,  R.  TF.  Co.  v. 
Bryan,  supra,  authorizing  a  constructive  intent  by  im- 
plication, are  quoted  by  the  court  with  approval.  It  is 
very  clear,  therefore,  that  the  court  did  not  intend  to 
question  the  correctness  of  the  doctrine  so  often  as- 
serted by  the  same  court,  but  was  merely  declaring  a 
rule  for  negligence  pure  and  simple. 

In  Pennsylvania  Co.  v.  Meyers,  Adnur.,  136  Ind.  242, 
the  question  of  willfulness  was,  by  express  concession 
of  counsel,  out  of  the  case. 

There  are  many  decisions  declaring  that  an  engineer 
has  the  right,  up  to  the  last  moment,  to  presume  that 
an  adult,  walking  upon  the  track  apparently  in  pos- 
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session  of  his  faculties,  will  give  way  to  the  train  and 
leave  the  track,  and  that  the  engineer  may  act  upon 
that  presumption,  and  need  not  slacken  his  speed. 
Pennsylvania  Co.  v.  Jndd,  supra;  Louisville,  etc.,  R.  W. 
Co.  v.  Cronbach,  Admr.,  12  Ind.  App.  666. 

Conceding  this  to  be  the  general  rule,  it  cannot  be 

made  so  broad  as  to  justify  an  engineer  in  proceeding 

at  an  unlawful  rate  of  speed.     Citizens  Street  It.  W. 

Co.  v.  Abright,  14  Ind.  App.  433;  Central,  etc.,B.W. 

Co.  v.  Smith  (Ga.),  34  Am.  and  Eng.  By.  Cas.,  1. 

Before  he  can  justify  his  conduct  in  continuing  his 
speed  unchecked  by  any  such  presumption,  he  should 
himself  be  guilty  of  no  wrong.  He  should  have  given 
proper  and  reasonable  signals,  and  should  himself  be 
proceeding  with  due  care. 

In  this  case  the  engineer  was  running  his  train  over 
a  public  street,  by  the  side  of  which  people  lived 
and  over  which  they  traveled,  at  a  rate  of  speed 
six  times  greater  than  was  lawful.  He  saw  the 
man  on  the  track,  where  he  had  a  right  to  be, 
walking  with  his  back  to  the  train;  he  kept  his  eye 
continually  upon  him,  and  saw  that,  although  the  bell 
was  being  rung  and  the  whistle  had  twice  sounded 
for  street  crossings,  the  man  gave  no  heed,  made  no 
sign  of  realizing  the  near  approach  of  the  train.  Since 
he  knew  the  man  had  not  seen  the  train,  and  since, 
by  hearing  alone,  the  man  would  not  have  been  ap- 
prised of  the  rate  of  speed,  we  can  fairly  say  that 
the  engineer  was  apprised  that  the  man  had  no 
knowledge  of  the  high  rate  of  speed  at  which  the  train 
was  traveling,  even  if  he  heard  it,  and  that  he  was  pos- 
sibly ignorant  of  its  near  proximity.  Under  such  cir- 
cumstances, the  plainest  principles  of  humanity,  and 
the  most  ordinary  regard  for  the  life  of  a  fellow-being, 
would  require  that  the  engineer  should  at  least  have 
brought  his  train  down  to  a  lawful  and  reasonable 
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rate  of  speed.  No  effort,  however,  was  made  to  check 
the  train  until  it  was  practically  upon  him;  not  even 
a  danger  signal  was  given  until,  according  to  the  en- 
gineer's own  statement,  he  was  within  forty  feet  of 
the  man.  In  addition  to  all  this,  two  men,  within  the 
plain  range  of  the  engineer's  vision,  were  making 
signals  to  attract  the  unconscious  walker's  attention. 
The  engineer  does  not  deny  that  he  saw  these  signals. 
The  jury  was  therefore  fully  justified  in  finding  that 
he  did  see  them.  To  hold  that  one  in  charge  of  a 
railroad  train  was  justified  in  such  conduct  upon  the 
plea  of  rapid  transit  and  the  necessities  of  modern 
travel,  would  seem  a  most  barbarous  and  heartless 
rule.  Human  life  is  more  precious  than  the  mere  con- 
veniences of  the  public.  According  to  the  engineers 
testimony,  as  stated  by  appellant's  counsel,  he  gave 
the  danger  signal  when  he  saw  the  man  was  not  going 
to  get  off.  According  to  some  of  the  evidence,  the 
danger  signal  was  given  at  the  east  end  of  the  bridge, 
350  feet  away  from  wrhere  the  man  was  struck,  and 
yet  no  effort  whatever  was  made  to  check  the  train 
until  it  was  upon  him. 

The  circumstances  of  this  case  differ  widely  from 
those  in  cases  like  Louisville,  etc.,  R.  W.  Co.  v.  Bryan, 
supra;  Parker  v.  Pennsylvania  Co.,  supra,  where  the 
presence  of  the  injured  party  wras  not  known  until  too 
late  to  avoid  him. 

Appellee's  decedent  was  not  a  trespasser,  nor  nec- 
essarily guilty  of  negligence,  in  walking  along  a  rail- 
road track  laid  in  a  public  street.  Louisville,  etc.,  R. 
W.  Co.  v.  Phillips,  112  Ind.  59;  Ohio,  etc.,  R.  R.  Co.  v. 
Walker,  113  Ind.  196;  Pittsburg,  etc.,  R.  W.  Co.  v. 
Bennett,  Admx.,  9  Ind.  App.  92;  Pennsylvania  Co.  v. 
Stegemeier,  Admx.,  118  Ind.  305. 

We  think  it  manifest  that  there  is  a  different  stand- 
ard for  gauging  the  conduct  of  appellant  where  it  is 
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dealing  with  a  mere  trespasser,  and  where  one  is  law- 
fully upon  the  track.  Of  course,  as  said  in  the  Ju<fd 
case,  supra,  if  there  is  really  a  willful  killing,  then  it 
does  not  matter  whether  the  deceased  was  a  tres- 
passer or  not,  the  liability  exists,  but  that  does  not 
mean  that  when  we  are  considering  the  rightfulness 
of  appellant's  conduct  such  fact  makes  no  difference. 

We  have  given  to  the  evidence  in  this  case  careful 
consideration,  and  are  well  satisfied  that  it  was  such 
as  to  authorize  the  jury  to  find  that  the  conduct  of  the 
engineer  was  so  utterly  reckless  and  wanting  in  re- 
gard for  deceased's  safety,  as  to  justify  the  finding  of 
a  willful  killing. 

It  is  true,  the  engineer  denies  that  he  intended  to 
kill  the  man,  or  to  run  over  him;  but,  while  this  may 
be,  the  facts  are  sufficient  to  charge  him  with  a  con- 
structive, if  not  an  actual  intent  It  was  within  the 
province  of  the  jury  to  find  that  the  circumstances 
were  such  as  to  have  apprised  him  of  the  decedent's 
peril,  and  to  have  called  upon  him  to  check  the  high 
rate  of  speed  at  which  the  train  was  running,  but  that 
instead  of  so  doing  he  pushed  on,  apparently  deter- 
mined, up  to  the  last  instant,  that  the  decedent  must 
look  out  for  himself. 

Without  any  objection  by  appellant,  and  upon  his 
admission  that  it  had  been  passed,  a  city  ordinance,  of 
date  of  November,  1889,  was  given  in  evidence,  for- 
bidding the  running  of  trains  within  the  corporate 
limits  at  more  than  four  miles  an  hour.  No  evidence 
was  offered  by  either  party  as  to  the  publication  of 
this  ordinance.  By  the  statute  it  would  not  be  in 
force  without  publication.    R  S.  1894,  section  3535. 

As  to  whether  or  not  the  presumptions,  under  sruch 
circumstances,  are  in  favor  of  the  validity  and  ef- 
fectiveness of  the  ordinance,  the  authorities  aiv  some- 
what at  variance.    In  Illinois  several  cases  hold  that 
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the  publication  must  be  proved  or  the  ordinance  can 
not  be  received  in  the  absence  of  a  statute  dispensing 
with  such  proof.  Trustees  of  Elizabethtown  v.  Lcfler,  23 
111.  88;  Schott  v.  People,  89  111.  195. 

In  some  of  the  cases  the  question  would  seem,  al- 
though not  very  clearly,  to  have  arisen  on  the  suf- 
ficiency of  the  evidence.  Raker  v.  Tillage  of  Maquon, 
9  111.  App.  155;  Harriett  v.  Town  of  Newark,  28  111.  62; 
Hutchinson  v.  City,  40  111.  App.  19. 

In  Town  of  Flora  v.  Lee,  5  111.  App.  629,  it  is  directly 
decided  that  the  admission  of  the  ordinance  without 
objection  is  sufficient  to  establish,  prima  facie,  its 
validity. 

The  course  of  legislation  and  judicial  construction, 
however,  has  been  toward  dispensing  with  proof  of 
such  publication,  unless  the  fact  is  really  controverted, 
or  objection  upon  that  ground  seasonably  made, 
especially  where  abundant  time  has  elapsed  in  which 
the  publication  would,  in  due  course,  have  been  made. 

In  Prell  v.  McDonald,  7  Kan.  426,  it  is  said:  "We 
think  it  was  unnecessary  to  go  into  the  proof  of  all  the 
preliminary  steps  in  passing  and  publishing  said  or- 
dinance. The  book  itself  of  the  ordinances  was  prima 
facie  evidence  of  the  validity  of  the  ordinance.  If  any- 
thing essential  to  its  validity  was  omitted  in  passing 
or  publishing  it,  it  then  devolved  upon  the  plaintiff  to 
show  such  invaliditv." 

In  City  of  Atchison  v.  King,  9  Kan.  550  (556),  the  same 
court  says:  "It  was  the  duty  of  the  city  authorities 
to  publish  the  ordinance.  As  they  acted  on  it,  the 
presumption  is  that  it  was  duly  published;  and,  at 
least,  this  presumption  is  sufficient  until  the  contrary 
appears." 

In  Iowa  it  is  heltf  that  where  the  ordinance  book  is 
introduced  without  objection,  it  is  to  be  considered 
as  prima  facie  valid  and  in  force.     State  v.  King,  37 
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la.  462;  Lark  in  v.  Cedar  Rapids,  etc.,  R.  W.  Co.,  85 
la.  492. 

In  our  own  State  it  has  been  decided  that  the  or- 
dinance is  without  force,  where  it  appears  that  it  was 
not  published  as  required  by  law.  Loughridge  v.  City 
of  Huntington,  56  Ind.  253;  Meyer  v.  Fromm,  108 
Ind.  208. 

Here,  however,  it  does  not  appear  that  there  was 
any  want  of  publication. 

In  State,  ex  rel,  v.  Bailey,  16  Ind.  46,  the  Supreme 
Court  decided  that  it  would  presume  that  the  Secre- 
tary of  State  had  obeyed  a  resolution  of  the  Legisla- 
ture, requiring  him  to  make  a  publication  of  a  certain 
law,  "because,  by  reasonable  diligence,  the  secretary 
could  have  caused  their  legal  distribution  long  before 
that  time." 

In  Wilhdrn  v.  Scott,  14  Ind.  App.  275,  this  court  re- 
cently held  that  we  would  presume  that  a  constable, 
having  taken  up  the  stock  running  at  large,  had  not 
failed  to  perform  his  duty  by  advertising,  etc.,  as  re- 
quired by  law. 

In  the  decision  of  this  case,  we  go  no  further  than  to 
hold  that,  under  the  facts  here  involved,  the  jury  was 
justified  in  holding  the  ordinance  in  force. 

This  course  will,  in  our  opinion,  as  a  rule,  produce 
proper  and  just  results;  for,  if  there  really  be  any 
•  controversy  as  to  the  publication,  the  party  can,  by 
objection  to  the  introduction,  call  for  the  proof. 

Several  questions  are  discussed  as  to  the  court's 
action  in  refusing  to  give  certain  charges  asked.  The 
record  does  not  show  them  to  have  been  signed,  nor 
does  it  appear  that  they  were  presented  before  the 
argument  was  begun.  There  was,  consequently,  no 
error  in  the  court's  refusal.  Buchart  v.  Ell,  9  Ind. 
App.  353. 

Were  we,  however,  to  consider  the  instructions  as 
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available,  there  would;  in  the  view  we  have  taken  of 
the  law,  be  no  material  error  in  refusing  them. 

Instruction  8 1-2,  when  considered  with  reference  to 
the  facts  of  this  case,  and  in  connection  with  other 
instructions  given,  was  not  subject  to  the  criticism 
made.  Thus  regarded,  it  was  not  in  conflict  with  any- 
thing said  in  the  Bryan  case,  supra. 

By  instruction  12,  the  jury  was  informed  that  de- 
cedent had  a  right  to  believe  that  appellant  would 
obey  the  ordinance,  and  was  not  guilty  of  negligence 
in  assuming,  in  the  absence  of  any  indication  to  the 
contrary,  that  appellant  was  obeying  it.  The  instruc- 
tion does  not,  however,  tell  the  jury  that  he  was,  by 
reason  of  such  belief,  relieved  from  any  care  what- 
ever upon  his  own  part  There  is  a  wide  distinction 
between  saying  that  one  is  negligent  by  believing 
and  assuming  such  obedience,  and  declaring  that  the 
right  to  such  belief  and  assumption  relieves  him  from 
all  duty  of  exercising  care.  That  he  has  a  right  to  so 
believe,  is  decided  by  Madison,  etc.,  R.  R.  Go.  v.  Taffe, 
37  Ind.  361;  Chicago,  etc.,  R.  R.  Co.  v.  Boggs,  101  Ind. 
522;  Grand  Rapids,  etc.,  R.  R.  Co.  v.  Cox,  8  Ind.  App. 
29;  Cleveland,  etc.,  R.  W.  Co.  v.  Ilarrington,  131  Ind.  426, 
which  was  expressly  approved  by  the  Supreme  Court 
in  Miller  v.  Terre  Haute,  etc.,  R.  W.  Co.,  144  Ind.  323. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Filed  April  16,  1896. 

Dissenting  Opinion  on  Petition  for  Rehearing. 

Reinhard,  J. — Although  I  agreed  with  the  orig- 
inal opinion  in  this  case,  I  am  persuaded,  after  a  more 
careful  examination  of  the  question  involved,  that  the 
jury  were  not  authorized,  from  the  evidence,  to  find 
that  there  was  a  willful  killing.  The  engineer  may 
have  been  grossly  negligent  in  running  the  train  at 
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such  a  high  rate  of  speed,  but  proof  of  any  intention 
on  his  part,  either  direct  or  constructive,  to  kill  or  run 
down  the  decedent,  is  wholly  lacking,  as  I  view  the 
evidence. 

For  this  reason  I  think  a  rehearing  should  be 
granted,  and  dissent  from  that  portion  of  the  principal 
opinion  which  holds  that  the  evidence  was  sufficient 
to  establish  willfulness. 

Filed  June  19, 1806. 


No.  1,917. 

Williams  v.  Markland  et  al. 

Pleading.— Complaint. — Plans  and  Specifications  as  Exhibit. — The 
plans  and  specifications  for  the  construction  of  a  building  do  not 
form  a  part  of  the  contract  in  such  a  sense  as  to  require  them  to 
be  filed  as  exhibits,  in  an  action  for  materials  furnished  for  use  un- 
der the  contract,  where  such  plans  and  specifications  are  not  in- 
volved in  any  manner.  % 

Contract.— Principal  and  Surety. — The  contract  of  sureties  on  a 
bond,  conditioned  for  the  faithful  performance  by  the  principal  of 
a  contract  to  construct  a  schoolhouse  and  for  payment  of  all  ma- 
terial and  labor,  must  be  construed  with  the  contract  of  the  princi- 
pal. 

Bonds. — Building  Schoolhouse. — Laborers  and  Materialmen. — A  pro- 
vision in  a  bond  given  to  a  township  trustee  for  the  payment,  by 
the  principal,  for  all  material  and  labor  employed  in  the  construc- 
tion of  a  schoolhouse,  inures  to  the  benefit  of  the  laborers  and  ma- 
terialmen. 

Township  Trustee. — Bond  Valid,  Though  Not  Authorized  by  Stat- 
ute.— When  a  trustee  is  acting  within  the  scope  of  his  authority,  in 
building  a  schoolhouse  and  contracting  therefor,  a  bond  taken  to 
procure  the  prompt  and  faithful  construction  of  the  building,  and 
the  proper  payment  of  what  enters  into  it,  is  valid,  though  such 
bond  is  not  specially  authorized  by  statute. 

From  the  Shelby  Circuit  Court 
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U.  L.  Herbert,  A.  F.  Wray,  and  T.  H.  Campbell, 
for  appellant. 

Adams  &  Carter,  for  appellees. 

Gavin,  J. — Appellant  sued  to  recover  for  material 
and  labor  furnished  to,  and  used  by,  Markland  in  the 
construction  of  a  schoolhouse.  The  court  sustained  a 
demurrer  to  the  complaint. 

The  complaint  avers  that  Markland  entered  into  a 
contract  with  one  Cherry,  township  trustee  of  Hend- 
ricks township,  in  Shelby  county,  Indiana,  to  build 
a  schoolhouse,  and  that  to  secure  the  performance  of 
the  contract  and  the  payment  of  all  bills  and  claims 
for  material  furnished  or  labor  performed  by  third 
persons  in  its  construction,  Markland's  co-appellees 
pledged  and  bound  themselves  as  sureties  for  said 
Markland  in  said  contract  to  Cherry,  in  the  sum  of 
$4,500.00,  for  the  fulfillment  of  said  contract  and  the 
payment  of  all  such  material  and  labor  debts,  of 
which  contract  appellant  had  knowledge  when  he  per- 
formed the  services  and  furnished  the  material  sued 
for.  A#copy  of  the  contract  and  undertaking,  styled 
"Exhibit  A,"  wras  filed  with  the  complaint  as  an 
exhibit. 

According  to  this  exhibit,  the  contract  is  signed  by 
Cherrv  and  Markland,  and  followed  bv  the  undertak- 
ing  of  the  sureties,  signed  by  them  alone. 

By  the  terms  of  the  contract,  Markland  agrees  to 
furnish  all  material  for,  and  construct  the  schoolhouse 
according  to  plans  and  specifications,  therein  re- 
ferred to  and  made  a  part  thereof.  This  contract  is 
long,  and  need  not  be  set  out.  Reference  to  the  sure- 
ties is  made  therein  several  times.  The  undertaking 
is  as  follows: 

"Shet/by  County,  Indiana. 

"We,  the  undersigned,  hereby  pledge  and  bind  our- 
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selves  as  surety  for  George  W.  Markland,  in  the  sum 
of  $4,500.00  (four  thousand  five  hundred  dollars),  that 
he  will  fulfill  his  part  of  this  contract  and  pay,  or 
cause  to  be  paid,  for  all  materials  and  labor  of  what- 
ever kind  required  for  the  erecting  of  said  school 
building/' 

This  was  dated  and  signed  by  the  sureties. 

It  was  not  necessary  that  the  plans  and  specifica- 
tions should  accompany  the  complaint  They  were 
not  part  of  the  contract  in  such  sense  as  to  require 
them  to  be  filed  as  exhibits  in  this  action,  in  which 
thev  are  not  in  anv  manner  involved.  Commonwealth 
Ins.  Co.  v.  Monninger,  18  Ind.  352. 

Continental  Lifr  Ins.  Co.  v.  Kcssler,  84  Ind.  310,  where 
the  reasons  for  such  a  holding  are  stated. 

The  case  of  Buseh  v.  Columbia,  etc.,  Assn.,  75  Ind.  348, 
has  been  practically  overruled  by  later  decisions. 
Anderson,  etc.,  Assn.  v.  Thompson,  88  Ind.  405; 
Borchusv.  Huntington,  etc.,  Assn.,  97  Ind.  180;  New- 
man v.  Ligonier,  etc.,  Assn.,  97  Ind.  295;  Wood,  etc.y 
Co.  v.  Irons,  10  Ind.  App.  454. 

The  contract  of  the  sureties  and  that  of  the  prin- 
cipal are  to  be  construed  together.  Dunlap  v.  Eden 
15  Ind.  App.  575.  Thus  read,  we  think  it  plain  that 
the  undertaking  of  the  sureties  is  made  to  the 
trustee  for  the  benefit  of  those  interested,  and  that  it 
is  upon  a  sufficient  consideration,  viz:  the  letting  of 
the  contract,  and  also  that  Markland  was  to  pay  for 
the  material  and  the  labor. 

That  one  has  a  right  to  maintain  an  action  upon  a 
contract  made  with  another  for  his  benefit,  is  estab- 
lished in  our  State,  and  is  not  controverted  by  appel- 
lee's learned  counsel.  Judson  v.  Romaine*  8  Ind.  App. 
390;  Waterman  v.  Morgan,  114  Ind.  237;  Carnahan  v. 
Toasey,  93  Ind.  561. 

They  do,  however,  claim  that  this  undertaking  or 
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bond  of  the  sureties  is  void  because  "There  is  no  law 
iu  this  State  authorizing  a  township  trustee  to  take  a 
bond  to  secure  the  performance,  by  a  contractor,  of  his 
contract  to  build  a  schoolhouse  and  pay  for  all  labor 
and  material  used."  To  this  proposition  they  cite 
State,  ex  reL,  v.  Younts,  89  Ind.  313,  and  Caff  try  v. 
Dudgeon,'38  Ind.  512,  both  of  which  involved  bonds  ex- 
ecuted in  judicial  proceedings,  which  were  wTholly 
void.  The  principle  therein  declared  is  not  applicable 
to  cases  such  as  this,  where  the  trustee  is  acting  with- 
in the  scope  of  his  authority  in  building  the  school- 
house,  and  entering  into  contract  therefor,  and  the 
bond  is  a  mere  incident  to  that  contract,  taken  to  pro- 
cure the  prompt  and  faithful  construction  of  the  build- 
ing and  proper  payment  for  what  enters  into  it. 

While  there  may  be  no  statute  specially  authoriz- 
ing the  trustee  to  take  such  security  as  was  here  givenr 
there  is,  in  the  law,  no  inhibition  upon  his  so  doing. 
There  is  a  recognized  distinction  between  bonds  made 
against  the  authority  of  the  law  and  those  made 
merely  without  the  authority  of  the  law\  "The  former, 
as  a  general  rule,  are  void.  The  latter  are  sometimes 
valid."    Baker  v.  Board,  etc.,  53  Ind.  497. 

That  the  provisions  of  this  contract  were  intended 
to  inure  to  the  benefit  of  the  materialmen  and  laborers, 
cannot  well  be  doubted  when  we  remember  that  they 
are  not  permitted,  under  our  law,  to  take  a  lien  upon  a 
schoolhouse.  Jeffries  v.  Myers,  9  Ind.  App.  563; 
Fatout  v.  Board,  etc.,  102  Ind.  223. 

Unless,  therefore,  these  provisions  were  inserted  for 
their  benefit,  they  would  have  no  force  whatever. 

The  taking  of  such  an  obligation,  under  the  circum- 
stances under  which  this  was  given,  is  within  the 
scope  of  the  ordinary  administrative  duties  of  the 
trustee,  although  he  may  not  be  by  law  absolutely  re- 
quired so  to  do.    No  special  statutory  authority  is  re- 
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quired  to  make  it  valid.  While  the  question  is  a  new 
one  in  this  State,  it  has  been  considered  in  other  juris- 
dictions, and  our  holding  is  in  harmony  with  those 
adjudications. 

In  Iowa  the  decision  is  based  upon  the  ground  that 
such  a  contract  is,  or  may  be,  for  the  advantage  of  the 
public,  by  assuring  better  work  and  better  material 
more  promptly  provided  by  reason  of  the  credit  given 
the  contractor  by  this  assurance  that  laborers  and 
materialmen  will  be  thus  secured.  Baker  &  Co.  v. 
Bryan,  64  IaL  561. 

The  Supreme  Court  of  Michigan,  through  Cooley, 
C.  J.,  in  Knapp  v.  Sieancy,  56  Mich.  345,  reached  the 
same  conclusion,  declaring  that  although  the  powers 
of  municipal  corporation  were  to  be  "strictly  con- 
strued, aaid  its  contracts  must  be  within  the  scope  of 
the  authority  conferred  upon  it  by  law,  and  for  muni- 
cipal purposes,"  yet  a  provision  in  a  courthouse  con- 
tract, compelling  the  payment  of  material  and  labor 
debts,  was  valid  and  enforceable,  and  not  ultra  vires, 
its  purpose  being  to  fulfill  that  moral  obligation 
which  the  corporation  owed  to  the  people,  to  see  that 
they  were  not  sufferers  by  reason  of  the  construction 
of  the  edifice. 

These  cases  have  been  repeatedly  followed  by  the 
Supreme  Court  of  Nebraska,  after  full  and  careful 
consideration.  Doll  v.  Crume,  41  Neb.  655;  Kauf- 
mann  v.  Cooper,  46  Neb.  644;  Fitzgerald  v.  McClay 
(Neb.),  66  N.  W.  Rep.  828. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 

Filed  June  19,  1896. 

Vol.  15—43 
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No.  2,044. 

French  v.  Arnett,  Administrator. 

Evidence. — Deed. —  Consideration. —  Where  the  consideration  in  a 
deed  is  expressed  in  general  terms,  as  being  in  "satisfaction  of  any 
and  all  claims  of  any  and  all  kinds  of  the  grantee  against  the  grant- 
ors, or  either  of  them,"  parol  evidence  is  admissible  to  show  the  na- 
ture of  the  consideration. 

From  the  Sullivan  Circuit  Court. 

Briggs  &  Lindley,  for  appellant. 

G.  W.  Buff  and  W.  E.  Nesbit,  for  appellee. 

Davis,  C,  J.— On  the  16th  day  of  May,  1887,  Hester 
French,  widow  of  James  French,  deceased,  entered 
into  an  agreement  with  appellant  and  his  brothers 
and  sisters,  who  were  the  children  of  said  James 
French  by  a  former  marriage,  by  the  terms  of  which 
the  children  agreed  to  pay  their  stepmother  $500.00, 
and  to  allow  her  to  occupy  and  use  certain  real  estate, 
and  to  furnish  her  provisions,  clothing,  and  furniture, 
etc.,  during  her  life,  in  consideration  of  the  release 
to  them,  of  all  her  rights  in  the  estate  of  her  husband. 

Afterwards,  on  the  8th  day  of  November,  1894,  ap- 
pellant executed  to  her  his  note  for  $200.00,  payable 
in  twelve  months. 

On  account  of  the  alleged  failure  of  the  children  to 
comply  with  the  terms  and  conditions  of  the  agree- 
ment, she  threatened  to  institute  an  action  against 
them. 

In  order  to  settle  and  adjust  the  differences  between 
herself  and  her  stepchildren,  growing  out  of  their 
alleged  failure  to  comply  with  said  agreement,  they, 
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on  the  25th  day  of  May,  1895,  conveyed  certain  real 
estate  to  her. 

In  that  deed  there  appeared  the  following:  "This 
conveyance  is  made  by  the  grantors,  and  accepted  by 
the  grantee,  in  full  satisfaction  of  all  claims  of  the 
grantee  against  the  grantors,  or  either  of  them,  to 
this  date,  and  of  any  and  all  kinds,  and  in  satisfaction 
of  any  pretended  claims  of  the  grantee  against  the 
estate  of  James  French,  deceased,  of  any  and  all 
kinds." 

On  the  12th  day  of  December,  1895,  after  the  death 
of  said  Hester  French,  this  action  was  instituted  by 
the  appellee,  as  administrator  of  her  estate,  against 
the  appellant  on  said  note. 

A  trial  by  the  court,  on  issues  joined,  resulted  in  a 
finding  and  judgment  against  appellant  for  the 
amount  of  the  note,  with  interest,  less  the  credit  of 
$100.00  thereon,  herinafter  mentioned. 

Counsel  for  appellant  insist  that  the  stipulation  con- 
tained in  the  deed  hereinbefore  set  out,  conclusively 
shows  that  the  note  in  suit  was  satisfied  by  that  con- 
venyance.  It  is  earnestly  contended  that  oral  evi- 
dence was  not  admissible  on  the  trial,  in  the  court  be- 
low, to  prove  that  the  consideration  for  the  execution 
of  the  deed  was  the  release  of  the  claims  of  the 
grantee  against  the  appellant  and  the  other  grantors 
for  breach  of  the  contract  entered  into  in  1887,  and 
that  it  was  error  to  admit  evidence  showing  that  the 
note  was  not  included  in  the  claims  mentioned  in  the 
stipulation  in  the  deed. 

Although  presented  by  different  rulings,  this  is  the 
only  question  before  us  on  this  appeal. 

It  is  well  settled  that  a  written  contract  cannot  be 
changed,  contradicted  or  varied  by  parol,  unless  for 
mistake  or  fraud. 

It  is  equally  well  settled  that  a  deed  is  not  con- 
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elusive  upon  the  question  of  consideration,  except  so 
far  as  the  consideration  may  affect  the  validity  of  it 
as  an  instrument  of  conveyance.  Maris  v.  Iks,  Admr., 
3  Ind.  App.  579;  Nichols,  Shepard  &  Co.  v.  Burch,  128 
Ind.  324;  McDill  v.  Gunn,  43  Ind.  315. 

The  general  rule  is  that  the  actual  consideration  of 
a  deed  may  be  shown  by  parol  evidence.  Lcvcning  v. 
Shockey,  100  Ind.  558. 

There  is,  perhaps,  in  some  instances,  an  exception  to 
this  general  rule,  where  the  deed  states  the  considera- 
tion fully  and  specifically.  Bcver  v.  North,  107  Ind. 
544;  Hays  v.  Peek,  107  Ind.  389. 

However  this  may  be,  in  the  deed  before  us  the  con- 
sideration is  not  so  fully  and  specifically  stated  as  to 
come  within  the  exception.  The  consideration  as  ex- 
pressed in  the  deed  is  stated  in  general  terms  as  being 
in  satisfaction  of  any  and  all  claims  of  any  and  all 
kinds  of  the  grantee  against  the  grantors,  or  either 
of  them.  No  specific,  precise,  particular  or  definite 
claim,  or  class  of  claims,  against  the  grantors,  or 
either  of  them,  is  mentioned. 

The  stipulation  in  relation  to  the  consideration  is 
not  contractual,  but  it  is  in  the  nature  of  a  receipt  or 
release,  which  can  be  explained  by  parol  evidence. 
The  circumstances  under  which  it  wras  inserted  in  the 
deed  and  the  actual  consideration  therefor,  were  ques- 
tions for  the  jury.  Miller,  Admr.,  v.  Eldridge  126  Ind. 
461;  Rowe,  Tr.,  v.Rand,  Rec,  111  Ind.  206;  Scott  v.  Scott, 
105  Ind.  584;  Ohio,  etc.,  R.  W.  Co.  v.  Crumbo,  4  Ind. 
App.  456. 

There  is  evidence  tending  to  prove  that  in  consid- 
eration of  the  services  of  appellant  in  procuring  the 
execution  of  the  deed  bv  his  brothers  and  sisters,  to 
his  stepmother,  she,  in  pursuance  of  an  agreement 
with  him  to  that  effect,  on  the  25th  day  of  May,  1895,. 
in  his  presence,  caused  a  credit  of  $100.00  to  be  placed 
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on  said  note;  that  the  credit  was  indorsed  on  the  note 
in  his  presence  is  not  controverted.  It  is  clear  that  it 
was  then  contemplated  by  appellant  and  his  step- 
mother that  he  should  pay  the  residue  of  the  note.  He 
made  no  claim  at  the  time  the  deed  was  executed,  or 
at  any  other  time  prior  to  the  death  of  his  stepmother, 
that  the  note  was  satisfied  bv  that  conveyance.  Ex- 
cepting  the  services  aforesaid,  he  never  paid  any- 
thing on  the  note.  The  other  children  received  no  con- 
sideration for  the  execution  of  the  deed,  except  the 
release  of  the  claims  against  them,  growing  out  of  the 
alleged  breach  of  the  agreement  entered  into  in  1887. 
There  is  no  intimation,  either  in  the  evidence  or  argu- 
ment, that  he  was  entitled  to  any  preference  over  the 
others  in  addition  to  the  $100.00,  for  which  he  received 
credit  on  the  note.  There  is  not  a  scintilla  of  evidence, 
aside  from  the  stipulation  in  the  deed,  tending  to 
prove  that  the  note  in  suit  was  satisfied  by  that  con- 
veyance. On  the  contrary,  all  the  facts  and  circum- 
stances tend  to  prove  that  the  deed  was  executed 
solely  in  consideration  of  the  release  of  all  claims 
against  the  children,  growing  out  of  the  1887  contract 

In  our  opinion,  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below.  Sec- 
tion 670,  R.  S.  1894. 

Judgment  affirmed. 

Filed  June  19,  1896. 


No.  2,140. 

Rollins  t\  Hare. 


Contract. — Consideration. — Validity. — Warehouse  Receipt.  — Where 
a  judgment  defendant  delivered  to  his  attorney  (R.)  a  warehouse 
receipt  for  wheat,  with  instructions  to  sell  the  wheat  when  the 
price  would  justify,  and  apply  the  proceeds  on  the  judgments,  and 
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such  judgment  defendant  died,  owing  R.  $100  for  services  rend- 
ered in  connection  with  such  judgments,  and  R.  notified  the  at- 
torney (H. )  of  the  judgment  plaintiff  that  he  held  a  lien  on  the 
warehouse  receipt  for  $100,  for  legal  services  rendered  the  judg- 
ment defendant,  and  it  was  agreed,  by  and  between  R.  and  H., 
that  II.  should  sell  the  wheat  and  pay  R.  $100  of  the  proceeds  and 
apply  the  remainder  on  the  judgments,  the  possession  of  the  ware- 
house receipt  and  the  $100  was  sufficient  consideration  to  support 
H.'s  promise  to  pay  R.  $100  of  the  proceeds,  and  the  contract  was 
valid  and  binding. 
Same. — Defense. — What  Must  be  Specifically  Pleaded. — In  such  case 
II.  cannot  escape  his  liability  to  pay  the  $100  to  R.,  by  asserting 
that  a  third  party  notified  him  not  to  pay  it  to  R..  or  that  the 
money  belongs  to  someone  else;  such  defenses,  to  be  available, 
must  be  pleaded. 

From  the  Marion  Superior  Court. 
C.  S.  Wiltsie,  for  appellant. 
Carson  &  Good,  for  appellee. 

Lotz,  J. — The  appellant  was  the  plaintiff  below. 
The  facts  of  the  case,  as  they  appear  from  the  special 
findings  of  the  court,  are  substantially  as  follows: 

One  Maria  Kitzinger  recovered  two  judgments  in 
the  Marion  Superior  Court  against  Charles  Orme  and 
Eli  Orme.  These  judgments  aggregated  $3,315.03. 
Whilst  the  judgment  wTas  against  both,  Charles  Orme 
was  the  principal,  and  Eli  Orme  his  surety,  or  guar- 
antor. The  defendant  wras  the  attorney  of  Mrs.  Kit- 
zinger  in  procuring  the  judgments.  The  plaintiff  was 
the  regular  attorney  of  Charles  Orme,  but  did  not 
represent  him  in  reference  to  the  judgments  until 
after  they  were  obtained.  Eli  Orme  died  in  July,  1893, 
and  an  administrator  was  appointed  for  his  estate. 
Afterwards,  in  the  fall  of  the  year  of  1893,  Charles 
Orme  delivered  to  the  plaintiff  a  warehouse  receipt  for 
six  hundred  bushels  of  wheat,  with  instructions  and 
directions  to  plaintiff  to  sell  the  wheat  when  the  price 
would  justify,  and  apply  the  proceeds  on  the  Kitzinger 
judgments.    The  defendant  and  the  administrator  of 
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the  estate  of  Eli  Orme  had  knowledge  of  the  fact  that 
the  receipt  had  been  so  delivered  to  the  plaintiff,  and 
the  purposes  of  such  delivery.  Afterward  the  plain- 
tiff rendered  services  for  Charles  Orme  in  connection 
with  such  judgments,  which  services  wTere  worth 
$100.00,  and  said  Charles  Orme  became  indebted  to 
him  in  that  sum,  which  indebtedness  he  never  paid. 
In  October,  1894,  Charles  Orme  died,  leaving  the  plain- 
tiff in  possession  of  the  warehouse  receipt,  and 
leaving  unpaid  on  such  judgments  a  large  amount 
in  excess  of  the  value  of  said  receipt.  In  De- 
cember, 1894,  the  plaintiff  notified  the  defend- 
ant that  he,  plaintiff,  held  a  lien  on  the  ware- 
house receipt  for  the  sum  of  $100.00,  for  legal 
services  rendered  to  Charles  Orme,  as  aforesaid,  and 
it  was  then  agreed,  betAveen  the  plaintiff  and  defend- 
ant, that  the  plaintiff  should  deliver  the  receipt  to  the 
defendant,  and  that  the  defendant  should  sell  the 
wheat  and  pay  the  plaintiff  $100.00  of  the  proceeds  of 
such  sale,  it  being  understood  that  the  remainder 
of  such  proceeds  should  be  applied  to  the  satisfaction 
of  the  judgments.  In  accordance  with  such  agree- 
ment, and  not  otherwise,  the  plaintiff  did  deliver  the 
said  receipt  to  the  defendant,  and  the  defendant  sold 
the  same,  and  realized  therefrom,  after  paying  all 
charges,  $188.20.  Thereupon  the  attorneys  for  the  ad- 
ministrator of  the  estate  of  Eli  Orme  notified  the  de- 
fendant not  to  deliver  the  $100.00  to  the  plaintiff,  but 
demanded  that  he  credit  the  entire  proceeds  of  the 
sale  upon  the  judgments.  The  defendant  credited 
on  the  judgments  $88.20,  and  refused  to  pay  the 
$100.00,  or  any  part  thereof,  to  the  plaintiff  on  de- 
mand, and  still  has  the  same  in  his  possession. 

The  estate  of  Charles  Orme  is  insolvent,  and  the 
estate  of  Eli  Orme  is  solvent. 

Upon  these  facts  the  court  stated  conclusions  of 
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law  and  rendered  judgment  in  favor  of  the  appellee. 
The  only  error  assigned  is  that  the  trial  court  erred  in 
its  conclusions  of  law. 

The  complaint  is  in  two  paragraphs,  the  first  de- 
claring on  the  promise  made  by  the  defendant  when 
the  receipt  was  delivered  to  him,  and  the  second  is  for 
money  had  and  received.  The  only  answers  wrere  the 
general  denial  and  want  of  consideration. 

Assuming,  without  deciding,  that  the  appellant 
held  no  lien  upon  the  warehouse  receipt,  and  assum- 
ing, without  deciding,  that  the  appellant  was  a  trus- 
tee in  relation  to  such  receipt,  it  still  remains  to  be 
determined,  under  the  issues  joined  and  facts  found, 
who  is  entitled  to  the  $  100.00,  the  appellant  or  the  ap- 
pellee? 

The  appellee  agreed  with  the  appellant  to  pay  him 
$100.00  of  the  proceeds  of  the  warehouse  receipt.  This 
was  a  contract  which  the  appellee  had  a  right  to  make. 
The  promise  was  not  without  consideration,  for  he 
obtained  possession  of  the  receipt  and  the  $  100.00, 
which  he  still  retains,  by  reason  thereof.  lie  did  not 
seek  in  any  way  to  avoid  his  contract  with  the  appel- 
lant, except  on  the  ground  of  want  of  consideration. 
He  filed  no  answer  or  pleading  of  any  kind  to  show 
that  the  money  belonged  to  his  client,  Mrs.  Ritzinger. 
He  did  not  pay  the  money  into  court  and  interplead 
either  Mrs.  Ritzinger  or  the  administrator  of  the 
estate  of  Eli  Orme,  nor  are  they  parties  to  this  action. 
The  mere  fact  that  he  was  notified  by  a  third  party 
not  to  pay  the  money  to  appellant,  does  not  discharge 
him  from  his  contractual  obligation  with  the  appel- 
lant. The  administrator  of  the  estate  of  Eli  Orme  did 
not  interpose  or  file  any  pleading  showing  that  the 
money  should  be  paid  on  the  Ritzinger  judgments;  nor 
did  Mrs.  Ritzinger  make  any  such  claim,  either  in  her 
own  name  or  by  her  attorney.    The  facts  found  in  ie- 
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lation  to  the  rights  of  Mrs.  Ritzinger  and  of  the  admin- 
istrator of  the  estate  of  Eli  Orine,  are  not  within  the 
issues,  and  cannot  be  considered-  for  any  purpose. 
Nor  is  there  any  finding  that  the  appellee  was  holding 
the  money  for  Mrs.  Ritzinger,  or  as  her  attorney,  or 
that  he  had  any  intention  of  paying  it  upon  the  judg- 
ments, lie  had  promised  to  pay  it  to  the  appellant. 
This  promise  was  valid  and  binding  upon  him.  He 
cannot  escape  liability  by  asserting  that  a  third  party 
has  notified  him  not  to  pay  it  to  the  appellant,  or 
that  the  money  belongs  to  some  one  else.  If  he  wished 
to  avail  himself  of  such  defenses  he  should  have  inter- 
posed them.  If  the  appellant  was  a  trustee,  he  was  en- 
titled to  the  money  as  against  all  persons,  except  the 
cestui  que  trust,  or  those  who  had  a  right  to  have  it  ap- 
plied to  a  certain  purpose. 

It  may  be  that  the  money  in  the  hands  of  the  appel- 
lant would  be  subject*  to  all  the  rights  and  equities 
of  Mrs.  Ritzinger,  and  of  the  estate  of  Eli  Orme,  the 
same  as  the  warehouse  receipt  was  before  it  was  con- 
verted into  money.  But  as  to  this  we  decide  nothing, 
for  no  such  question  is  before  us.  What  we  do  decide 
is,  that,  under  the  issues  joined  and  the  facts  found, 
the  appellee  wras  bound  to  pay  the  $  100.00,  proceeds  of 
the  sale  of  wheat,  to  the  appellant. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  restate  the  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  render  judgment  in  favor  of 
appellant. 

Filed  June  19,  1895. 
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No.  2,068. 

Snodgrass  et  al.  v.  Sweetser  et  al. 

Banks  and  Banking. — Presumption  of  Genuineness  of  Checks  and 
Drafts. — Custom  of  Customers. — A  banker  who  knows  the  custom 
of  his  customers  in  drawing  checks  and  drafts,  has  a  right  to  as- 
sume, nothing  appearing  to  the  contrary,  that  all  checks  and  drafts 
drawn  in  that  manner  are  genuine. 

Same. — Checks  and  Drafts. — Signature, — The  banker  must,  at  his 
peril,  see  that  the  signature  is  genuine,  but  he  is  not  bound  ti  as- 
certain and  know  that  such  customer  personally  filled  out  or  wrote 
the  check. 

Same. — Signed  Check  Stolen,  Filled  Out  and  Cashed. — Negligence  of 
Agent. — Liability  of  Principal. — A  person  who  signs  blank  checks, 
and  puts  them  in  possession  of  liis  agent  to  be  filled  out  by  the 
agent  and  used  as  needed  in  the  prosecution 'of  the  principals  busi- 
ness, will  be  required  to  reimburse  the  bank  for  such  a  check, 
which  was  stolen,  by  reason  of  the  agent's  negligence,  and  filled 
4  out  and  cashed  by  the  person  named  as  payee  therein. 

Same. — Signed  Check  Stolen,  Filled  Out  and  Cashed. — Estoppel.— 
The  person  thus  signing  the  blank  checks  is  estopped,  as  between 
herself  and  the  bank  which  cashed  the  check,  by  reason  of  her  neg- 
ligence, from  setting  up  that  it  was  stolen  and  the  name  of  the 
payee  and  amount  inserted  without  her  knowledge  or  consent. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey  and  A.  DeWolf,  for  appellants. 

W.  H.  Carroll  and  G.  D.  Deari,  for  appellees. 

Ross,  J. — This  action  was  commenced  by  the  ap- 
pellees, against  the  appellant,  Florence  B.  Snodgrass, 
to  recover  an  alleged  balance  due  upon  an  account. 
The  pleadings  were  a  complaint  and  an  answer  there- 
to of  general  denial,  and  a  cross-complaint  and  an 
answer  thereto  in  four  paragraphs,  as  follows:  First, 
a  general  denial;  second,  payment;  third,  settlement; 
and  fourth,  set-off.  To  the  affirmative  answers  to  the 
cross-complaint  there  was  a  reply  of  general  denial. 
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The  cause  was  tried  by  the  court,  and  a  special  find- 
ing of  facts  made,  with  conclusions  of  law  thereon. 
The  only  question  urged  on  this  appeal  is,  as  to  the 
correctness  of  the  conclusions  of  law  drawn  by  the 
court  from  the  facts  found. 

The  facts  found  by  the  court,  with  the  conclusions 
of  law  thereon,  are  as  follows: 

"1.  The  plaintiffs,  George  Sweetser,  Philip  Mat- 
ter, James  V.  Sweetser,  and  George  Webster,  Jr.,  are 
partners  under  the  name  of  the  Marion  Bank,  and  are 
doing  a  general  banking  business.  They  succeeded  to 
all  the  rights  and  privileges,  and  became  liable  for 
all  the  debts  and  obligations,  of  George  Sweetser, 
Philip  Matter,  James  V.  Sweetser,  and  Joel  G.  Sayre, 
late  partners  under  the  name  of  the  Marion  Bank. 

"2.  The  defendant,  Florence  B.  Snodgrass,  during 
the  time  the  accounts  named  in  the  complaint,  cross- 
complaint,  and  answers  thereto,  were  accruing,  was 
doing  business  under  the  name  of  Snodgrass  &  Co.,  in 
buying  and  selling  grain. 

"3.  Said  Snodgrass  &  Co.,  during  the  time  covered 
by  the  pleadings,  made  with  the  Marion  Bank,  at 
sundry  times,  deposits,  specified  in  defendant's  cross- 
complaint,  amounting  to  $91,249.33.  During  the 
same  period,  the  Marion  Bank  paid  sundry  checks 
drawn  by  Snodgrass  &  Co.,  with  sundry  items  of  in- 
terest and  exchange  specified  in  the  complaint, 
amounting  to  $91,075.78,  not  including  the  four  items 
mentioned  in  the  seventh  finding.  Said  amounts  of 
$91,249.33  and  $91,075.78  are  correct. 

"4.  F.  M.  Still  well  was  the  agent  of  Snodgrass  &  Co. 
Checks  drawn  in  blank  on  the  Marion  Bank,  signed 
with  the  genuine  signature  of  Snodgrass  &  Co.,  were 
furnished  to  said  Stillwell  to  be  used  by  him  in  the 
purchased  of  grain  for  Snodgrass  &  Co.  Stillwell  had 
authority  to  fill  up  said  checks  by  inserting  the  name 
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of  the  payee  and  the  amount  to  be  paid.  Before  issu- 
ing said  checks,  Stillwell  was  to  sign  the  same.  This 
arrangement  was  understood  by  the  Marion  Bank.  On 
the  8th  day  of  August,  1889,  certain  of  such  checks 
were  in  the  possession  of  said  Stillwell,  signed  with 
the  genuine  signature  of  Snodgrass  &  Co.,  for  the  pur- 
pose already  stated.  On  said  day  said  Stillwell, having 
occasion  to  be  absent  from  his  place  of  business  at 
Swayzee,  signed  a  number  of  such  checks  with  his 
name,  and  left  them  with  his  clerk,  to  be  used,  if  nec- 
essary, in  the  purchase  and  payment  of  grain,  in  his 
(Stillwell's)  absence.  He  was  absent  from  about  8 
o'clock  a.  m.  until  about  10  o'clock  of  said  day.  Dur- 
ing his  absence,  said  checks  were  left  in  the  office  of 
said  Stillwell,  and  were  contained  in  a  book  which 
was  in  or  on  a  desk  which  was  not  locked,  nor  was  the 
office  door  locked.  Said  clerk  was  not  in  the  office  dur- 
ing all  the  time  when  Stillwell  was  absent  on  said 
day.  During  said  day,  one  of  said  checks  was  ab- 
stracted by  some  unknown  person.  It  was  filled  up  so 
that  the  sum  called  for  by  the  check  was  $210.00,  and 
was  made  payable  to  one  William  Legg.  Said  check 
was  presented  at  the  plaintiffs'  bank  for  payment  by 
a  person  representing  himself  to  be  William  Legg, 
payee.  lie  was  a  stranger  to  the  plaintiffs  and  their 
employes  in  the  bank.  At  the  suggestion  of  the  cash- 
ier, the  said  person  endorsed  the  name  of  William 
Legg  on  said  chef  k,  which  was  then  paid  by  the  plain- 
tiffs, and  charged  in  the  account  against  Snodgrass 
&  Co.  Said  check,  except  as  to  the  signatures  of 
Snodgrass  &  Co.  and  F.  M.  Stillwell,  was  a  forgery. 
The  said  check,  taken  from  the  office  of  said  Stillwell, 
on  the  8th  day  of  August,  1889,  and  paid  by  said 
bank,  was  like  all  other  checks  drawn  by  the  defend- 
ant through  her  agent  Stillwell  on  the  plaintiffs'  bank. 
The  payment  of  said  check  caused  the  over-draft  men- 
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tioned  in  the  seventh  finding,  upon  which  the  item  of 
interest  of  $2.19  in  said  finding  is  charged. 

"5.  Snodgrass  &  Co.  bargained  a  carload  of  corn  to 
a  party  in  Boliver,  Ohio,  and  shipped  the  corn  to  that 
place  to  the  order  of  Snodgrass  &  Co.,  taking  from  the 
railroad  company  a  bill  of  lading  for  the  same.  On 
the  23d  day  of  May,  1890,  Snodgrass  &  Co.  negotiated 
and  endorsed  to  the  plaintiffs,  a  draft -for  $178.46, 
drawn  on  the  purchaser  of  said  corn,  for  the  price 
thereof,  to  which  draft  said  bill  of  lading  was  at- 
tached, and  the  plaintiffs  gave  the  defendant  credit 
for  the  amount  of  said  draft.  The  Marion  Bank  sent 
the  draft  to  Boliver,  Ohio,  for  collection,  and  it  was 
paid  by  the  drawee  to  the  express  company,  which 
wras  acting  as  the  collecting  agent.  While  the  money 
was  in  the  hands  of  the  express  company,  certain 
parties  in  Ohio  commenced  an  action  before  a  justice 
of  the  peace  against  Snodgrass  &  Co.,  and  instituted 
attachment  proceedings,  and  garnisheed  the  express 
company  in  said  action.  Snodgrass  &  Co.  were  not 
personally  served  with  process,  and  did  not  appear 
in  said  action  before  said  justice.  Notice  was  given 
by  publication,  as  required  in  case  of  non-resident  de- 
fendants. Judgment  in  attachment  was  rendered  in 
said  action  by  said  justice  against  Snodgrass  &  Co. 
Said  judgment  was  appealed  from  by  Snodgrass  & 
Co.,  to  the  Common  Pleas  Court  of  Tuscarawas  county, 
Ohio;  and  the  case  was  afterward  compromised  by 
Snodgrass  &  Co.  and  the  other  parties  to  said  action, 
in  said  Common  Pleas  Court,  upon  the  following 
terms:  That  said  justice  should  pay  over  to  the  clerk 
of  said  court,  the  sum  of  $178.47,  deposited  with  said 
justice  by  said  garnishee,  and  that  said  clerk  should 
pay  to  said  justice  his  costs  in  said  action,  taxed  at 
$16.80,  and  retain  his  own  costs  in  said  action,  taxed 
at  $3.67, and,  out  of  the  remainder,  pay  the  plaintiffs  in 
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said  action  their  judgment  of  $70.39  and  $7.50  ex- 
penses, and  pay  the  residue,  being  $80.11,  to  said  Snod- 
grass &  Co.  And  the  Marion  Bank  received  on  ac- 
count of  said  draft,  $66.96,  and  charged  the  difference, 
$111.50,  to  Snodgrass  &  Co.,  February  16, 1891,  and  at 
the  same  time  charged  Snodgrass  &  Co.  $6.76  interest 
on  said  difference,  which  had  accrued  on  said  differ- 
ence up  to  said  last  named  date. 

"6.  October  11,  1889,  February  7,  1890,  March  26, 
1890,  and  May  10,  1890,  statements  of  all  accounts  by 
and  between  the  parties,  and  balances  were  made  out 
and  presented  to  Snodgrass  &  Co.,  at  each  of  said 
times,  and  that  interest  on  over-drafts  was  charged  to 
the  defendant  in  such  balances,  and  was  not  objected 
to  by  the  defendant.  Each  of  these  statements  and 
balances  contained  and  included  all  matters  of  ac- 
counts by  and  between  said  parties  prior  to  said  dates, 
and  subsequent  to  the  prior  statement.  The  defend- 
ant did  not  object  to  the  statement  of  account  when 
the  balance  was  made  and  shown  to  Snodgrass  &  Co., 
containing  the  charge  of  $210.00,  paid  on  the  check  to 
William  Legg.  Snodgrass  &  Co.  had,  previous  to  that 
time,  objected  to  that  payment. 

"7.  The  account  of  Ae  Marion  Bank  against  Snod- 
grass &  Co.,  in  addition  to  the  items  composing  the 
$91,075.78,  includes  the  following  four  items:  $210.00 
paid  August  8,  1S89,  by  the  bank  on  the  forged  check 
mentioned  in  the  fourth  finding,  and  $2.19  interest 
accrued  thereon  up  to  February  16,  1891,  on  an  over- 
draft occasioned  by  the  payment  of  said  check;  also 
the  $11.50  difference  on  draft  and  $6.76  interest  ac- 
crued thereon  up  to  February  16,  1891,  mentioned  in 
the  fifth  finding. 

"8.  For,  and  on  account  of  the  items  contained  in 
the  complaint,  the  defendant,  during  the  period  cov- 


MAY   TEEM,  1896— Vol.   15.  687 

Snodgrass  et  al.  v.  Sweetser  et  al. 

ered  by  the  pleadings  in  this  case,  became  indebted  to 
said  Marion  Bank  in  the  following  amounts,  to-wit: 

To  amount  specified  in  third  finding $91,075.78 

To  amount  paid  on  said  check  specified  in 

the  fourth  and  seventh  findings 210.00 

To  interest  accrued  on  over-draft  occasioned 

by  said  check  of  $210.00,  mentioned  in  the 

fourth  and  seventh  findings 2.19 

To  difference  on  draft  mentioned  in  the  fifth 

and  seventh  findings 111.50 

To  interest  accrued  on  said  difference  in 

said  fifth  and  seventh  findings 6.76 

Making    total    indebtedness    accrued    to 

plaintiffs  $91,406.23 

And  during  the  same  period,  said  Marion 
Bank,  on  account  of  the  items  set  out  in 
the  cross-complaint,  became  indebted  to 
defendant  in  the  amount  specified  in  said 
third  finding,  to-wit $91,249.33 


Leaving  a  balance  of  indebtedness  due 

from  defendant  to  said  Marion  Bank. .  .$     156.90 

"And  as  a  conclusion  of  law,  upon  the  facts  afore- 
said, the  court  finds  that  the  defendant  is  liable  to 
plaintiffs  in  this  action,  for  said  balance  of  $156.90; 
and  that  the  plaintiffs  in  this  action  ought  to  recover, 
of  and  from  the  defendant  herein,  the  said  sum  of 
$156.90." 

It  is  insisted,  on  the  part  of  the  appellant  Snod- 
grass, that  the  check  mentioned  in  the  fourth  and 
seventh  findings  was  a  forgery,  and  that  the  appellees 
having  paid  it,  they  must  suffer  the  loss. 

It  is  true,  that  the  check,  as  presented  to  and  paid  by 
the  appellees,  was  never  executed  by  the  appellant 
to  the  person  designated,  or  for  the  amount  stated 
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therein.  Many  cases  have  been  cited  by  counsel  in 
support  of  the  proposition  that  such  an  instrument  is 
a  forgery  as  between  the  supposed  drawer  and  the 
payee,  but  the  question  that  confronts  us  is  this:  Was 
it  a  forgery,  as  between  the  appellant  Snodgrass  and 
the  appellees,  so  that  the  loss  in  its  payment  by  the 
appellees  must  be  borne  by  them,  and  not  by  the 
appellant? 

The  facts  found,  disclose  that  the  appellant  was  in 
the  habit  of,  and  did  attach  her  business  signature  to 
blank  checks,  which  wrere  delivered  to  StillwTell,  her 
agent,  who  had  the  power  and  was  authorized  to  fill 
in  with  the  name  of  a  payee  and  for  such  amounts  as 
he  saw  fit,  or  was  necessary  in  carrying  on  the  busi- 
ness which  he  was  then  transacting  for  her;  the  ap- 
pellees knew  that  such  was  the  custom  of  the  appel- 
lant in  doing  business.  One  of  these  blank  checks, 
after  it  had  been  signed  and  delivered  to  said  Still- 
well,  was  stolen  from  him,  the  name  of  a  payee  and 
the  amount  to  be  paid  inserted.  When  it  was  pre- 
sented at  the  bank  of  the  appellees  for  payment,  the 
party  presenting  it  endorsed  on  the  back  thereof  the 
name  of  the  payee  designated  in  the  check,  and  the 
amount  called  for  was  paid  him. 

The  relationship  between  a  banker  and  customer 
is  created  by  their  own  contract,  the  banker  being 
bound  to  honor  the  customer's  checks  or  drafts  so  long 
as  he  may  have  money  sufficient  to  his  credit  in  the 
former's  hands  to  do  so.  If  the  banker  knows  the 
custom  of  his  customers,  in  drawing  checks  and 
drafts,  he  has  a  right  to  assume,  nothing  appearing 
to  the  contrary,  that  all  checks  and  drafts  drawn  in 
that  manner  are  genuine.  No  doubt  the  banker  must, 
at  his  peril,  see  that  the  signature  is  genuine,  but  he 
is  not  bound  to  ascertain  and  know  that  such  cus- 
tomer personally  filled  in  or  wrote  the  check. 
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When  the  appellant  Snodgrass  signed  and  deliv- 
ered to  her  agent,  Stillwell,  the  blank  checks,  she  was 
bound  to  know  that  they  were  liable  to  be  lost  or 
stolen,  and  that  if  they  fell  into  the  hands  of  un- 
scrupulous* or  dishonest  persons,  might  be  filled  in 
with  the  name  of  a  payee,  a  definite  sum,  and  pre- 
sented to  the  appellees  for  payment 

It  is  well  settled  as  a  general  rule,  that  the  payment 
of  a  forged  check,  draft,  or  order,  must  be  borne  by  the 
party  paying  it.  But  when  the  party  disavowing  the 
obligation  has  been  guilty  of  negligence,  which  is  the 
immediate  and  direct  cause  of  misleading  the  payor 
into  paying  it,  he  must  reimburse  such  payor,  for  his 
act  or  omission  was  the  cause  that  induced  its  pay- 
ment It  was  appellant's  own  negligence,  whether 
her  own  individually,  or  that  of  her  agent,  that  caused 
the  appellees  to  part  with  their  money,  and  she  should 
reimburse  them  for  what  she,  by  her  negligence,  in- 
duced or  led  them  to  pay  out!  Reason  and  principle 
require  that  if  one  person,  by  his  negligence,  causes 
or  induces  another  to  pay  out  money  for  his  benefit, 
he  should  reimburse  such  person  for  the  amount  so 
paid  out  This  rule  is  especially  applicable  as  between 
the  parties  to  this  action,  as  disclosed  by  the  facts 
found  by  the  court.  By  her  signature  tq  the  check 
she,  in  effect,  vouched  for  its  genuineness,  and  she  is 
estopped,  as  between  herself  and  the  appellees,  by  rea- 
son of  her  negligence,  from  setting  up  that  it  was 
stolen,  and  the  name  of  the  payee  and  the  amount  in- 
serted without  her  knowledge  or  consent  It  was  her 
own  negligence  that  brought  about  the  loss,  and  she 
must  suffer  for  it 

There  is  nothing  in  the  contention  of  the  appellant, 
that  she  should  have  credit  for  the  entire  amount  of 
the  draft  deposited  with  the  appellees  May  23,  1890, 
Vol.  15—44 
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referred  to  in  the  fifth  finding,  for  it  appears  that  by 
her  own  act  and  consent  the  bank  received  but  $ 66.96. 
That  is  all  the  bank  is  chargeable  with,  because  that 
was  all  of  appellant's  money  which  they  received.  The 
balance  of  the  draft  was  disposed  of  by  appellant  her- 
self, and  it  never  reached  the  hands  or  custodv  of  the 
appellees. 

We  find  no  error  in  the  record  warranting  a  reversal 
of  the  judgment  of  the  court  below. 

Judgment  affirmed. 

Filed  September  22,  1896. 


No.  2,156. 

Conner  v.  Canter. 


Contract. — Void  as  Against  Public  Policy. — Agreement  to  Appoint 
Deputy  County  Treasurer.— A.  contract  entered  into  by  one,  who 
was  a  candidate  for  county  treasurer,  and  another,  whereby  it  was 
agreed  that  such  other  person  should  be  appointed  deputy  treasurer 
in  case  of  the  former's  election  to  such  office,  and  a  renewal  of  such 
agreement  or  promise  after  the  former  was  elected,  is  void  as  against 
public  policy. 

From  the  Flovd  Circuit  Court 

%/ 

E.  C.  Hughes,  for  appellant. 
M.  Z.  Stannard,  for  appellee. 

Lotz,  J. — The  appellant,  in  his  complaint  against 
the  appellee,  alleged  that  on  the  24th  day  of  May, 

1894,  the  appellee  was  a  candidate  for  the  office  of 
treasurer  of  Clark  county,  and  that  on  that  day  he  en- 
tered into  an  agreement  with  the  appellant,  that  if 
elected  he  would  appoint  appellant  deputy  treasurer 
of  said  county,  beginning  on  the  1st  day  of  January, 

1895,  and  pay  him  for  the  services  to  be  rendered  the 
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sum  of  f75.00  per  month;  and  that  appellant  agreed  to 
perform  the  duties  of  such  deputy. 

It  is  further  averred  that  the  appellee  was  duly 
elected  to  such  office,  and  qualified  as  such  treasurer, 
and  that  on  the  1st  day  of  January,  1895,  he  renewed 
such  contract  with  appellant;  that  the  appellant  pre- 
sented his  bond  as  such  deputy,  and  tendered  his 
services  as  such,  and  demanded  that  he  be  made  such 
deputy ;  that  the  appellee  refused  to  comply  with  such 
contract,  and  that  in  consequence  thereof  the  appel- 
lant lost  other  employment  which  he  might  have  ob- 
tained but  for  his  reliance  on  such  contract. 

A  demurrer  for  want  of  facts  was  sustained  to  the 
complaint,  and  this  ruling  presents  the  error  assigned. 

A  deputy  treasurer  is  a  public  officer,  and  may  per- 
form all  the  duties  of  his  superior.  Sections  7584, 
7585,  Burns'  R.  S.  1894  (sections  5568,  5569,  R.  S.  1881). 
He  holds  his  office  at  the  pleasure  of  his  principal. 
Section  7992,  Burns'  R.  S.  1894  (section  5914,  R.  S. 
1881). 

A  deputy  officer  is  entitled  to  compensation  for  his 
services.  If  the  statute  fix  such  compensation  as  a 
part  of  the  emoluments  of  the  office,  he  may  recover 
therefor.  If  the  statute  do  not  fix  his  compensation, 
he  may  contract  with  his  superior  for  a  stipulated 
amount  for  his  services,  or  for  part  of  the  fees  and 
emoluments  of  the  office,  and  when  the  services  have 
been  rendered  he  may  recover  the  contract  price. 
Check  v.  Tilley,  31  Ind.  121. 

But  the  case  at  bar  is  not  an  action  to  recover  for 
services  rendered  by  the  deputy.  The  contract  de- 
clared on  is  purely  executory.  If  it  is  void  as  against 
public  policy,  no  recovery  can  be  had  upon  it.  If  it  were 
an  ordinary  contract  between  the  appellant  and  ap- 
pellee for  the  hire  of  services  it  would  be  valid.  But 
it  is  not  an  ordinary  contract.    It  relates  to  the  per- 


692       APPELLATE  COUET  OP  INDIANA, 

Conner  v.  Canter. 

"'  ■    —    ■  !■■■■  »■■■■■  i  ^^^^^^^^^—  i  ■     ■^  M      — ^ ^— w^^—i i^^— ^—  i      ■      -  ■      — ^i^^^^^m^^^ 

formance  of  the  duties  and  functions  of  a  public  of- 
fice. Duties  in  which  the  public  are  concerned.  It  is 
important  to  the  public  that  the  office  be  filled  by  a 
competent  and  efficient  person,  and  that  the  duties  be 
discharged  honestly.  The  persons  having  business  to 
transact  through  a  public  office  are  entitled  to  con- 
siderate and  courteous  treatment,  and  are  therefore 
directly  interested  in  the  personnel  of  all  public  offices. 
It  is  the  duty  of  the  person  having  the  power  of  ap- 
pointment to  exercise  it  in  such  a  manner  that  the 
public  interests  will  be  best  subserved.  He  must  be 
left  free  to  make  the  best  appointments  in  his  power 
at  the  time  when  he  makes  the  appointment;  for  such 
appointments  are,  in  a  measure,  made  for  the  public 
good.  He  cannot  abridge  this  right  by  contracts 
previously  made.  If  he  should  promise  the  office  to  one 
person,  and  should  subsequently  discover  that  the 
public  will  be  better  subserved  by  the  appointment  of 
another,  he  must  be  free  to  make  the  better  appoint- 
ment Hager  v.  Cailin,  18  Hun.  448;  Mecham  Pub. 
Officers,  sections  350,  351. 

•  A  contract  which  tends,  or  may  tend,  to  the  injury 
of  the  public  service  is  void  as  against  public  policy. 
Elkhart  County  Lodge  v.  Gravy,  98  Ind.  238;  Pollock 
Prin.  of  Cont.,  279,  286. 

The  contract  declared  on  is  void  as  being  against 
public  policy,  and  there  was  no  error  in  sustaining  the 
demurrer. 

Judgment  affirmed. 

Filed  September  22, 1896. 
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No.  2,167. 

Van  Valkenburgh  et  al.  v.  Dean. 

Practice. — Special  Finding. — Motion  to  Strike  Out. — New  Trial. — 
A  motion  to  strike  out  parts  of  a  special  rinding  is  not  authorized 
under  our  practice.  The  remedy,  when  the  court  finds  facts  con- 
trary to  the  evidence,  is  by  motion  for  new  trial. 

Evidence. — Presumption. — Burden  of  Proof. — Contract  in  Restraint 
of  Trade. — Damages. — In  an  action  for  damages,  for  breach  of  a 
contract  in  restraint  of  trade,  it  will  be  presumed,  in  the  absence  of 
a  finding  to  the  contrary,  that  plaintiff  continued  in  the  business  to 
which  the  contract  related,  and  the  burden  is  on  the  defendant  to 
show  that  plaintiff  voluntarily  abandoned  the  operation  thereof. 

Special  Finding.  —Measure  of  Damages. — Contract. — Restraint  of 
Trade. — Where  the  court  finds  that  plaintiff's  tools,  in  an  action  for 
damages  for  breach  of  a  contract  in  restraint  of  trade,  were  worth 
$150  prior  to  the  breach,  and  that  immediately  after  such  breach 
they  were  worth  only  $100,  and  found  that  the  plaintiff  was  dam- 
aged in  the  sum  of  $50,  it  cannot  be  conclusively  presumed  that 
the  court  took  the  difference  in  the  value  of  the  tools  as  the  meas- 
ure of  damages. 

Same. — Outside  of  Issues. — When  Regarded  as  Surplusage. — Find- 
ings without  the  issues  will  be  regarded  as  surplusage,  where 
enough  are  left  upon  which  the  judgment  may  stand. 

Same. — Signing  by  Judge. — Where  the  conclusions  of  law  immedi- 
ately follow  the  special  findings  of  fact,  the  signature  of  the  judge 
after  the  conclusions  of  law  is  a  sufficient  signing  of  the  finding  of 
facts. 

From  the  Madison  Circuit  Court 
Greenlee  &  Call,  for  appellants. 

Perkins  &  Behymer,  and  W.  A  Kittinger,  for 
appellee. 

Eeinharp,  J. — Appellee  alleges,  in  his  complaint, 
that,  in  October,  1894,  he  and  the  appellants  were  en- 
gaged in  the  business  of  raising  and  moving  buildings 
in  the  city  of  Elwood,  Indiana,  under  separate  firms, 
and  were  competitors  in  said  business,  at  said  place; 
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that,  at  said  time,  appellants  sold  their  tools  and  ap- 
pliances for  carrying  on  said  business,  together  with 
the  good  will  of  their  said  business,  to  the  appellee, 
for  $30.00,  and  it  was  agreed  between  them  that  ap- 
pellants were  not  to  compete  in  said  business  with 
appellee,  or  any  person  or  persons  to  whom  appellee 
might  sell  his  interest  in  said  business,  and  that  appel- 
lants, in  consideration  of  said  purchase-price  expressly 
agreed  that  appellants  were  not  to  carry  on  said  busi- 
ness in  said  city,  in  competition  with  appellee,  or  his 
assigns,  so  long  as  appellee  was  engaged  in  said  busi- 
ness; that  appellee  fully  paid  said  purchase-price,  and 
performed  his  part  of  said  agreement  in  every  par- 
ticular; that  appellee  has  been,  ever  since  that  time, 
and  now  is,  engaged  in  earning  on  said  business  in 
said  city  of  Elwood,  but  appellants,  in  violation  of 
their  said  agreement,  have  bought  and  manufactured 
a  new  set  of  tools  and  appliances  for  that  purpose,  and 
are  engaged  in  moving  and  raising  buildings  in  said 
city,  in  competition  with  appellee;  that  appellants, 
in  violation  of  their  agreement,  have  bid  on  work  in 
that  line  and  in  competition  with  appellee  at  much 
lower  prices  than  the  work  could  be  done  for  at  any 
profit,  thereby  securing  the  work  bid  on,  and  causing 
appellee  to  lose  said  business;  that  since  that  time 
appellee  has  had  opportunity  to  sell,  and  had,  in  fact, 
sold  his  tools  and  the  good  will  of  said  business  to  a 
bona  fide  purchaser  for  $200.00,  to  be  paid  in  cash,  but 
upon  investigation  the  customer  discovered  that  ap- 
pellants were  engaged  in  the  same  business,  and  when 
he  learned  that  fact  he  refused  to  complete  the  con- 
tract of  purchase,  thereby  causing  appellee  to  lose 
such  sale,  to  his  damage  $200.00;  that  by  reason  of  loss 
of  work,  taken  away  by  such  competition,  in  violation 
of  said  contract,  appellee  has  been  damaged  $200.00; 
that  the  acts  of  appellants,  in  violation  of  said  agree- 
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ment,  are,  and  continue  to  be,  an  injury  to  and  inter- 
fere with  appellee's  said  business  and  prevents  its 
establishment,  and  tends  to  greatly  reduce  his  profits. 
Wherefore,  etc. 

Issues  having  been  joined,  the  cause  was  submitted 
to  the  court  for  trial,  and,  at  appellants'  request,  there 
was  a  special  finding  and  conclusions  of  law  thereon. 

The  first  assignment  of  errors  is  that  the  court 
erred  in  overruling  the  appellants'  motion  to  strike 
out  paragraphs  four  and  six  of  the  special  findings. 
Under  our  practice,  a  motion  to  strike  out  parts  of  a 
special  finding  is  not  authorized.  The  remedy,  when 
the  court  fails  to  find  all  the  facts,  or  finds  facts  con- 
trary to  the  evidence,  is  by  motion  for  a  new  trial. 
Sharp  v.  Malta,  124  Ind.  407. 

The  next  specification  of  error  challenges  the  cor- 
rectness of  the  court's  conclusion  of  law  upom  the 
special  findings. 

We  do  not  think  the  special  findings  open  to  the  ob- 
jection that  they  fail  to  show  that  appellants  con- 
tinued to  conduct  their  business  for  any  length  of 
time  after  they  sold  out  to  appellee,  or  that  it  appears 
that  appellee  voluntarily  ceased  to  conduct  his  busi- 
ness at  any  time  after  his  purchase.  In  the  absence 
of  any  finding  to  the  contrary,  it  will  be  presumed  that 
appellee  continued  in  the  business,  and  the  burden 
would  be  on  the  appellants  to  show  that  appellee  vol- 
untarily abandoned  the  operation  thereof.  The  fifth 
finding  discloses  that  within  a  few  days  after  the  ap- 
pellants had  sold  to  appellee  their  tools,  etc.,  the  ap- 
pellants, in  violation  of  their  contract,  bought  a  new 
outfit  of  house-moving  tools,  and  went  into  competi- 
tion with  appellee  in  the  city  of  Elwood,  and  began 
bidding  against  appellee  for  work  in  said  business, 
and  taking,  filling,  and  performing  contracts  for  house 
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moving,  and  moved  houses  for  pay  in  said  city,  in 
competition  with  appellee,  and  that  appellants  have 
so  continued  to  take  contracts  for  and  are  moving 
houses  in  said  city  ever  since,  and  up  to  this  date. 
This,  we  think,  is  sufficient  to  show  a  violation  of  ap- 
pellants' contract. 

Nor  can  we  say  that  the  court  applied  a  wrong  rule 
in  measuring  the  damages.  It  is  true,  the  court  finds 
that  the  appellee's  tools,  prior  to  the  breach,  were 
worth  $150.00,  while  immediately  after  said  violation 
of  the  contract  they  were  only  worth  $100.00.  The 
appellants'  counsel  contend  that  as  the  court  found 
the  damages  to  be  $50.00,  it  must  have  taken  the  dif- 
ference between  the  value  of  the  tools  before  and 
after  the  breach  to  be  the  measure  of  damages.  As- 
suming, without  deciding,  that  this  would  not  be  the 
proper  measure  of  the  appellee's  damages,  we  do  not 
think  it  conclusively  follows,  from  the  above  men- 
tioned finding  that  the  court  adopted  the  method  re- 
ferred to  as  the  criterion  by  which  it  measured  ap- 
pellee's loss. 

There  is  a  finding  that  the  appellee  has  sustained  a 
damage  by  the  violation  of  the  contract,  in  the  sum  of 
$50.00.  When  the  entire  findings  are  considered  as  a 
whole,  we  think  it  fairly  appears  from  them,  inde- 
pendently of  the  finding  with  reference  to  the  deterio- 
ration of  the  value  of  the  tools,  that  the  appellee's  loss 
from  the  breach  of  contract  was  $50.00.  Hence  we  are 
of  the  opinion  that  the  judgment  can  be  sustained,  if 
we  disregard  the  finding  touching  upon  the  value  of 
such  tools. 

Another  specification  of  error  arises  from  the  over- 
ruling of  appellants'  motion  for  a  venire  dc  novo.  The 
grounds  for  this  motion  are:  First,  that  the  findings 
are  without  the  issues;  and,  second,  that  the  special 
findings  were  not  signed  by  the  judge. 
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If  there  are  some  findings  not  within  the  issues,  and 
by  disregarding  these  there  is  still  enough  left  upon 
which  the  judgment  may  be  upheld,  the  court  will 
disregard  the  portion  outside  of  the  issues  as  sur- 
plusage. This,  we  think,  is  true  of  the  findings  be- 
fore us. 

As  to  the  failure  of  the  judge  to  sign  the  findings, 
it  is  proper  to  say  that  the  signature  appears  after 
the  conclusions  of  law,  although  not  at  the  end  of  the 
findings  proper.  As  was  said  by  the  Supreme  Court 
in  a  recent  case:  "No  good  reason  is  perceived  why 
the  signature  of  the  judge  may  not  follow  the  con- 
clusions of  law  and  constitute  a  sufficient  signing  by 
him  of  the  special  finding."  Ferris  v.  Udell,  139  Ind. 
579  (593). 

Judgment  affirmed. 

Filed  September  22,  1896. 


No.  2.261. 

Lake  Erie  and  Western  Railroad  Co.  v. 
City  op  Noblesville. 

Pleading. — Complaint. — City  Ordinance. — Penalty. —  In  an  action 
for  the  penalty  for  the  violation  of  a  city  ordinance,  the  complaint 
makes  sufficient  reference  to  the  ordinance,  when  it  covers  both 
the  offense  and  the  penalty,  and  refers  to  the  ordinance  by  number 
and  date. 

Evidence. — City  Ordinance. — Proof  of  Publication. — When  Unnec- 
essary.— In  an  action  for  the  penalty  for  the  violation  of  a  city  ordi- 
nance, proof  of  the  publication  of  the  ordinance  need  not  be  made, 
unless  it  be  denied  by  affidavit. 

• 

From  the  Clinton  Circuit  Court. 
J.  B.  Cockrum,  and  Shirts  &  Kilbourne,  for  appel- 
lant. 

J.  F.  Neal,  for  appellee. 
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Gavin,  J. — Appellee  sued  to  recover  the  penalty 
for  violation  of  a  city  ordinance  forbidding  the  run- 
ning of  trains  within  the  corporate  limits  at  a  rate  of 
speed  exceeding  six  miles  per  hour. 

The  right  of  cities  to  regulate,  by  ordinance,  the 
speed  of  trains  through  such  cities  is  expressly  con- 
ferred by  statute,  and  has  been  confirmed  by  the  Su- 
preme Court  Section  3541,  subd.  42,  R.  S.  1894  (sec- 
tion 3106,  subd.  42.,  R.  S.  1881);  Whitson  v.  City  of 
Franklin,  34  Ind.  392. 

In  this  case,  appellant  is  charged  with  having  run 
its  trains  too  fast  upon  its  track,  laid  in  the  street 
along  one  side  of  the  public  square.  There  is  not  even 
the  force  of  plausibility  in  the  suggestion  that  the  or- 
dinance is  unreasonable  and  void  because  other  or- 
dinances required  flagmen  to  be  stationed  at  the 
corners  of  the  square.  These  would  not  operate  to 
fully  protect  those  using  the  street  between  those 
points,  even  if  the  placing  of  flagmen  would  otherwise 
affect  this  ordinance.  That  the  validity  of  the  ordi- 
nance cannot  be  regarded  as  seriously  in  question  is 
made  manifest  by  the  fact  that  the  Supreme  Court 
ordered  the  cause  transferred  to  this  court,  which 
would  not  have  jurisdiction  if  the  validity  of  the  ordi- 
nance was  really  involved.  City  of  Hammond  v.  New 
York,  etc.,  It.  W.  Co.,  126  Ind.  597;  Benson,  Admr.,  v. 
Christian,  129  Ind.  535. 

Section  one  of  the  ordinance  violated,  defined  the 
offense  and  fixed  the  penalty.  Section  2  provided  for 
its  publication  in  a  daily  paper,  and  that  the  ordi- 
nance should  be  in  effect  on  and  after  publication. 
Section  3501,  R  S.  1894  (section  3066,  R.  S.  1881), 
directs  that  in  suits  for  penalties,  such  as  this,  the 
complaint  need  not  set  forth  a  copy  of  the  ordinance 
or  section  violated,  but  it  shall  be  sufficient  to  recite 
in  the  complaint  the  number  of  the  section  charged 
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to  have  been  violated  and  the  date  of  its  adoption. 
The  complaint  in  this  action  referred  to  section  1  of 
the  ordinance,  but  made  no  mention  of  section  2.  It 
is  contended  that  it  was  necessary  to  include  section 
2  also,  upon  the  authority  of  Whit  son  v.  City  of  Frank- 
lin,8upra93ui(lClcven<jer  v.Toicn  of  Rusliville,  90  Ind.  258. 
These  cases  decide  only  that  where  a  suit  is  predicated 
upon  an  ordinance,  so  much  of  it  as  relates  to  the 
action  must  be  set  out  or  referred  to  by  number  and 
date,  and  that  where  the  offense  is  defined  in  one  sec- 
tion and  the  penalty  named  in  another,  both  must  be 
included. 

All  parts  of  the  ordinance  relating  to  the  offense 
and  its  penalty  are  here  included,  and  there  has  been 
full  compliance  with  the  rule  laid  down  by  these  cases. 

Objection  is  made  to  the  mode  adopted  to  prove  the 
publication  of  the  ordinance.  Whether  or  not  the 
proper  course  was  pursued  is  immaterial,  for  the  rea- 
son that,  under  the  statute,  when  a  city  sues  for  the 
penalty  for  violation  of  an  ordinance,  it  is  not  neces- 
sary that  proof  of  publication  be  made,  unless  it  be 
denied  by  affidavit.  Section  3499, 1  R.  S.  1894  (section 
3064,  R.  S.  1881);  Green  v.  City  of  Indianapolis,  25 
Ind.  490. 

Judgment  affirmed. 

Filed  September  22,  1890. 
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ABATEMENT  OF  ACTION— Where  same  question  is  presented  both 
by  demurrer  to  plea  and  by  special  finding,  see  Practice,  8; 
Jenkins  v.  Fisher,  68. 
When  same  question  was  presented  by  answer  in  bar,  see  Practice,  6 ; 
Shickv.  Citizens'  Enterprise  Co.,  329. 

ACCEPTANCE— See  Deed,  1 ;  Johnson  et  al.  v.  Bedwell,  236. 

ACCIDENT  INSURANCE— As  to  sufficiency  of  complaint,  see 
Pleading,  2;  Newman  v.  Railway  Officials  and  Employees',  etc., 
Assn.,  29. 

ACTION — When  must  be  commenced  on  mechanic's  lien,  see  Me- 
chanic's Lien,  5 ;  Carriger  et  al.  v.  Mackey,  392. 

ADOPTED  CHILD— Action  for  personal  injuries  to,  see  Pleading, 
13;  Citizens'  Street  R.  W.  Co.  v.  WUloeby,  312. 

ADVERSE  POSSESSION— 

1.  Mill- Privilege. —  Complaint. —  In  an  action  for  obstructing  water, 
which  flowed  to  plaintiff's  mill,  a  complaint  which  alleges  that  the 
right  to  overflow  certain  land  with  the  water  which  defendant  ob- 
structed, and  to  use  the  water,  was  acquired  by  a  continuous  ad- 
verse use  by  the  plaintiff  and  his  grantors  for  a  period  of  more 
than  20  years,  is  sufficient  on  demurrer  to  show  a  cause  of  action. 

Terre  Haute,  etc.,  R.  R.  Co.  v.  Zehner,  273. 

2.  Prescriptive  Easement. — The  right  to  use  the  water  from  the 
lands  of  another,  or  to  overflow  the  land  of  another,  may  doubtless 
be  acquired  by  prescription,  but  such  right  doss  not  ripen  into  a 
fee-simple  title,  out  at  best  only  into  an  easement  lb. 

3.  Easement. — A  prescriptive  easement  to  overflow  lands  and  use 
the  water  therefrom,  is  not  shown  by  proof  that  the  land  was 
used  for  that  purpose,  where  it  is  not  shown  that  the  rights  of  the 
owner  were  tnereby  infringed.  16. 

4.  Easement. — The  construction  of  a  culvert  through  the  embank- 
ment of  a  public  highway  and  the  use  of  the  water  through 
the  same,  will  not  give  an  easement  by  prescription,  where  it  does 
not  interfere  with  the  rights  of  the  public  but  rather  aids  in  main- 
taining the  highway  by  preventing  its  overflow.  lb. 

ADVERTISEMENT— In  Newspaper,  see  Contract,  1 ;  Stuckey  et  al. 
v.  Hardy  et  al.,  19. 

AFFIDAVIT— When  a  part  of  Record,  see  Appellate  Procedure,  7 ; 
Aetna  Ins.  Co.  v.  Le  Roy,  49. 

AFFIDAVIT  AND  INFORMATION— See  Criminal  Law. 
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AGENCY — As  to  checks  signed  in  blank,  see  Banks  and  Banking,  3; 
Snodgrass  et  al.  v.  Sweetser  et  al.,  682. 

See  Contract,  5,  11 ;  Levi  et  al.  v.  Allen,  38;  Lingeman  v.  Shirk, 
Exr.,  432. 

Manager  of  football  team  as  agent,  see  Evidence,  10 ;  Fruchey 
v.  Eagleson,  by  Next  Friend,  88. 

In  contract  for  necessaries,  see  Infant;  lb. 

General  and  special  agent  distinguished,  see  Insurance,  14,  15; 
German  Fire  Ins.  Co.  v.  Columbia  Encaustic  Tile  Co,,  628. 

Clerk  of  agent  may  bind  principal,  see  Insurance,  16, 17 ;  lb. 

Note  signed  "T.t  trustee  for  bank,"  does  not  make  trustee  person- 
ally liable,  see  Promissory  Note,  3;  Neptune,  Admr.,  v.  Paxton, 
Rec,  284. 

AGISTER'S  LIEN — May  be  superior  to  chattel  mortgage  on  same 
property,  see  Replevin,  2 ;  Woodard  v.  Myers,  42. 

AMENDED  COMPLAINT— See  Appellate  Procedure,  85;  Clug- 
gish  v.  Koons,  699. 

ANIMALS — Lien  for  feeding,  see  Agister's  Lien;    Woodard  v. 
Myers,  42. 
Contributory  negligence  of  owner,  see  Railroad,  3;   Pittsburgh, 
etc.,  R.  W.  Co.  v.  Shaio  et  al.,  173. 

ANSWER— See  Appellate  Procedure,  28;  Gifford  v.  Hess  et  al., 

460. 
See  Harmless  Error,  2,  8;  Levi  et  al.  v.  Allen,  38. 
Setting  up  fraud,  see  Insurance,  1;  Supreme  Lodge,  etc.,  v.  Met- 

calf,  186. 
Failure  to  set  out  copy  of  written  instrument,  see  Insurance,  0; 

Supreme  Lodge,  etc.,  v.  Edwards*  624. 
See  Pleading,  14, 15 ;  Shick  v.  Citizens' Enterprise  Co.,  829;  Supreme 

Council,  etc.,  v.  Boyle,  842. 
ANTE-NUFTIAL    CONTRACT  — See   Decedent's    Estates,    8; 

Blake,  Admr.,  v.  Blake,  492. 
See  Former  Adjudication,  8;  Franke  et  al.  v.  Franke,  629. 
APPEAL  BOND— See  Collateral  Attack. 
Complaint  on,  see  Pleading,  16;  Supreme  Council,  etc.,  v.  Boyle, 

342. 

1.  Statute  Construed. — A  judgment  defendant  is  not  liable  on  an 
appeal  bond  where  such  bond  was  not  signed  by  such  defend- 
ant, but  was  signed  by  sureties.  Where  a  bond  is  complete  in 
all  its  parts,  valid  and  sufficient  upon  its  face  to  accomplish  the 
purpose  'for  which  it  was  intended,  there  is  nothing  in  it  upon 
which  the  curative  statute,  section  1235,  R.  S.  1894  (section  1221,  R. 
S.  1881),  can  operate.  Supreme  Council,  etc.,  v.  Boyle,  342. 

2.  An  appeal  bond  showing  that  it  was  executed  for  a  term- 
time  appeal  is  not  enforcible  when  such  appeal  is  abandoned  by 
failure  to  file  the  transcript  within  the  time  required  by  law.     lb. 

3.  The  defendant  against  whom  is  rendered  a  judgment  appealed 
from,  is  not  liable  on  an  appeal  bond  which  he  did  not  execute, 
although  liable  upon  the  judgment  appealed  from.  lb. 


702  INDEX. 

APPEARANCE— By  counsel,  see  Superior  Court. 

APPELLATE  COURT— 

Jurisdiction  Of. — Evidence. — Errors  of  Law.— It  there  is  any  evi- 
dence fairlv  tending  to  support  the  material  facts  essential  to  a  re- 
covery, or  if  there  be  a  conflict  of  evidence  on  such  questions,  this 
court  has  no  power  to  weigh  the  evidence,  the  jurisdiction  of  the 
court  on  appeal  being  confined  exclusively  to  a  review  of  errors  of 
law.  Hoppes  v.  Chapin,  258. 

APPELLATE   PROCEDURE— See  Harmless  Error.  1;    Island 
Coal  Co.  v.  Neal,  15. 

1.  Presumption. — Verdict. — After  the  trial  court  has  approved  the 
verdict  of  the  jury,  all  presumptions  are  in  its  favor  in  the  appel- 
late court,  and  the  verdict  will  not  be  disturbed  unless  it  appears 
that  substantial  justice  has  not  been  done. 

Campbell  v.  Conner,  Admr. ,  28. 

2.  Brief. — Under  rule  19  of  appellate  procedure,  an  appeal  will  be  dis- 
missed if  a  brief  is  not  filed  by  appellant  within  sixty  days  from 
submission.  Johnson  et  al.  v.  Crowder,  Admr.,  28. 

3.  A  supersedeas  brief  properly  referring  to  the  record  and  stat- 
ing concisely  some  of  the  propositions  relied  upon  for  reversal,  with 
an  argument  supporting  the  same,  will  be  sufficient  to  prevent  a 
dismissal  under  this  rule.  lb. 

4.  Presumption. — Record.— Error. — As  the  appellate  court  pre- 
sumes the  correctness  and  regularity  of  the  judgment  and  proceed- 
ings of  the  court  below,  the  party  appealing  therefrom  is  required 
to  present  a  record  which  shows  affirmatively  that  such  proceed- 
ings and  judgment  are  wrong,  before  the  judgment  will  be  dis- 
turbed. Newman  v.  Railway  Officials  and  Employees',  etc,  Assn.,  29. 

5.  Conflicting  Evidence.^ It  the  evidence  is  conflicting,  the  deter- 
mination of  the  trial  court  will  not  be  distuibed  on  appeal. 

Levi  et  al.  v.  Allen,  88. 

6.  Exceptions. — One  objecting  to  the  introduction  of  testimony  must 
point  out  specifically  the  grounds  of  his  objection  thereto,  in  order 
to  avail  himself  on  appeal  of  an  exception  taken  to  the  ruling. 

Aetna  Ins.  Co.  v.  LeRoy,  49. 

7.  When  Affidavits  Not  Part  of  Record. — When  affidavits  are 
not  brought  into  the  record  by  bill  of  exceptions,  nor  by  order  of 
court,  but  merely  copied  into  the  transcript,  dv  the  clerk,  following 
the  motion  for  a  new  trial,  they  are  no  part  of  the  record,  and  can- 
not be  examined  on  appeal.  lb. 

8.  Bill  of  Exceptions. — Presentation  to  Judge. — When  a  bill  of  ex- 
ceptions was  presented  to  the  court,  within  the  time  allowed  for 
presenting  same,  and  a  memorandum  was  made  thereon  at  the 
time  of  presentation,  stating  that  the  bill  was  filed  within  the 
time  allowed  by  the  court,  and  signed  and  certified  by  the  judge 
thereof,  and  held  by  him  for  examination  until  after  the  expiration 
of  the  time  allowed  for  filing  same,  it  must  be  presumed, 'regardless 
of  the  memorandum  of  the  judge  made  thereafter  and  outside  of 
the  general  certificate,  that  the  bill  of  exceptions  was  presented 
in  time.  Brower  v.  Ream,  51. 

9.  Special  Verdict. — Demurrer. — If  the  same  questions  are  presented, 
both  by  demurrer  to  the  pleadings  and  the  special  verdict,  ruling 
upon  demurrer  is  immaterial.  Jenkins  v.  Fisher,  58. 

10.  Complaint. — Law  of  Case.—  The  sufficiency  of  a  complaint  can- 
not be  attacked  on  appeal,  after  it  has  been  held  on  a  former  ap- 
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peal  by  the  court  of  last  resort  to  be  invulnerable  to  attack  even 
on  demurrer.  Linton  Coal,  etc.,  Co.  v.  Persons,  69. 

11.  Dismissal  Of. — Necessary  Parties. — Where  one  co-party  appeals, 
he  must  make  the  other  co-party  appellant,  or  the  appeal  will  be  dis- 
missed. Perry  v.  Botkin  et  al.,  83. 

12.  Joint  Assignment  of  Errors. — Under  a  joint  assignment  of  errors 
that  the  court  erred  in  refusing  to  give  two  instructions  offered 
by  appellant,  the  assignment  must  fail  unless  both  instructions 
should  have  been  given.  Piano  Mfg.  Co.  v.  Kesler,  110. 

13.  Failure  to  Argue  an  Assigned  Error.— Waiver. — The  failure 
to  argue  the  sufficiency  of  an  instruction  refused  and  included  in 
the  assignment  of  errors,  amounts  to  waiver  of  the  error,  if  any,  as 
to  such  instruction.  lb. 

14.  Overruling  Motion  for  Neu?  Trial. — Evidence  Not  in  Record. — 
An  assignment  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial,  will  not  be  considered,  when  the  evidence  is  not  in  the 
record.  Johnson  et  al.  v.  Bedwell,  236. 

15.  Assignment  of  Error. — An  assignment  of  error  must  rest  upon 
a  ruling  of  the  court,  made  against  the  party  assigning  it;  several 
appellants  cannot  base  error  upon  a  ruling  which  affects  but  one 
of  them.  KiUian  et  al.  v.  State,  ex  rel.  Spayd,  TV.,  £61. 

16.  Substituted  Pleading. — Practice. — The  appellate  court  has  no 
power  to  grant  leave  to  file  a  substituted  pleading  for  one  that  was 
lost  in  the  court  below.  Such  relief  must  be  sought  in  the  trial 
court.  State,  ex  rel.  Hall,  Tr.t  v.  McOiU  et  al.t  289. 

17.  Bill  of  Exceptions. — Order-book  Entries. — A  bill  of  exceptions 
filed  during  the  same  term  of  court  in  which  the  rulings  com- 
plained of  were  made,  will  be  presumed  to  have  been  within  the 
time  allowed  therefor,  when  the  order-book  entry  is  silent  on  that 
point.  Boyd  v.  Smith  et  al. ,  824. 

18.  Assignment  of  Errors. — Sufficiency  Of. — An  assignment  of  error 
which  is  not  discussed  by  counsel  will  be  considered  as  waived. 

Shick  v.  Citizens'  Enterprise  Co.,  329. 

19.  Assignment  of  Errors. — A  joint  assignment  of  errors  must  be 
good  as  to  all  of  the  parties  joining  therein,  or  it  cannot  be  main- 
tained. Supreme  Council,  etc.,  v.  Boyler  342. 

20.  Waiver. — An  assignment  that  the  court  erred  in  overruling  the 
demurrer  to  complaint  is  waived  where  no  objection  to  the  suffi- 
ciency of  the  facts  alleged  in  the  complaint  is  pointed  out  on  ap- 
peal. Calloway,  Rec,  v.  Mellett,  366. 

21.  Pleading.— Theory. — If  a  pleading  is  susceptible  of  being  con- 
strued as  proceeding  upon  two  or  more  theories,  or  the  predominat- 
ing theory  is  dubious  or  uncertain,  the  theory  adopted  by  the 
parties  and  the  trial  court,  and  upon  which  the  cause  proceeded 
and  was  tried,  will  be  adhered  to  on  appeal. 

Anderson  Foundry,  etc.,  Works  v.  Myers,  385. 

22.  Evidence. — Review  of  on  Appeal. —  4  finding  by  the  court  on 
conflicting  evidence  will  not  be  disturbed  on  appeal. 

Bush  et  al.  v.  Barkman,  407. 

23.  Statute  Construed. — An  appeal  is  properly  presented,  in  an  ac- 
tion on  a  gravel  road  contractor's  bond,  under  section  645,  R.  S. 
1894,  authorizing  appeals  to  be  taken  within  one  year,  and  is  not 
governed  by  the  special  statute,  sections  2609,  2610,  R.  S.  1894,  re- 
lating to  appeals  in  matters  growing  out  of  decedent's  estates. 

Swindle  et  al.  v.  State,  ex  rel.,  415. 
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24.  Weight  of  Evidence. — This  court  does  not  weigh  the  evidence  and 
determine  upon  which  side  it  preponderates,  but  upholds  the  rul- 
ing of  the  trial  court,  if  there  is  any  reasonable  evidence  to  sus- 
tain the  verdict.  Dale  et  al.  v.  Jones,  420. 

25.  Assignment  of  Error. — An  assignment  of  error  is  waived  by  the 
failure  of  counsel  for  appellant  to  discuss  the  same  in  this  court. 

Houston  v.  State,  424. 

26.  Bill  of  Exceptions.  —  Statute  Construed.  —  Criminal  Law.  — 
Under  section  1916,  R.  S.  1894,  a  bill  of  exceptions  filed  later  than 
sixty  days  after  the  rendition,  is  not  in  the  record,  and  where  an 
order  of  court  allows  longer  than  sixty  days  in  which  to  file  bills 
of  exception,  such  order  is  void  as  to  the  time  in  excess  of  sixty  da  vs. 

ib. 

27.  Omission  of  Evidence  from  Record. — When  evidence  material  to 
the  determination  of  the  merits  of  the  question  in  issue  is  omitted 
from  the  bill  of  exceptions,  such  omission  will  preclude  the  con- 
sideration of  the  question  attempted  to  be  presented  in  this  court, 
unless  it  appear  affirmatively  that  the  omitted  evidence  is  not  nec- 
essary to  tne  determination  of  such  question. 

Meyers  v.  Home  Ins.  Co.  of  N.  Y.f  425. 

28.  Pleading. — Demurrer  to  Argumentative  Answer. — Harmless  Er- 
ror. — There  is  no  available  error  in  sustaining  a  demurrer  to  a  special 
and  argumentative  denial  set  up  in  an  answer,  where  there  is  an 
answer  of  general  denial  which  forms  the  same  issue,  requires  the 
same  proof  and  admits  the  same  defense  as  the  answer  stricken 
down.  Oifford  v.  Hess  et  al.,  450. 

29.  Record. — BUI  of  Exceptions. — Signature  and  Filing. — The  bill 
of  exceptions  must  be  prepared  by  the  party,  tendered  to  and 
signed  by  the  judge,  and  thereafter  filed  with  the  clerk  as  a  paper 
in  the  case.  Ib. 

80.  Evidence,  When  Part  of  the  Record. — The  longhand  manu- 
script of  the  evidence  does  not  become  a  part  of  the  record  until  it 
is  embraced  in  a  formal  bill  of  exceptions,  signed  by  the  judge,  and 
filed  as  such  with  the  clerk.  Ib. 

81.  Weight  of  Evidence. — This  court  will  not  interfere  with  the 
verdict  of  a  jury  as  being  against  the  weight  of  the  evidence,  where 
there  is  a  reasonable  amount  of  evidence  to  support  it,  although 
there  seems  to  be  a  preponderance  thereof  against  it.  Ib. 

82.  Harmless  Error. — Demurrer. — Where  the  record  discloses  that 
plaintiff  filed  a  demurrer  to  an  amended  paragraph  of  answer,  it 
is  sufficient,  although,  the  word  "amended"  was  omitted  from 
the  demurrer.  Long  v.  Johnson,  499. 

88.  Records  of  Appellate  Court. — Court  Takes  Judicial  Knowledge 
Of. — The  Appellate  Court  takes  judicial  knowledge  of  its  own  rec- 
ords, and  may  inspect  the  same  in  the  consideration  of  a  case  be- 
fore it,  either  on  its  own  motion  or  at  the  suggestion  of  counsel. 

Cluggish  v.  Koons,  599. 

84.  Statute  Construed.  —  Res  Judicata.  —  Sections  845  and  658,  R. 
S.  1881  (sections  848  and  670  R.  S.  1894),  prohibiting  a  reversal  for 
overruling  a  demurrer  to  a  pleading,  where  it  appears  from  the  rec- 
ord that  the  merits  of  the  case  have  been  fully  determined,  does 
not,  where  a  case  has  been  reversed  for  error  in  overruling  a  de- 
murrer to  the  complaint,  render  such  reversal  res  judicata  on  a 
plea  of  estoppel  interposed  by  the  appellee  on  the  former  appeal 
after  the  demurrer  was  overruled,  the  evidence  introduced  to  sus- 
tain the  plea  not  having  been  in  the  record  on  the  former  appeal.  Ib. 
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85.  Presumption. — Amended  Complaint. — It  will  be  presumed  on 
appeal  that  the  filing  of  the  amended  complaint  shown  by  the  rec- 
ord was  with  the  consent  of  the  court.  lb. 

36.  Bill  of  Exceptions. — Presumption.  — Instructions.  — This  court  will 
presume,  on  appeal,  that  correct  instructions  were  given  by  the 
trial  court  upon  every  material  point  in  issue  at  the  trial,  and  the 
bill  of  exceptions  must  show  affirmatively  that  no  other  instruc- 
tions were  given  save  those  contained  in  the  bill 

Citizens'  Street  R.  W.  Co.  v.  Hobbs,  610. 

87.  Record.  —  Instructions.  —  A  statement  in  the  record  that  the 
instructions  asked  by  the  parties  respectively,  and  those  given  by 
the  court  "are  in  the  words  and  figures  following."  followed  by  re- 
quests for  instructions,  and  instructions  marked  as  given,  suffi- 
ciently shows  that  all  of  the  instructions  given  are  contained  in 
the  record.  lb. 

88.  Instructions.  —  How  Brought  Into  the  Record.  —  Instructions 
may  be  brought  into  the  record  by  a  bill  of  exceptions  or  by  order 
of  the  court  under  section  542,  R.  S.  1894,  making  same  a  part  of 
the  record.  If  the  latter  course  is  pursued  no  bill  of  exceptions  is 
necessary.  lb. 

89.  Instruction. — Exception  to. — A  statement  in  the  introductory 
portion  of  a  bill  of  exceptions,  that  the  instructions  were  requested 
in  advance  of  the  argument,  and  a  subsequent  statement  following 
the  series  of  instructions,  that  each  of  such  instructions  was  then 
and  there  refused  by  the  court,  and  defendant  excepted  to  such 
refusal,  sufficiently  shows  that  exceptions  were  taken  at  the  proper 
time  and  in  the  proper  manner.  lb. 

40.  Instructions. — Failure  to  Sign. — The  trial  court  may,  without 
committing  any  reversible  error,  refuse  to  give  instructions  re- 
quested, if  they  are  not  signed  by  the  party  asking  them  or  by  his 
attorney.  lb, 

41.  Instruction.  —  Failure  of  an  instruction  which  is  applicable 
to  the  evidence  and  correct  in  the  abstract,  to  include  other  matter 
which  might  properly  have  been,  but  which  is  not  embraced 
therein,  is  not  cause  for  reversal.  lb. 

42.  Immaterial  Evidence  Omitted  from  Bill  of  Exceptions. — That 
certain  evidence  is  not  included  m  the  bill  of  exceptions  will  not 
prevent  the  Appellate  Court  from  passing  upon  the  question  which 
it  is  plain  the  omitted  evidence  does  not  affect. 

Herod  et  al.  v.  State  ex  rel.,  648. 

43.  Rehearing.  —  Error  Waived.  —  The  objection  that  appellant 
waived  error  assigned  for  reversal,  cannot  be  made  for  the  first 
time  on  motion  for  rehearing.  lb. 

44.  Bill  of  Exceptions. — Evidence. — Presumption. — If  the  bill  of  ex- 
ceptions sets  forth  certain  evidence,  it  cannot  be  presumed,  for  the 
purpose  of  overthrowing  the  judgment,  that  there  was  no  other 
evidence  upon  the  subject ;  but  that  must  be  made  to  appear  by 
appropriate  statements  in  the  bill  of  exceptions. 

Island  Coal  Co.  v.  Neal.  15. 

ARGUMENT ATI  V  ENESS— See  Appellate  Procedure.  28;    Gif~ 

ford  v.  Hess  et  al.,  450. 

Not  ground  for  demurrer,  see  Pleading,  3  ;    Brower  v.  Ream,  51. 

ARGUMENT  TO  JURY— 

1.  Misconduct  of  Advocate. — Interrogatories  to  Jury. — It  is  not  such 
misconduct  as  amounts  to  reversible  error,  for  counsel  to  caution 
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the  jury  that  his  opponent  has  filed  interrogatories  for  them  to 
answer,  and  that  they  should  be  careful  to  have  their  answers  con- 
form to  the  verdict.  Fruchey  v  Eagleson,  88. 

2.  Misconduct  of  Advocate.  —  Interrogatories  to  Jury,  —  Practice. 
— A  statement  by  counsel  that  interrogatories  were  given  to  them 
by  his  opponent  to  **  catch  them,"  will  not  require  a  reversal  where 
it  does  not  appear  that  the  trial  court  was  requested  to  correct  the 
alleged  injury  done,  and  that  the  appellant  excepted  to  the  refusal 

ASSESSMENTS— See  Drainage,  2,  8;  Morrow  v.  Oeeting,  368. 

ASSIGNMENT  OF  ERROBS— Joint  assignment,  see  Appellate 

Procedure,  12;  Piano  Mfg.  Co.  v.  Kesler,  HO. 

See  Appellate  Procedure,  15,  20;  Killian  et  al.  v.  State,  ex  reL 
Spayd,  Tr.,  261;  Calloway,  Rec.,  v.  Mellett,  366. 

Waiver  for  failure  to  discuss,  see  Appellate  Procedure,  18,  25; 
Shick  v. Citizens'  Enterprise  Co.,  329;  Houston  v.  State,  424. 

Joint  assignment,  see  Appellate  Procedure,  19;  Supreme  Coun- 
cil, etc.,  v.  Boyle,  84s. 

As  to  sufficiency  of  evidence,  see  Evidence,  12;  Fourthman,  Exr., 
v.  Fourthman,  199. 

ATTACHMENT— 

1.  Restitution  Bond.  —  Waiver.  —  Damages. —  Defendants  in  an  at- 
tachment proceeding  cannot  maintain  an  action  for  damages  upon 
the  attachment  bond,  for  not  prosecuting  the  attachment  to  effect, 
when  the  complaint  shows  upon  its  face  that  they  caused  the  at: 
tachment  to  be  dissolved  by  filing  a  bond  for  the  restitution  of  their 
property ;  the  restitution  of  the  goods  being,  in  legal  effect,  a  waiver 
of  the  right  to  assert  that  the  attachment  proceedings  were  wrong- 
ful and  oppressive.  Bick  et  al.  v.  Lang,  et  al.,  603. 

2.  Restitution  Bond.— Effect  Of.  —The  attachment  defendants,  by 
executing  a  bond  for  the  restitution  of  the  attached  property, 
bound  themselves  to  pay  the  personal  judgment  that  might  there- 
after be  rendered  in  the  action ;  and  there  was  no  issue  thereafter, 
in  the  attachment  proceedings,  to  be  determined,  the  attachment 
having  been  discharged  upon  the  filing  of  such  bond.  lb. 

BANKS  AND  BANKING— 

1.  Presumption  of  Genuineness  of  Checks  and  Drafts. — Custom  of 
Customers. — A  banker  who  knows  the  custom  of  his  customers  in 
drawing  checks  and  drafts,  has  a  right  to  assume,  nothing  appear- 
ing to  the  contrary,  that  all  checks  and  drafts  drawn  in  that  manner 
are  genuine.  Snodgrass  et  al.  v.  Sweetser  et  al.,  682. 

2.  Checks  and  Drafts. — Signature. — The  banker  must,  at  his  peril, 
see  that  the  signature  is  genuine,  but  he  is  not  bound  to  ascertain 
and  know  that  such  customer  personally  filled  out  or  wrote  the 
check.  lb. 

8.  Signed  Check  Stolen,  Filled  Out  and  Cashed. — Negligence  of 
Agent. — Liability  of  Principal. — A  person  who  signs  blank  checks, 
and  puts  them  in  possession  of  his  agent  to  be  filled  out  by  the 
agent  and  used  as  needed  in  the  prosecution  of  the  principal's  busi- 
ness, will  be  required  to  reimburse  the  bank  for  such  a  choc-, 
which  was  stolen,  by  reason  of  the  agent's  negligence,  and  filled 
out  and  cashed  by  the  person  named  as  payee  therein.  lb. 
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4.  Signed  Check  Stolen,  Filled  Out  and  Cashed. — Estoppel. — The 
person  thus  signing  the  blank  checks  is  estopped,  as  between  herself 
and  the  bank  which  cashed  the  check,  by  reason  of  her  negligence, 
from  setting  up  that  it  was  stolen  and  the  name  of  the  payee  and 
amount  inserted  without  her  knowledge  or  consent.  lb. 

BEQUEST— See  Decedent's  Estate,  8;  Blake,  Admr.,  v.  Blake,  492. 

BELLS  AND  NOTES— See  Promissory  Note. 

BILL  OF  EXCEPTIONS— When  presented  in  time,  see  Appellate 

Procedure,  8;  Brower  v.  Beam,  51. 
Presumption  as  to  time  of  filing,  see  Appellate  Procedure,  17; 

Boyd  v.  Smith  et  al.,  324. 
Time  of  filing  in  criminal  case,  see  Appellate  Procedure,  26; 

Houston  v.  State,  424. 
How  made  part  of  record,  see  Appellate  Procedure,  29;  Oifford 

v.  Hesset  al.f  460. 
Presumption  as  to  correctness,  see  Appellate  Procedure,  86;  Cit- 
izens' Street  B.  W.  Co.  v.  Hobbs,  6ia. 
Omission  of  immaterial  evidence,  see  Appellate  Procedure,  42 ; 

Herod  et  al.  v.  State,  ex  rel.t  648. 
Presumption  as  to  evidence,  see  Appellate  Procedure,  44 ;  Island 

Coal  Co.  v.  Neal,  16. 

BOND— See  Contractor's  Bond. 
Contractor's  bond,  see  Pleading,  24;  Dunlap  v.  Eden  et  al.,  675. 
Of  contractor,  see  Gravel  Road,  1,  2;  Swindle  et  at.  v.  State,  ex 

rel.,  416;  Herod  et  al.  v.  State,  ex  rel.,  648. 
See  Restitution  Bond. 

1.  Of  Subcontractor. — Extent  of  Sureties'  Liability. — The  sureties 
on  a  bond  given  by  a  subcontractor,  conditioned  that  he  will 
complete  the  work  contracted  for,  and  that  he  will  save  the  con- 
tractor harmless  and  indemnify  him  against  loss  arising  out  of  or 
by  reason  of  any  lien  created  by  reason  of  the  work  to  be  per- 
formed, or  materials  furnished  by  such  subcontractor,  are  not 
bound  to  pay  for  work  and  material  furnished  to  the  subcontractor, 
the  bond  not  providing  that  the  subcontractor  shall  fully  keep  and 
perform  his  contract  with  the  contractor. 

Dunlap  v.  Eden  et  al.,  675. 

2.  Liability  of  Sureties. — Sureties  on  a  subcontractor's  bond  are  only 
bound  to  the  extent  that  they  guarantee  the  payment  of  debts.  lb. 

3.  Scope  Of. — A  new  condition  cannot  be  added  to  a  bond,  in  the 
absence  of  mistake,  where  it  appears  to  be  complete  and  perfect 
on  its  face.  lb. 

4.  Building  Schoolhouse. — Laborers  and  Materialmen. — A  provision 
in  a  bond  given  to  a  township  trustee  for  the  payment,  by  the 
principal,  for  all  material  and  labor  employed  in  the  construction 
of  a  schoolhouse,  inures  to  the  benefit  of  the  laborers  and  material- 
men. Williams  v.  Markland  et  al.,  669. 

BRIEF  — See  Supersedeas   Brief;   Johnson  et  al.  v.  Crowder, 
Admr.,  28. 
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Time  of  filing,  see  Appellate  Procedure,  2  ;  Johnson  et  al.  v. 
Crowder,  Admr.,  28. 

BURDEN  OF  PROOF— As  to  sale  of  goods,  see  Evidence,  7;  Levi 

et  al.  v.  Allen,  88. 
As  to  aggravation  of  injury,  see  Evidence,  17;  Citizens?  Street  R. 

W.  Co.  v.  Hobbs,  610. 
See  Evidence,  22;  Van  Valkenburgh  et  al.  v.  Dean  et  al.,  693. 
See  Contributory  Negligence,  2;  Hartzell  v.  Louisville,  etc.,  R. 

W.  Co.,  417. 
As  to  contributory  negligence,  see  Municipal  Corporation,  4 ;  City 

of  Huntingburgh  v.  First,  552. 

CAVEAT  EMPTOR— See  Pleading,  19;  Anderson  Foundry,  etc., 
Works  v.  Myers,  385. 

CHARACTER— See  Reputation;  Brower  v.  Beam,  51. 

CHATTEL  MORTGAGE— May  be  inferior  to  agister's  lien,  see  Re- 
plevin, 2 ;  Woodard  v.  Myers,  42. 

CHECK— See  Banks  and  Banking,  1,  2,  8,  4;  Snodgrass  et  al.  v. 

Sweetser  et  al. ,  682. 

CHILD— See  Adopted  Child;  Citizens'  Street  R.  W.  Co.  v.   WU- 

loeby,  312. 

CITY— See  Municipal  Corporation. 

CITY  ORDINANCE— Averment  of  in  complaint,  see  Pleading,  6; 

L.  E.  &  W.  R.  R.  Co.  v.  Hancock,  104. 
When  admissible  in  evidence,  see  Pleading,  6 ;  lb. 
Admission  of  in  evidence,  see  Evidence,  20,  28;  L.E.&  W.RR. 

Co.  v.  Brafford,  Admr.,  655  ;  L.E.&W.R.R.  Co.  v.  City  of  No- 

blesville,  697. 
Loss  of  record  of,  see  Municipal  Corporation,  8;  Keehn  v.  McGU- 

licuddy  et  al.,  580. 
When  sufficiently  referred  to  in  complaint,  see  Pleading,  26;  L.E. 

<fc  W.  R.  R.  Co.  v.  City  of  Noblesville,  697. 

CIVIL  RIGHTS— Complaint  for  violation  of  statute,  see  Pleading, 

4, "5;  Fruchey  v.  Eagleson,  by  Next  Friend,  88. 

Equal  accommodations  at  hotel  denied,  see  Recovery  ;  lb. 

Innkeeper. — Denial  of  Equal  Accommodations  by  Hotel  Clerk. — Lia- 
bility of  Proprietor. — Denial,  on  account  of  race  or  color,  of  enter- 
tainment at  a  hotel,  by  the  clerk  thereof,  renders  the  proprietor 
liable  for  the  penalty  provided  by  sections  8291-8298,  R.  S.  1894, 
which  provide  a  forfeiture  to  the  person  aggrieved,  for  the  denial 
of  the  full  and  equal  accommodations  of  an  inn  on  account  of  race 
or  color.  lb. 

COLLATERAL  ATTACK— 

Judgment. — Appeal  Bond. — The  liability  of  a  defendant  against  whom 
judgment  is  rendered  cannot  be  contested  in  this  court  in  an  action 
on  the  appeal  bond.  Supreme  Council,  etc.,  v.  Boyle,  S42 

COMMON  CARRIER— 

1.     Railroad  Ticket. — Contract— The  face  of  a  railroad  ticket  is,  as 
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between  the  passenger  and  conductor,  conclusive  evidence  as  to 
whether  or  not  the  passenger  is  entitled  to  ride;  its  terms  constitute 
the  contract  between  the  passenger  and  the  company. 

CaUoway,  Rec.,  v.  Mellett,  366. 

2.  Railroad  Ticket.— Ejection  of  Passenger.— Exemplary  Damages. 
— One  who  applies  for  a  ticket  entitling  him  to  ride,  and  pays 
the  usual  fare  therefor,  and  accepts  without  reading  it  because 
of  the  poor  light,  an  excursion  ticket,  the  time  limit  of  which  has 
expired,  given  him  by  the  ticket  agent,  on  the  latter  telling  him 
that  it  is  all  right  and  will  be  accepted  by  the  conductor,  may 
recover  exemplary  damages  from  the  company  for  his  ejection 
from  the  train  on  presenting  such  ticket.  lb. 

COMMON  LAW— No  action  by  mother  for  injury  of  child,  see  Par- 
ent and  Child  ;  Citizens*  Street  R.  W.  Co.  v.  Willoeby,  812. 

COMPLAINT— See  Adverse  Possession,  1 ;  Terre  Haute,  etc.,  R.  R. 
Co.  v.  Zehner,  273. 

See  Amended  Complaint;  doggish  v.  Koons,  699. 

When  not  subject  to  attack,  see  Appellate  Procedure,  10 ;  Linton 
Coal,  etc.,  Co.  v.  Persons.  69. 

For  delinquent  subscription  to  corporation,  see  Corporation,  5; 
Shick  v.  Citizens*  Enterprise  Co.,  829. 

Not  necessary  to  allege  legal  incorporation,  see  Corporation,  7,  8; 
lb. 

When  conflicting  with  contract  on  which  it  is  founded,  see  Insur- 
ance, 8 ;  Supreme  Lodge,  etc. ,  v.  Edwards,  524. 

For  personal  injuries,  see  Master  and  Servant,  8;  Stuart  v.  New 
Albany  Mfg.  Co.,  184. 

Servant's  knowledge  of  unsafe  appliances  must  be  denied,  see  Mas- 
ter and  Servant,  10;  Pennsylvania  Co.  v.  Witte,  688. 

Sufficiency  of,  see  Master  and  Servant,  12;  lb. 

When  unnecessary  to  prove  all  averments,  see  Master  and  Servant, 
13;  lb. 

For  damages  for  change  of  grade  in  street,  see  Municipal  Corpo- 
ration, 7;  Keehn  v.  McQillicuddy  et  at.,  580. 

On  accident  insurance  policy,  see  Pleading,  2;  Newman  v.  Railway 
Officials  and  Employees*,  etc.,  Assn.,  29. 

Sufficiency  of  under  civil  rights  statute,  see  Pleading,  4,  5;  Fruchey 
v.  Eagleson,  by  Next  Friend,  88. 

For  services  rendered  on  a  quantum  meruit,  see  Pleading,  10;  Ver- 
million et  al.  v.  Mustard,  203. 

Sufficiency  of  on  foreclosure  of  mechanic's  lien,  see  Pleading,  11; 
Manor  et  al.  v.  Heffner  el  al,  209. 

On  executor's  bond,  the  original  or  copy  of  instrument  must  be 
made  an  exhibit,  see  Pleading  12;  State,  ex  rel.,  v.  Adams,  810. 

In  an  action  for  injuries  to  an  adopted  child,  see  Pleading,  18; 
Citizens*  Street  R.  W.  Co.  v.  Willoeby,  312. 

On  appeal  bond,  see  Pleading,  16  ;   Supreme  Council,  etc.,  v. 
Boyle,  342. 
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Commingling  of  tort  and  contract  in  same  paragraph,  see  Plead- 
ing, 18;  Anderson  Foundry,  etc..  Works  v.  Myers,  385. 

In  action  for  damages  based  on  false  representations,  see  Pleading, 
19;  lb. 

On  account  against  one  who  fraudulently  prevents  payment  of 
same,  see  Pleading,  20;  Boos  et  al.  v.  Brown,  459. 

For  willful  injury,  see  Pleading,  31;  HaU  v.. Cleveland,  etc.,  R.  W. 
Co.,  496. 

Action  on  contractor's  bond,  see  Pleading,  24;  Dunlap  v.  Eden  et 
al.  575. 

On  building  contract,  see  Pleading,  25 ;  Williams  v.  Markland  et 
al.,  669. 

For  penalty  provided  by  city  ordinance,  see  Pleading,  26;  L.E.<& 
W.  R.  R.  Co.  v.  City  of  Noblesville,  697. 

CONCLUSIONS  OF  LAW— Exceptions  to,  admit  what  facts,  see 
Practice,  4;  Johnson  et  al.  v.  Bedwell,  236. 

CONDITIONAL   TITLE— Sale  by  one  having,  see  Sale,  1;   Jen- 
kins v.  Fisher,  58. 

CONDITION  PRECEDENT— See  Contract,  0;  Prudential  Ins.  Co. 
v.  Meyers,  339. 

CONSIDEBATION— See  Contract,  6 ;  Piano  Mfg.  Co.  v.  Kesler,  110. 

See  Contract,  14;  Rollins  v.  Hare,  677. 
-   In  deed  shown  by  parol,  see  Evidence,  21 ;  French  v.  Arnett,  674. 

As  between  what  parties,  see  Promissory  Note,  1 ;  Moore  v.  Hub- 
bard, 84* 

CONSTRUCTION— In  an  action  for  a  willful  killing,  see  Contract, 

10,  12;  Lingeman  v.  Shirk,  Exr.,  432. 
Contract  of  surety,  see  Suretyship;  Dunlap  v.  Eden  et  al.,  575. 

CONSTRUCTIVE   INTENT— See  Evidence,  10;  L.E.&W.R.R. 
Co.  v.  Brafford,  Admr. ,  655. 

CONTRACT— See  Ante-nuptial  Contract;  Blake,  Admr.,  v.  Blake, 

492. 

Railroad  ticket,  see  Common  Carrier,  1;  Calloway,  Rec,  v.  Mel- 
let  t,  366. 

Contract  in  restraint  of  trade,  see  Evidence,  22 ;  Van  Valkenburgh 
et  al.  v.  Dean  et  al.,  693. 

For  necessaries  by  hotelkeeper,  see  Infant;  Fruchey  v.  Eagleson, 
by  Next  Friend,  88. 

Measure  of  damages  for  breach  of,  see  Landlord  and  Tenant,  10; 
Chew  v.  Lucas,  595. 

To  pay  for  making  and  using  a  patent  device  of  employe,  implied, 
see  Patent,  3;  Ft.  Wayne,  etc.,  R.  W.  Co.  v.  Haberkorn,  479. 

Partly  written  and  partly  verbal  is  parol,  see  Vendor  and  Pur- 
chaser, 2;  Lingeman  v.  Shirk,  Exr.,  432. 

1.     Advertisement. — An  owner  of  horses  is  liable  to  a  newspaper 
publisher  for  his  proportionate  share  of  the  cost  of  an  advertise- 
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ment  of  a  number  of  horses,  including  his  own,  inserted  under  a 
contract  with  the  owner  of  the  other  horses,  where  he  had  knowl- 
edge of  such  advertisement  being  published  and  acquiesced  therein. 

Stucky  et  al.  v.  Hardy  et  al.  19. 

2.  Recovery. — Common  Count  for  Services.—  Recovery  may  be  had 
on  a  common  count  for  services  rendered  or  material  furnished 
under  a  contract  which  has  been  fully  performed,  and  the  amount 
of  such  recovery  measured  by  the  contract  price.  lb. 

8.  Statute  of  Frauds. — An  agreement  to  apply  a  precedent  debt  in 
payment  of  goods  exceeding  $50.00  in  value,  purchased  under 
an  oral  contract,  will  not  take  the  transaction  out  of  the  operation 
of  the  statute  of  frauds,  unless  a  receipt  or  credit  is  actually  given. 

Oalbraith  et  al.  v.  Holmes  et  al.,  34. 

4.  Statute  of  Frauds. —  Delivery. — An  agreement  by  a  seller  of  a 
carload  of  wheat,  by  an  oral  contract,  to  ship  the  same  to  such 
point  as  the  purchasers  should  designate,  and  send  the  bill  of  lad- 
ing to  them,  accompanied  by  a  delivery  of  sacks  in  which  to  ship 
back  to  him  flour  agreed  to  be  taken  in  part  payment,  is  not  such 
a  delivery  as  will  take  the  contract  out  of  the  statute  of  frauds. 

lb. 

5.  Sale  of  Goods. —  Agency. —  Recovery. —  One  who  receives  goods 
under  an  arrangement  with  a  salesman  that  the  goods  are  to  be 
sold  by  him,  the  sendee,  and  paid  for  as  sold,  the  goods,  however, 
to  remain  the  property  of  the  sender  until  sold,  is  not  liable  to  the 
sender  for  the  unsold  goods.  Levi  et  al.  v.  Allen,  88. 

6.  Consideration. — Harvesting  Machine. — Purchase-price. — The  pur- 
chaser of  a  harvesting  machine  having  refused  to  pay  the  pur- 
chase-price therefor,  on  account  of  the  machine  having  failed  to 
do  good  work,  and,  in  order  to  induce  the  buyer  to  pay  the  pur- 
chase-price, the  seller  promised  to  make  the  machine  do  good  work 
in-  the  next  harvest,  or,  upon  failure  to  do  so,  to  furnish  him  with 
another  machine  which  would  do  good  work,  the  payment  of  the 
purchase-price,  under  such  conditions,  was  sufficient  consideration 
for  the  second  contract  to  make  the  machine  do  good  work  or  fur- 
nish one  which  would  do  good  work. 

Piano  Mfg.  Co.  v.  Kesler,  110. 

7.  Breach  of.  —  Damages.  —  Where  the  seller  of  a  harvester,  in 
order  to  induce  the  buyer  to  pay  the  purchase-price,  promised  to 
make  the  machine  do  good  work,  or  upon  failure  so  to  do,  to  furnish 
him  with  another  good  machine,  the  buyer,  upon  breach  of  such 
contract,  is  entitled  to  recover  the  value  of  the  machine  from  the 
seller.  lb. 

8.  Notice. — Harvesting  Machine. — Where  one  bought  a  harvester  in 
June,  1891,  and,  upon  testing  it,  found  that  it  did  not  do  good 
work,  and  refused  to  pay  the  purchase-price  therefor,  and  the  seller, 
in  order  to  induce  the  buyer  to  pay  the  purchase-price,  promised  to 
make  the  machine  do  good  work  or  furnish  another  good  machine, 
and  it  was  stipulated,  as  a  part  of  such  agreement,  that  the  buyer 
should  give  the  seller  at  least  two  days'  notice  before  he  wished  to 
start  the  machine,  but  before  the  buyer  was  ready  to  start  the 
machine  the  seller  sent  agents  and  experts  to  the  buyer's  premises 
to  correct  and  repair  the  defects  in  the  machine,  and,  after  making, 
as  they  claimed,  the  necessary  repairs,  informed  the  buyer  that  the 
machine  was  all  right  and  would  do  good  work,  no  reason  existed 
for  giving  notice  before  the  machine  was  tried,  and  the  buyer 
having  tested  the  machine  at  the  beginning  of  the  next  harvest,  and 
upon  finding  the  machine  still  insufficient,  notified  the  agent  of  the 
seller,  he  did  all  that  was  required  of  him.  lb. 
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9.  Recovery.—  Condition  Precedent.  — Insurance  Agent.  — Where  a 
contract  between  an  insurance  company  and  its  agent  provided 
that  suit  should  not  be  instituted  in  relation  to  the  employment 
as  agent,  until  ten  days  after  service  of  notice  on  the  president 
or  secretary  of  the  company,  of  a  written  statement  of  particulars 
and  amount  of  any  claim  against  the  company,  nor  after  six 
months  from  the  date  of  the  official  transfer  of  the  business  ob- 
tained by  the  agent  for  the  company,  it  is  a  condition  precedent  to 
recovery,  and  must  be  substantially  complied  with  before  suit  is 
instituted.  Prudential  Ins.  Co.  v.  Meyers,  339. 

10.  Agreement  to  Convey  Real  Estate.  —  Construction  Of.  —  An 
agreement  for  a  valuable  consideration  to  convey  2.560  acres  of 
land  in  Craighead  county,  or  8,840  acres  in  Ponisett  county,  the 
grantee  to  select  from  the  lands  owned  by  grantor  in  such  counties, 
is  valid  and  enforceable  on  the  ground  that  there  is  a  definite  mode 
prescribed  in  the  contract  of  ascertaining  the  lands  to  be  conveyed. 

Lingeman  v.  Shirk,  Exr.,  432. 

11.  Conveyance.— Real  Estate. — Release.— Agency* — One  who  agrees 
to  convey  land  to  another,  under  a  contract  providing  that  a  third 
person  shall  fix  the  number  of  acres  to  be  conveyed,  is  not  released 
from  liability  for  failure  to  convey  because  the  amount  has  not  been 
fixed,  such  third  person  being  his  agent  for  the  purpose.  lb. 

12.  Construction  Of. — Real  Estate. — A  contract,  reciting  that  one  of 
the  parties  is  to  convey  to  the  other  a  specified  amount  of  land  in 
a  certain  state,  and  pay  $5,000  within  ninety  days,  in  consideration 
of  which  the  latter  is  to  deed  the  former  a  certain  farm,  subject  to 
a  |5,000  mortgage,  and  that  the  price  paid  for  the  farm  is  $27,000, 
and  the  price  at  which  the  other  land  is  taken  is  $17,000,  is  a  con- 
tract for  the  exchange  of  land  with  prices  affixed  to  each,  the 
difference  to  be  paid  in  money  or  land.  lb. 

18.  Principal  and  Surety. — The  contract  of  sureties  on  a  bond,  con- 
ditioned for  the  faithful  performance  by  the  principal  of  a  contract 
to  construct  a  schoolhouse  and  for  payment  of  all  material  and 
labor,  must  be  construed  with  the  contract  of  the  principal. 

Williams  v.  Maryland  et  al.,  669. 

14.  Consideration. — Validity. — Warehouse  Receipt. — Where  a  judg- 
ment defendant  delivered  to  his  attorney  (R.)  a  warehouse  receipt 
for  wheat,  with  instructions  to  sell  the  wheat  when  the  price 
would  justify,  and  apply  the  proceeds  on  the  judgments,  and 
such  judgment  defendant  died,  owing  R.  $100  for  services  rend- 
ered in  connection  with  such  judgments,  and  R.  notified  the  at- 
torney (H.)  of  the  judgment  plaintiff  that  he  held  a  lien  on  the 
warehouse  receipt  for  $100,  for  legal  services  rendered  the  judg- 
ment defendant,  and  it  was  agreed,  by  and  between  R.  and  H.. 
that  H.  should  sell  the  wheat  and  pay  R.  $100  of  the  proceeds  and 
apply  the  remainder  on  the  judgments,  the  possession  of  the  ware- 
house receipt  and  the  $100  was  sufficient  consideration  to  support 
H.'s  promise  to  pay  R.  $100  of  the  proceeds,  and  the  contract  was 
valid  and  binding.  Rollins  v.  Hare,  677. 

15.  Defense. —What  Must  be  Specifically  Pleaded. — In  such  case  H. 
cannot  escape  his  liability  to  pay  the  $100  to  R.,  by  asserting 
that  a  third  party  notified  him  not  to  pay  it  to  R.  or  that  the 
money  belongs  to  someone  else;  such  defenses,  to  be  available, 
must  be  pleaded.  lb. 

16.  Void  as  Against  Public  Policy. — Agreement  to  Appoint  Deputy 
County  Treasurer. — A  contract  entered  into  by  one,  who  was  a 
candidate  for  county  treasurer,  and  another,  whereby  it  was  agreed 
that  such  other  person  should  be  appointed  deputy  treasurer  in  case 
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of  the  former's  election  to  such  office,  and  a  renewal  of  such  agree- 
ment or  promise  after  the  former  was  elected,  is  void  as  against 
public  policy.  Conner  v.  Canter ,  690. 

CONTRACTOR'S  BOND— For  construction  of  schoolhouse,  valid, 
though  not  authorized  by  statute,  see  Township  Trustees,  8; 
Williams  v.  Markland  et  aLf  669. 

CONTRIBUTORY  NEGLIGENCE— As  to  injury  by  defective  side- 
walk, see  Municipal  Corporation,  1 ;  City  of  Huntingburgh  v. 
First,  552. 

When  sufficiently  negatived  in  complaint,  see  Pleading,  7,  8;  L. 
E  &W.R.R.  Co.  v.  Hancock,  104. 

Doctrine  of  does  not  apply  in  an  action  for  the  ejection  of  a  passen- 
ger, see  Pleading,  9;  Louisville,  etc.,  R.  W.  Co.  v.  Qoben,  IBS. 

Injury  at  highway  crossing,  see  Railroad,  6 :  Baltimore  &  O.R.R. 
Co.  v.  Talmage,  Admr. ,  BOS. 

By  owner  of  land  damaged  by  fire  set  by  locomotive,  see  Railroad, 
8;  Tien  v.  Louisville,  etc.,  R.  W.  Co.,  S04. 

1.  Special  Verdict. — Inferential  facts  of  due  care  and  freedom  from 
fault  contained  in  a  special  verdict,  cannot  be  given  effect  unless 
the  primary  facts  upon  which  such  inferential  facts  were  founded 
are  such  that  the  conclusion  announced  may  be  reasonably  drawn 
therefrom.  Terry  v.  Louisville,  etc.,  R.  W.  Co.,  S5S. 

2.  Want  of  contributory  negligence  is  an  essential  part  of  a  plain- 
tiff's affirmative  case,  who  sues  for  negligence,  and  the  defendant 
is  not  required  to  plead  or  prove  contributory  negligence  of  the 
plaintiff.  HarlzeU  v.  Louisville,  etc.,  K.W.  Co.,  417, 

8.  Where  the  gist  of  the  action  is  negligence,  the  same  rule,  as  to 
contributory  negligence,  applies  to  railroad-crossing  cases  as  to 
any  other  cases.  lb. 

CORPORATION— See  Mechanic's  Lien,  1 ;  Davis  <fc  Rankin  Bldg. 
and  Mfg.  Co.  v.  Vice  et  al.,  117. 

Action  on  note  given  in  payment  of  stock,  see  Pleading,  1;  In- 
diana Novelty  Mfg.  Co.  v.McOiU,  1. 

See  Pleading,  82,  23;  Long  v.  Johnson.  498. 

1.  Insolvency. — Stock  and  Notes  Due  for  Shares  Held  in  Trust. — If  a 
company  becomes  insolvent  and  ceases  operations,  the  fund  repre- 
sented by  the  stock  and  by  the  subscriptions  of  notes  due  from  the 
shareholders  for  the  same  becomes  a  trust  fund  for  the  payment  of 
debts  due  the  creditors  of  the  concern,  and  cannot  be  absorbed  in 
whole  or  in  part  by  the  stockholders  who  are  also  officers  of  the  cor- 
poration, in  payment  of  claims,  real  or  fictitious,  alleged  to  be  due 
them.  Indiana  Novelty  Mfg.  Co.  v.  McOill,  1. 

2.  Liability  of  Stockholders  to  Creditors  of  Corporation. — Capital 
Stock. — Capital  stock  being  the  stake  or  pledge  upon  which  the 
corporation  obtains  credit,  nothing  short  of  actual  payment  would 
satisfy  the  claims  against  the  stockholders,  at  least  to  the  extent  of 
the  purchase-price  of  the  stock,  if  not  the  full  face  value  thereof. 

lb. 

8.  Insolvency. — Action  by  Creditor  to  Compel  Assessment  of  Delin- 
quent Subscribers. — If  a  debtor  of  an  insolvent  corporation  has  a 
right  to  its  proportional  part  of  the  capital  stock,  it  should  bring  an 
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action  in  equity  to  compel  an  assessment  upon  the  several  delin- 
quent subscribers  to  an  amount  necessary  to  pay  all  debts  of  the 
defunct  company.  26. 

4.  Subscription  to  Capital  Stock.  — In  subscribing  to  the  capital  stock 
of  an  existing  corporation,  it  is  not  necessary  for  the  subscriber  to 
sign  and  acknowledge  the  articles  of  association. 

Shick  v.  Citizens*  Enterprise  Co.,  329. 

5.  Complaint.  —  Suttscription  to  Capital  Stock.  —  Matter  of  De- 
fense.— In  an  action  on  a  subscription  to  the  capital  stock  of  an 
existing  corporation,  conditioned  to  be  valid  or  binding  on  the 
subscriber  only  in  case  a  certain  aggregate  amount  of  stock  was 
subscribed,  where  the  complaint  alleges  performance  of  this  con- 
dition, it  need  not  aver  that  the  subscriptions  were  made  in  good 
faith  by  solvent  parties  not  under  any  disabilities ;  the  fact  that 
any  of  the  subscriptions  were  not  so  made  being  a  matter  of  de- 
fense, to  be  specially  pleaded.  lb. 

6.  Answer. —  Subscription  to  Capital  Stock. — Defense. —  An  alle- 
gation that  the  amount  of  stock  required  was  never  subscribed  by 
solvent  persons  in  good  faith  is  not  sufficient  as  a  defense  to  a 
complaint  alleging  tnat  it  was  subscribed,  but  is  a  mere  conclusion 
where  the  answer  does  not  allege  that  a  single  subscription  was 
made  by  an  insolvent  person,  or  by  one  who  did  not  subscribe  in 
good  faith.  lb. 

7.  Allegation  of  Corporate  Existence. — In  an  action  on  a  subscrip- 
tion to  the  capital  stock  of  an  existing  corporation,  it  is  not 
necessary  to  allege  facts  showing  a  legal  incorporation.  lb. 

8.  Conditional  Subscriptions. — A  corporation  may  take  subscrip- 
tions to  its  capital  stock  conditioned  that  same  shall  be  valid 
and  binding  on  the  subscriber  only  in  the  event  a  certain  aggregate 
amount  is  subscribed.  lb. 

9.  Pleading. — Corporate  Existence. — In  an  action  by  a  corporation 
organized  under  the  manufacturers  and  miner's  act,  to  recover 
a  subscription  to  its  capital  stock,  made  in  advance  of  its  incorpo- 
ration, the  complaint  must  show  that  all  the  steps  necessary  to  cre- 
ate a  legal  corporation  under  such  act  have  been  taken.  26. 

10.  False  Representations  of  Organizers  Of. —  In  an  action  by  a 
corporation,  on  a  subscription  to  its  capital  stock,  the  fact  that 
the  promoters  of  such  corporation  prior  to  its  incorporation,  made 
false  representations  as  to  the  purpose  of  the  organization,  consti- 
tutes no  defense.  lb. 

11.  Subscription  to  Capital  Stock  in  Excess  of  Chartered  Capital. 
— The  mere  fact  that  the  promoters  of  a  corporation  secured  sub- 
scribers to  the  capital  stock  thereof  in  excess  of  the  amount  pre- 
scribed in  its  charter,  does  not  constitute  a  defense  to  an  action  by 
such  corporation  to  recover  on  a  preliminary  subscription  to  such 
capital  stock  in  the  absence  of  any  averment  that  such  excess  en- 
tered into  the  capital  stock  after  the  incorporation,  or  that  the 
subscription  sued  on  was  a  part  of  such  excess.  26. 

12.  Articles  of  Association. — Mention  of  Purposes  of  Corporation 
Not  Within  Purview  of  Statute. — The  mere  fact  that  the  articles  of 
association  mention  some  purposes  not  within  the  purview  of  the 
statute  under  which  the  corporation  is  organized,  does  not  vitiate 
the  organization.  26. 

COSTS — In  defending  claim  of  widow,  see  Decedent's  Estates,  4; 
Blake,  Admr.,  v.  Blake,  492. 
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CONVERSION— By  landlord  of  tenant's  crop,  see  Landlord  and 
Tenant,  8;  Dale  et  al.  Y.Jones,  420. 

CONVEYANCE— Of  real  estate,  see  Contract,  11;  Lingeman  v. 
Shirk,  Exr.,  432. 

COUNTER-CLAIM— As  defense  to  note,  see  Pleading,  1 ;  Indiana 
Novelty  Mfg.  Co.  v.  McGill,  1. 

COUNTY  CLERK— 

Action  to  Recover  Money  Received  by  Color  of  Office. — Demand. — Re- 
demption Money. — Tax  Sale. — Money  voluntarily  paid  to  the  clerk 
of  a  court,  by  one  seeking  to  redeem  land  sold  at  tax  sale,  after  the 
expiration  of  the  time  allowed  by  the  court  for  the  payment  of  the 
judgment,  was  received,  not  by  virtue  of  his  office,  but  by  color  of 
his  office,  and  can  not  be  recovered  in  an  action  on  the  bond  of  the 
clerk,  in  the  absence  of  a  showing  that  a  demand  was  made  there- 
for previous  to  bringing  the  action. 

State,  ex  rel.  Hall,  TV.,  v.  McGill  et  al.,  289. 

COUNTY  SURVEYOR— Repairing  drains,  see  Drainage,  1,  2,  8; 
Morrow  v.  Qeeting  et  al.,  868. 

COURT— Directing  verdict,  see  Practice,  2;    GaWraith  et  al.  v. 

Holmes  et  al.,  34* 
Discretion  of,  as  to  opening  issues,  see  Practice,  8;  Blake,  Admr.% 

v.Blake.  492. 
Discretion  as  to  cross-examination,  see  Practice,  12;  Freeman  v. 

Hutchinson,  639. 
Ruling  as  to  admission  of  evidence,  see  Trial,  2;  Fruchey  v.  Eagle- 

son,  by  Next  Friend,  88. 
When  special  findings  are  sufficiently  signed,  see  Special  Finding, 

4;  Van  Valkenburgh  et  al.  v.  Dean  et  al.,  693. 

COVENANT— To  maintain  right-of-way  fence, when  runs  with  land, 
see  Railroad,  5 ;  L.  E.  <Sb  W.  R.  R.  Co.  v.  Power,  179. 

CRIMINAL  LAW — Time  of  filing  bill  of  exceptions,  see  Appellate 

Procedure,  26;  Houston  v.  State,  424. 

Affidavit  and  Information. — Sufficiency  Of. — An  information  found- 
ed on  an  affidavit  omitting  the  name  of  the  county  in  which  the 
offense  charged  was  committed  is  bad,  on  a  motion  to  quash. 

Rice  v.  State,  427. 

CROSS-COMPLAINT- To  set  aside  contract  for  purchase  of  corpo- 
rate stock  must  contain  an  offer  to  return  stock,  see  Pleading, 
22,  23;  Bush  et  al.  v.  Barkman,  407;  Swindle  et  al.  v.  State,  ex 
rel.,  415. 

CUSTOM — As  to  manner  of  drawing  checks,  see  Banks  and  Bank- 
ing, 1 ;  Snodgrass  et  al.  v.  Sweetser  et  al.,  682. 
Of  insurance  agent,  see  Insurance,  13 ;  German  Fire  Ins.  Co .  v. 
Columbia  Encaustic  Tile  Co.,  628. 

DAMAGES— See  Attachment,  1 ;  Bick  et  al.  v.  Lang  et  al.,  608. 
See  Contract,  7 ;  Piano  Mfg.  Co.  v.  Kesler,  110. 
Measure  of,  see  Evidence.  9;  Linton  Coal,  etc.,  Co.  v.  Persons,  69. 
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For  breach  of  contract  in  restraint  of  trade,  see  Evidence,  22;  Van 

VcUkenburgh  et  al.  v.  Dean  et  al.t  69S. 
See  Exemplary  Damages. 
Change  of  grade  in  street,  see  Municipal  Corporation,  5,  6,  7; 

Keehn  v.  McGillicuddy  et  al.,  580. 
No  common  law  action  by  mother  for  injury  to  child,  see  Parent 

and  Child;  Citizens1  Street  R.  W.  Co.  v.  Willoeby,  SIS. 
Measure  of  for  use  of  appliance  by  licensee,  see  Patents,  4 ;  Ft. 

Wayne,  etc.,  R.  R. Co.  v.  Haberkorn,  479. 
For  loss  of  crops  by  failure  to  maintain  fence,  see  Railroad,  4 ;  L. 

E.  <Sb  W.  R.  R.  Co.  v.  Power,  179. 
Fires  set  by  locomotive,  see  Railroad,  7;  Tien  v.  Louisville,  etc., 

R.  W.  Co.,  SO % 
Measure  of  in  action  on  contract  in  restraint  of  trade,  see  Special 

Finding,  2;  Van  Valkenburgh  et  al.  v.  Dean  et  al.,  69S. 
When  punitive  damages  not  allowed,  see  Trial,  1 ;  Linton  Coal, 

etc.,  Co.  v.  Persons,  69. 

1.  Innkeeper. — Statutory  Penalty. — Recovery  in  an  action  under 
sections  8291-8293,  R.  S.  1894,  providing  that  any  person  denying 
the  full  and  equal  enjoyments  of  the  accommodations  of  an  inn  to 
another  on  account  of  color  or  race  shall  forfeit  a  sum  not  to  exceed 
$100.00  to  persons  aggrieved  thereby,  is  not  limited  to  damages 
actually  proved.  Fruchey  v.  Eagleson,  88. 

2.  Elements  of. — Railroad  Passenger. — Damages  for  the  wrongful 
ejection  of  a  passenger  from  a  train  may  include  pain,  suffering, 
loss  of  time  and  also  feeling  of  shame  and  humiliation  occasioned 
by  such  wrongful  act  Louisville  etc.,  R.  W.  Co.  v.  Goben  1SS, 

DEAF  MUTE— Injury  of  on  railroad  track,  see  Evidence,  19;  L.E. 
<fc  W.  R.  R.  v.  Brafford,  Admr.,  655. 

DEATH  BY  WRONGFUL  ACT— See  Personal  Injury. 

DEBTOR  AND  CREDITOR— Liability  of  stockholder,  see  Corpo- 
ration, 2,  3 ;  Indiana,  Novelty  Mfg.  Co.  v.  McGill,  1. 

DECEDENT'S  ESTATES— See  Evidence,  6;  Campbell  v.  Conner, 

Admr.,  S3. 

Claim  for  support,  see  Evidence,  13;  Hufford,  Admr.,  v.  Neher,  S96, 
See  Executors  and  Administrators. 

1.  Doctrine  of  Subrogation. — Where  a  widow  advances  money  to 
the  administrator  of  her  husband's  estate,  to  be  used  by  him  in  pay- 
ing off  just  and  valid  claims  against  such  estate,  she  is  subrogated 
to  the  rights  of  the  creditors  whose  claims  were  paid  by  her. 

Neptune,  Admr.  v.  Tyler.  1S2. 

2.  Unrecorded  Deed. — Delivery. — Where  real  estate  was  conveyed 
to  decedent  and  his  wife,  iointly,  and  deed  delivered  to  decedent 
by  grantor,  and  said  deed  found  among  the  private  papers  of 
decedent  unrecorded,  the  delivery  of  the  deed  to  decedent  inured 
to  the  benefit  of  his  wife,  and,  at  his  death,  the  entire  title  to  the 
real  estate  vested  in  her.  lb. 

8.  Right  of  Widow. — Ante-Nuptial  Agreement. — Bequest — The  fact 
that  a  widow  is  mistaken  as  to  her  legal  rights,  being  barred  from 
asserting  any  interest  in  her  husband's  estate,  in  case  she  survived 
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him,  by  reason  of  ante-nuptial  agreement,  does  not  deprive  her  of 
a  legacy  bequeathed  to  her  in  her  husband's  will,  notwithstanding 
she  tiled  a  claim  against  the  estate,  in  addition  to  the  legacy. 

Blake,  Admr.  v.  Blake,  492. 

4.  Claim  by  Widow.  —  Costa. — The  fact  that  the  estate  incurred  costs 
in  defending  the  claim  of  the  widow,  does  not  justify  the  admin- 
istrator in  disallowing  the  claim.  I  6. 

5.  Claims  Against. — Defenses. — Under  section  2824,  R.  S.  1881  (sec- 
tion 2479,  R.  S.  1894),  providing  that  when  a  claim  against  an 
estate  is  transferred  for  trial,  the  executor  or  administrator  need 
not  plead  any  matter  by  way  of  answer,  except  a  set-off  or  counter- 
claim, the  defense  of  full  or  partial  payment  is  available  without 
special  plea.  Simons,  Admr.  v.  Beaver,  510. 

6.  Claims  Against. — Order  of  Payment. — When  Administrator 
Liable  for  Payment  Out  of  Order  Provided  by  Statute. — Statute 
Construed. — If  an  estate  is  solvent,  and  all  the  debts  are  paid,  or 
there  are  ample  assets  to  pay  all  of  the  debts,  the  administrator  is 
not  guilty  of  a  breach  of  his  trust  simply  because  he  does  not  pay 
such  debts  in  the  order  designated  by  section  2378,  R.  S.  1881  (sec- 
tion 2541,  R.  S.  1894).      Masterson,  Admr.,  etc.  v.  Cauble  et  al.,  515. 

DEED— Unrecorded,  see  Decedent's  Estates,  1;  Neptune,  Admr., 

v.  Tyler,  182. 
Estoppel  as  to  after  acquired  title,  see  Estoppel,  1 ;  Johnson  et  al. 

v.  Bedwell,  236. 
When  construed  as  a  mortgage,  see  Evidence,  18;  Loeb  v.  McAl- 

ister,  643. 
Nature  of  consideration  proved  by  parol,  see  Evidence,  21 ;  French, 

T.Arnett,  Admr.,  674. 
Absolute  in  form,  when  a  mortgage,  see  Mortgage;  Loebv.Mc- 

Alister,  643. 

Acceptance. — Possession. — When  Can  Not  Defeat  Payment  of  Pur- 
chase-money.— A  grantee  who  accepts  deed,  and  takes  possession 
under  it,  cannot  defeat  payment  or  the  purchase-money,  without 
showing  an  evictidn,  the  surrender  of  possession  to  the  owner  of  a 
paramount  title,  or  some  other  inconvenience  or  expense  incurred 
on  account  of  the  defect  in  the  title. 

Johnson  et  al.  v.  Bedwell,  236. 

DEFENSE— See  Answer. 

See  Corporation,  5,  6;  Shick  v.  Citizens'  Enterprise  Co.,  329. 

What  must  be  specifically  pleaded,  see  Contract,  15;  Rollins  v. 

Hare,  677. 
How  pleaded  in  claims  against  decedent's  estates,  see  Decedent's 

Estates,  5;  Simons,  Admr.,  T.Beaver,  510. 

DELIVE&Y— See  Contract,  4;  GaWraith  et  al.  v.  Holmes  et  al,  34. 
Of  deed,  see  Decedent's  Estates,  2;  Neptune,  Admr.,  v.  Tyler,  132. 

DEMAND — For  money  voluntarily  paid  to  county  clerk,  see  County 
Clerk:  State,  ex  rel.  Hall,  v.  McGUl  et  al,  289. 

DEMUBBER— See  Appellate  Procedure,  9,  82,  28;   Jenkins  v. 
Fisher,  58;  Long  v.  Johnson,  498;  Oifford  v.  Hess  et  al.,  450. 
See  Harmless  Error,  2,  3;  Levi  et  al.  v.  Allen,  38. 
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See  Pleading,  14,  15;  Shick  v.  Citizens?  Enterprise  Co.,  329;  Su- 
preme Council,  etc.,  t.  Boyle,  342. 
Argumentativeness  not  ground  for,  see  Pleading,  3;  Brewer  v. 

Ream,  51. 

DEPOSITION— 

Motion  to  Suppress. — When  Made. — A  motion  to  suppress  a  deposi- 
tion, for  objections  appearing  on  its  face,  must  be  made  and  a  de- 
cision had  before  the  beginning  of  the  trial,  and  the  overruling  of 
such  motion  made  after  commencement  of  the  trial  is  not  error. 

Fruchey  v.  Eagleson,  88. 

DESCENT— 

Rights  of  Surviving  Husband. — Statute  Construed. — The  one-third 
share  of  a  deceased  wife's  real  property  taken  by  her  husband  under 
section  2642,  R.  S.  1894  (section  2485,  R.  S.  1881),  giving  him  such 
share  in  lieu  of  the  tenancy  by  curtesy  allowed  by  the  common 
law,  is  not,  either  in  his  hands  or  in  the  hands  of  his  grantee, 
subject  to  the  payment  of  general  debts  of  the  estate  of  the  de- 
ceased wife.  Kemph  v.  Belknap,  Admr.,  et  al.,  77. 

DRAFT— See  Banks  and  Banking,  2 ;  Snodgrass  et  at.  v.  Sweetser  et 
al.,  682. 

DRAINAGE— 

1.  Repairing  Drains. — Duty  of  County  Surveyor. — Under  section 
5631,  R.  S.  1894,  providing  that  the  county  surveyor  shall  keep 
ditches  in  repair  to  their  full  dimensions  as  to  width  and  depth, 
as  required  by  the  original  specifications,  it  is  the  duty  of  the 
surveyor  to  have  the  portion  of  a  ditch  constructed  in  pursuance 
of  proceedings  for  that  purpose,  kept  in  repair,  although  another 
portion  of  the  ditch  contemplated  has  been  discontinued  and 
abandoned.  Morrow  v.  Geeting  et  al. ,  358. 

2.  Repairing  Drains.  — Assessments.  — Lands  assessed  for  the  original 
construction  of  a  drain  under  section  5631,  R.  S.  1894.  are  not  sub- 
ject to  assessment  for  repairs  thereto  which  do  not  benefit  them. 
The  cost  of  such  repairs  is  to  be  assessed  only  against  those  bene- 
fited thereby.  lb. 

8.  Repairing  Drains. — "When  it  is  shown  that  the  surveyor  had 
jurisdiction  to  make  the  repairs,  the  presumption  is  that  the  assess- 
ments were  made  by  him  against  the  landowners  affected  there- 
by, in  proportion  to  the  benefits  received  by  such  repairs.  lb. 

DUPLICITY— See  Pleading,  17;  Calloway,  Rec.,  v.  Mellett,  366. 

EASEMENT,  PRESCRIPTIVE— As  to  water  for  mill-privilege,  see 
Adverse  Possession,  2,  8,  4;  Terre  Haute,  etc.,  R.  R.  Co.  v. 
Zehner,  273. 

ENDORSEMENT— When  proof  that  it  was  in  writing  necessary, 
see  Promissory  Note,  2 ;  Moore  v.  Hubbard,  84. 

ESTOPPEL — As  to  checks  signed  in  blank,  see  Banks  and  Banking, 
3,  4;  Snodgrass  et  al.  v.  Sweetser  et  al.,  6S2. 

As  to  evidence  where  party's  witness  has  testified  in  similar  man- 
ner, see  Evidence,  4;  Campbell  v.  Conner,  Admr.,  23. 

See  Former  Adjudication;  Franke  et  al.  v.  Franke,  529. 

1.  Deed. —  After-acquired  Title  by  Grantor. — Imperfect  Title  in 
Grantee. — A  warranty  deed,  executed  by  a  married  woman  and  her 
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husband,  conveying  her  property,  will,  as  a  general  rule,  estop  her 
from  asserting  an  after-acquired  title  as  against  an  imperfect  title 
conveyed  by  her  to  her  grantee;  and  such  after-acquired  title  by 
the  grantor  inures  to  the  benefit  of  the  grantee  in  perfecting  the 
imperfect  title  conveyed  by  her.         Johnson  et  al.  v.  Bedtoell,  236. 

2.  Married  Woman. — Mortgage  of  Her  Property  by  Her  Husband. 
— A  wife  is  not  estopped  to  claim  title  to  chattels  as  against  one  to 
whom  her  husband  executed  a  mortgage  thereon,  for  the  reason 
that  upon  learning  that  her  husband  was  attempting  to  mortgage 
the  property  she  did  not  seek  the  mortgagee  and  assert  her  title  to 
the  property,  where  it  is  shown  that  she  did  not  collude  with  her 
husband  for  tho  purpose  of  defrauding  the  mortgagee. 

Roberts  v.  Trammel  et  al. ,  44S. 

8.  Street  Improvement  Made  Under  Repealed  Statute. — Where  a 
street  improvement  is  ordered  by  a  town  board  under  a  statute  at 
the  time  repealed  by  implication,  and  the  contract  for  said  improve- 
ment let  to  a  contractor,  who,  prior  to  the  commencement  of  the 
work,  consulted  an  attorney  ana  was  informed  and  believed  that  all 
of  the  proceedings  were  regular  and  legal,  and  who,  in  good  faith, 
entered  upon  and  completed  the  work  according  to  the  plans  and 
specifications  of  the  board,  and  the  abutting  property  owner  stood 
by  and  agreed  to  the  work  and  encouraged  it,  such  property  owner 
will  be  estopped  from  denying  the  authority  of  the  town  board  to 
make  such  contract  Cluggish  v.  Rooms,  599. 

EVIDENCE— Weight  of,  see  Appellate  Court;  HoppesT.  Chapin, 

258. 
See  Appellate  Procedure,  5,  14,  24,  81;  Levi  et  al.  v.  Allen,  38; 

Johnson  et  al.  v.  Bedwell,  £86;  Dale  et  al.  v.  Jones,  420;  Oifford  v. 

Hessetal.,  450. 
Omission  from  record,  see  Appellate  Procedure,  27;  Meyers  v. 

Home  Ins.  Co.,  425. 
When  becomes  part  of  record,  see  Appellate  Procedure,  80; 

Oifford  v.  Hess  et  al.,  450. 
As  to  age  of  insured,  see  Insurance,  2;   Supreme  Lodge,  etc.,  v. 

Metcalf,  185. 
As  to  duties  of  clerk  of  agent,  see  Insurance,  17 ;  German  Fire  Ins. 

Co.  v.  Columbia  Eucaustic  Tile  Co.,  623. 
As  to  loss  by  fire,  see  Insurance,  18;  lb. 
See  Judicial  Notice. 

Examination  of  injury  by  physician  in  presence  of  jury,  see  Mal- 
practice; Freeman  v.  Hutchinson,  639. 
See  Municipal  Corporation,  2 ;  City  of  Huntingburgh  v.  First, 

552. 
Newly  discovered,  see  New  Trial,  6 ;  Freeman  v.  Hutchinson,  639. 
Admissibility  of  city  ordinance,  see  .Pleading,  6;  L.E.&  W.  R.  R. 

Co.  v.  Hancock,  104. 
As  to  ejection  of  passenger,  when  justifies  exemplary  damages,  see 

Railroad,  1;  Louisville,  etc.,  R.  W.  Co.  v.  Goben,  123. 

1.  Mines  and  Mining. — In  an  action  for  injuries  from  the  falling  of 
the  roof  of  a  mine,  evidence  that  at  the  point  where  the  accident 
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happened  the  roof  could  have  been  propped  and  capped  so  as  to 
protect  the  miners,  is  admissible.  Island  Coal  Co.  v.  Neal,  IS. 

2.  Mines  and  Mining. — In  an  action  for  injuries  to  a  miner  from  the 
falling  of  the  roof  of  a  mine,  evidence  of  the  condition  of  the  roof 
for  a  year  before  the  accident  is  admissible  to  show  notice  of  the 
defect  on  the  part  of  the  defendant.  lb. 

8.  Motion  to  Strike  Out.  — Practice.  — If  evidence  be  admitted  without 
objection,  a  subsequent  motion  to  strike  out  comes  too  late. 

Campbell  v.  Conner,  Admr.,  2S. 

4.  Evidence. — Estoppel. — A  party  cannot  object  to  the  testimony  of 
non-expert  witnessess  as  to  the  genuineness  of  a  signature,  upon 
the  ground  that  they  merely  testified  to  having  seen  the  person  in 
question  sign  his  name,  without  stating  that  they  were  acquainted 
with  his  handwriting  or  signature,  where  his  witnesses  have 
testified  in  a  similar  manner.  lb. 

5.  Striking  Out. — Non-Expert  Witness. — Genuineness  of  Signature. 
— The  testimony  of  a  non-expert  witness,  as  to  the  genuineness  of  a 
signature,  will  not  be  stricken  out  because  he  admits,  on  cross- 
examination,  that  his  opinion  was  based,  in  part,  upon  comparisons 
made  out  of  court,  where  his  opinion  was  given  after  his  testimony 
on  direct  examination  that  he  nad  often  seen  the  person  in  question 
sign  his  name,  and  the  adverse  party  has  waived  any  objection  as 
to  the  sufficiency  of  such  qualification.  lb. 

6.  Decedents  Estate. — Claim  for  Work  and  Labor.— In  an  action 
against  a  decedent's  estate,  on  a  note  alleged  to  have  been  executed 
by  the  decedent  for  work  and  labor  done  by  the  claimant  while  liv- 
ing with  the  decedent,  evidence  that  claimant  did  but  little  if  any 
work  while  he  lived  with  the  decedent  is  competent.  lb. 

7.  Burden  of  Proof. — In  an  action  for  goods  sold  and  delivered,  the 
burden  is  on  the  plaintiff  to  prove  an  absolute  sale. 

Levi  et  al.  v.  Allen,  38. 

8.  General  Reputation. —  Cross-examination  as  to  Specific  Decla- 
rations.— Rebuttal  by  Parties  Mentioned  by  Witness. — A  witness 
having  testified  that  the  general  reputation  of  plaintiff  was  bad, 
and  on  cross-examination  having  given  the  names  of  persons  whom 
he  had  heard  speak  of  her  character  in  question,  and  testified  to 
what  they  said,  it  is  error  to  permit  such  persons  mentioned  by 
witness  to  be  called  and  to  testify  that  they  never  made  the  decla- 
rations attributed  to  them.  Brower  v.  Beam,  61. 

9.  Personal  Injuries. — Measure  of  Damages. — In  an  action  for  per- 
sonal injuries,  the  amount  which  plaintiff  has  been  able  to  earn 
since  the  injuries,  should  be  considered  in  estimating  damages. 

Linton  Coal  etc.,  Co.  v.  Persons,  69. 

10.  Agency. — Arrangement  for  Board  and  Lodging  at  Inn. — Foot- 
ball Teams. — Evidence  that  a  football  team  had  arranged  to  enter- 
tain another  team  at  a  hotel,  and  that  the  latter  had  accepted 
an  invitation  from  the  former  to  be  entertained,  is  sufficient  to  es- 
tablish authority  in  the  manager  of  the  former  team  to  make  ar- 
rangements with  the  proprietor  of  the  hotel  to  entertain  a  member 
of  the  latter  team,  in  connection  with  evidence  that  such  member 
acquiesced  in  the  arrangement  between  the  two  teams. 

Fruchey  v.  Eagleson,  by  Next  Friend,  88. 

11.  Endorsement  of  Note. — In  an  action,  by  an  endorsee  of  a  note, 
he  must,  when  his  complaint  is  challenged  by  general  denial,  prove 
that  it  was  endorsed  to  him  in  writing;  and  the  best  evidence  of 
that  fact  is  the  writing  itself,  but  if  the  fact  be  proven  by  parol, 
without  objection,  that  is  sufficient.  Moore  v.  Hubbardx  84. 
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12.  Sufficiency  Of. — An  assignment  of  error,  seeking  to  present  the 
sufficiency  of  evidence,  and  the  correctness  of  the  amount  of  the 
recovery,  authorizes  the  court  to  determine,  from  the  evidence, 
whether  there  is  any  which  fairly  supports  the  verdict  for  the  sum 
allowed.  Fourthman,  Exr.,  v.  Fourthman,  199. 

18.  Competency  Of.  —  Where  decedent,  prior  to  her  death,  lived 
with  tne  family  of  her  son-in-law,  evidence  that  no  charge  was 
made  for  her  support  while  she  lived  with  her  other  children,  is  ad- 
missible in  an  action  against  her  administrator,  by  such  son-in-law, 
to  recover  for  her  support.  Hufford,  Admr.,  v.  Neher,  396. 

14.  Judicial  Notice.  —  The  court  will  take  judicial  notice  of  the 
county  in  which  a  given  station  on  a  specified  railroad  is  located. 

Louisville,  etc.,  R.  W.  Co.  v.  McAfee,  44s. 

15.  Reversal  of  Judgment  on  the  Evidence.  —  A  judgment  will  not 
be  reversed  on  appeal,  unless  there  is  an  entire  lack  of  evidence, 
either  direct  or  inferential  to  sustain  some  fact  absolutely  neces- 
sary to  its  support.  Pennsylvania  Co.  v.  Witte,  583. 

16.  Practice. — A  judgment  will  not  be  reversed  on  account  of  ad- 
mission of  evidence,  where  no  objection  was  made  to  the  question 
unty  after  it  was  answered.  lb. 

17.  Aagravation  of  Iniury.  —  Burden  of  Proof.  —  Defense.  —  The 
burden  of  showing  that  plaintiff's  injuries,  shown  to  have  been 
caused  by  defendant's  negligence,  were  aggravated  by  plaintiff's 
failure  to  use  ordinary  care,  judgment,  and  diligence  in  having  the 
injuries  properly  treated,  rests  upon  defendant. 

Citizens'  Street  R.  R.  Co.  v.  Hobbs,  610. 

18.  Deed  Absolute  in  Form. — 'Mortgage. —  All  the  facts  and  circum- 
stances attending  the  execution  of  a  deed  absolute  on  its  face, 
but  given  to  secure  the  repayment  of  money  advanced  to  the 
grantor,  are  admissible  in  evidence  in  an  action  between  the  origi- 
nal parties,  as  tending  to  show  whether  such  deed  is  in  fact  a 
mortgage.  Loeb  v.  McAlister,  643. 

19.  Willful  Injury. — Constructive  Intent. — Evidence  that  a  railway 
engineer,  while  running  a  train,  at  an  unlawful  speed,  over  a 
public  street  within  the  corporate  limits  of  a  city,  saw  a  man,  who 
was  in  fact  a  deaf  mute,  but  of  which  fact  the  engineer  had  no 
knowledge,  on  the  track  a  long  distance  in  front  of  the  train,  and 
notwithstanding  signals  he  saw  made  by  two  other  men  to  the  deaf 
mute,  ran  to  within  40  feet  of  him  without  giving  the  danger 
signal  or  slackening  the  speed  of  the  train,  which  ran  over  and 
killed  the  mute,  justifies  a  finding  by  the  jury  that  the  killing  was 
due  to  the  constructive  intent  or  willfulness  of  the  engineer. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Brafford,  Admr.t  655. 

20.  City  Ordinance. — Where  a  city  ordinance  is  admitted  in  evi- 
dence without  objection,  and  it  has  been  admitted  that  it  has 
been  passed,  the  jury  is  justified  in  concluding  that  the  ordinance 
was  in  force,  though  there  was  no  proof  of  publication  as  required 
by  law.  lb. 

21.  Deed. —  Consideration. —  Where  the  consideration  in  a  deed  is 
expressed  in  general  terms,  as  being  in  ''satisfaction  of  any  and  all 
claims  of  any  and  all  kinds  of  the  grantee  against  the  grantors,  or 
either  of  them,"  parol  evidence  is  admissible  to  show  the  nature  of 
the  consideration.  French  v.  Arnett,  Admr.,  674. 

22.  Presumption.  —  Burden  of  Proof.  —  Contract  in  Restraint  of 
Trade. — Damages. — In  an  action  for  damages,  for  breach  of  a 

Vol.  15—46 
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contract  in  restraint  of  trade,  it  will  be  presumed,  in  the  absence  of 
a  finding  to  the  contrary,  that  plaintiff  continued  in  the  business  to 
which  the  contract  related,  ana  the  burden  Is  on  the  defendant  to 
show  that  plaintiff  voluntarily  abandoned  the  operation  thereof. 

Van  Valkeriburgh  et  al.  v.  Dean  et  al.,  693. 

28.  City  Ordinance. — Proof  of  Publication. — When  Unnecessary. — 
In  an  action  for  the  penalty  for  the  violation  of  a  city  ordinance, 
proof  of  the  publication  of  the  ordinance  need  not  be  made,  unless 
it  be  denied  by  affidavit. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  City  of  NoblesviUe,  697. 

EXCEPTIONS— To  introduction  of  evidence,  see  Appellate  Pro- 
cedure, 6 ;  Aetna  Ins.  Co.  v.  Le  Boy,  49. 

EXCHANGE — Stipulation  of  in  note  renders  same  non-negotiable, 
see  Promissory  Note,  7;  Nicely  et  aL  v.  Commercial  Bank  of 
Union  City,  663. 

EXECUTION— 

Possession  of  Goods. — What  Constitutes. — Levy  by  Sheriff. — Where 
a  sheriff  makes  a  levy  on  goods,  and  forbids  persons  claiming  the 
right  of  possession,  touching  or  removing  them,  and  places  such 
goods  in  charge  of  his  representative,  although  no  actual  removal 
is  made  by  such  officer,  he  thereby  acquires  such  possession  as  will 
make  him  subject  to  an  action  of  replevin. 

Aman  et  al.  v.  MottweUer  ei  al.,  406. 

EXECTJTOBS  AND  ADMINISTRATORS  —  Suit  on  executor's 
bond,  see  Pleading,  12;  Piano  Mfg.  Co.  v.  Kesler,  110. 

EXEMPLARY  DAMAGES— Ejection  of  passenger,  see  Common 
Carrier.  2;  Calloway,  Bee,  v.  Mellett,  366. 
For  ejection  of  passenger,  see  Railroad,  1 ;  lb. 

EXHIBIT— Bond  as,  in  action  on  executor's  bond,  see  Pleading,  12; 
State,  ex  rel.,  v.  Adams,  310. 
When  plans  and  specifications  not  necessary  as,  see  Pleading,  25; 
Williams  v.  Markland  et  al.,  669. 

EXPERT  TESTIMONY— See  Malpractice;  Freeman  v.  Hutchin- 
son,  639. 

FALSE  REPRESENTATION— As  to  age,  see  Insurance,  1;  Su- 
preme Lodge  K.  of  H.  v.  Met  calf,  136. 

FENCES — Agreement  by  railroad  to  maintain,  see  Railroad,  4;  L. 
E.  <fc  W.  R.  R.  Co.  v.  Power,  179. 

FIRES   SET   BY  LOCOMOTIVE— See  Railroad,  7,  8;    Tien  v. 

Louisville,  etc.,  R.  W.  Co.,  304. 

FOOTBALL  TEAM— Manager  as  agent,  see  Evidence,  10;  Fruchey 
v.  Eagleson,  by  Next  Friend,  88. 

FORFEITURE— For  failure  to  pay  premiums,  see  Insurance,  4; 
Eichel  v.  Supreme  Lodge  K.  of  P.,  268. 

FORMER  ADJUDICATION— See  Res  Judicata. 

1.  The  true  and  just  rule  is  that  the  plaintiff  cannot  be  heard  in  a 
subsequent  action  to  say  that  the  issues  properly  tendered  by  his 
complaint  in  the  former  actions  were  not  heard  and  determined; 
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and  the  defendant  having  had  his  day  in  court  cannot  deny  that  he 
had  the  opportunity  to  meet  and  litigate  all  of  the  issues  thus  ten- 
dered by  the  complaint.  Franke  et  al.  v.  Franke,  529. 

2.  Whenever  the  matters  which  a  defendant  can  plead,  either  by 
way  of  answer  or  counter-claim,  go  to  defeat  the  right  of  the 

Slamtiff  to  recover,  they  must  be  taken  advantage  of  or  they  will  be 
eemed  to  have  been  adjudicated  ;  but  if  it  is  simply  such  matter  as 
entitles  the  defendant  to  judgment  against  the  plaintiff,  which  he 
may,  by  way  of  cross-action,  have  set-off  against  the  plaintiff's  right, 
he  can  take  advantage  of  the  opportunity  to  plead  it  and  have  it 
determined  or  not,  as  he  chooses.  lb. 

3.  Judgment  on  Ante-nuptial  Contract — A  judgment  in  an  ac- 
tion on  an  ante-nuptial  contract  for  farm  products  agreed  to  be 
delivered  yearly,  is  not  a  bar  to  a  subsequent  action  for  products 
which  had  not  matured  and  were  not  due  under  such  contract  at  the 
time  issue  was  joined  in  the  former  action.  lb. 

FRATERNAL  INSURANCE— See  Insurance,  6,  8,  0, 10, 11;  Su- 
preme Lodge  K.  of  P.  v.  Sourwine,  489 ;  Supreme  Lodge  K.  of  P. 
v.  Edwards,  524. 

FRAUD— See  Statute  of  Frauds. 
When  renewal  of  note  procured  by.  amounts  to  ratification ;  see 
Promissory  Note,  4;  Long  v.  Johnson  498. 

1.  Question  of  Fact—Special  Findings. — Fraud  is  a  question  of 
fact,  and  must  be  found  as  a  fact  in  the  special  findings,  and  not 
left  to  inference.  Johnson  et  al.  v.  Bedwell,  286. 

2.  False  Representations. — Sale. —  Caveat  Emptor. — A  representa- 
tion that  a  machine  is  new,  is  unavailing  in  an  action  for  raise  rep- 
resentations, where  the  plaintiff  had  opportunity  to  determine  such 
fact  for  himself.         Anderson  Foundry,  etc.,  Works  v.  Myers,  885. 

GRAVEL  ROAD— 

1.  Contractor's  Bond. — Action.— Liability  of  Sureties.— Subcontrac- 
tors.— Statute  Construed. — Debts  of  subcontractors  are  not  within 
the  scope  of  a  gravel  road  contractor's  bond,  under  section  5592, 
R  S.  1894,  guaranteeing  the  faithful  performance  of  the  work,  and 
"that  the  contractor  shall  promptly  pay  all  debts  incurred  by  him." 

Swindle  et  al.  v.  State  ex  rel. ,  415. 

2.  Bond. — Action.— A  bond  taken  in  pursuance  of  section  6859,  R  S. 
1894  (section  5095,  R.  S.  1881),  providing  for  the  letting  of  con- 
tracts for  the  construction  of  free  gravel  roads,  conditioned  for  the 
proper  performance  of  the  contract  within  the  time  and  manner 
prescribed  by  the  county  commissioners,  is  subject  to  the  provisions 
of  section  1285,  R  S.  1894,  providing  that  no  bond  taken  by  an 
officer  in  discharge  of  his  duty  shall  be  void  for  want  of  form  or 
substance  Herod  et  al.  v.  State  ex  rel.,  648. 

GUARANTY— 

1.  Notice. — Acceptance. — A  guaranty  in  the  words;  "I  hereby  agree 
to  hold  myself  responsible  for,  and  agree  to  pay  for,  any  goods 
and  merchandise  which  may  be  purchased  of  you  by  A.  L.  Lane, 
Lebanon,  Indiana,  to  the  amount  of  $500,"  constitutes  an  original 
undertaking,  and  it  is  unnecessary  to  aver  or  prove  notice  of  accept- 
ance thereof.  Lane  v.  Mayer  et  at,  882. 

2.  Continuing  Guaranty. — An  agreement  to  be  responsible  for  the 
purchase-price,  and  to  pay  for  ••  any  goods  and  merchandise  which 
may  be  purchased,"  to  the  amount  of  $500,  not  limited  as  to  time, 
is  a  continuing  one.  26. 
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HABMLE8S  EBROB— See  Appellate  Procedure,  28,  89;  Oifford 

v.  Hess  et  ah,  460;  Long  v.  Johnson,  498, 
See  Practice,  7;  Lingeman  v.  Shirk,  Exr.t  482. 
Overruling  demurrer  to  bad  paragraph  of  answer,  see  Practice,  9; 

Long  v.  Johnson,  498. 
As  to  instructions  to  jury,  see  Practice,  10;  Nafl  Life,  etc.,  Ins. 

Co.  v.  Whitacre,  506. 

1.  Instructions. —  Appellate  Procedure. —  A  judgment  will  not  be 
reversed  for  errors  in  instructions  when  the  jury  could  not  have 
been  misled  thereby.  Island  Coal  Co.  v.  Neat,  15. 

2.  Overruling  Demurrer. — Answer. — Special  Finding.— A  party  can- 
not be  harmed  by  the  overruling  of  a  demurrer  to  an  answer  which 
the  court  by  its  special  finding  declares  untrue. 

Levi  et  ail.  v.  Allen,  $8. 

8.  Overruling  Demurrer.  —Answer. — The  overruling  or  a  demurrer 
to  a  paragraph  of  the  answer  is  harmless  to  plaintiff  where  neither 
the  judgment  nor  any  conclusion  of  law  is  based  thereon.  lb. 

HOTEL— See  Civil  Rights  ;  Fruchey  v.  Eagleson,  by  Next  Friend,  88. 

HUSBAND— Estate  by  curtesy,  see  Descent  ;  Kemph  v.  Belknap, 
Admr.,  et  al.t  77. 

HUSBAND  AND  WIFE— 

Statute  of  Limitations. — The  statute  of  limitations  does  not  run 
against  a  married  woman,  as  affecting  a  note  due  to  her  from  her 
husband,  during  the  time  of  her  marriage  to  and  cohabitation  with 
her  said  husband,  by  reason  of  the  special  relationship  existing 
between  the  parties — that  of  husband  and  wife— and  sucn  period^  is 
to  be  excluded  from  calculation,  in  determining  whether  or  not 
the  claim  is  barred.  Fourthman,  Exr.,  v.  Fourthman,  199* 

INFANT—  Necessaries  furnished  by  hotelkeeper,  see  Pleading,  5; 

Fruchey  v.  Eagleson,  by  Next  Friend,  88. 

Contract. — Agency. — Necessaries.— An  infant  can  bind  himself  by  an 
agent  for  necessaries,  where  he  could  have  bound  himself  directly. 

lb. 

INN— See  Evidence,  10;  lb. 

INNKEEPER— Guests  entitled  to  equal  privileges,  see  Damages,  1; 
lb. 

Denial  of  equal  rights,  see  Pleading,  4,  5;  lb. 

Equal  accommodations,  see  Recovery  ;  lb. 
INSOLVENCY— See  Corporation,  1,  8;  Indiana  Novelty  Mfg.  Co. 

v.  McOill,  1. 
INSTRUCTIONS  TO  JX7BY— See  Appellate  Procedure,  86.  87, 

.    88,  89 ;  Citizens'  Street  R.  W.  Co.  v.  Hobbs,  610. 

How  brought  into  record,  see  Appellate  Procedure,  88;  lb. 

Exceptions  to,  see  Appellate  Procedure,  89;  lb* 

Failure  to  sign,  see  Appellate  Procedure,  40;  I b. 

Incomplete,  see  Appellate  Procedure,  41 ;  lb. 

See  Harmless  Error,  1;  Island  Coal  Co.  v.Neal,  15. 

Joint  assignment  of  error,  see  New  Trial,  4;  Edmonds  et  aL  v. 
Mounsey,  899. 
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Remedy  when  incomplete,  see  Practice,  1;  Island  Coal  Co.  v. 

Neal,  16. 
Party  cannot  complain  of  instruction  which  was  identical  with  one 

given  at  his  request,  see  Practice,  11 ;  Penn.  Co. v.  Witte,  688. 
As  to  punitive  damages  for  personal  injury,  see  Trial,  1 ;  Linton 

Coal  Co.  v.  Persons,  69. 
Presented  after  argument  began,  see  Trial,  7;  L.  K  <fe  W.  R  R  Co. 

r.Brafford,  Admr.,  $65. 

1.  Signature  of  Judge.— Record.— Appellate  Procedure.— -The  failure 
of  the  trial  judge  to  sign  the  instructions,  given  on  motion  of 
appellant,  is  not  available  to  the  latter,  where  there  is  no  claim  that 
the  instructions  in  the  record  are  not  identical  with  those  given; 
as  the  requirement  that  the  judge  must  sign  the  instructions  is 
mandatory  only  for  the  purpose  of  getting  the  instructions  into 
the  record,  ana  if  they  are  improperly  in  the  record,  for  want  of 
signature,  the  appellant  cannot  complain.    Fruchey  v.  Eagleson,  88. 

2.  Signature  of  Judge. — Practice. — The  failure  of  the  trial  judge  to 
sign  instructions  given  on  motion  of  appellant,  is  not  available 
error,  where  no  motion  was  made  below  to  have  the  instruction^ 
signed.  lb. 

8.  It  is  not  error  for  the  court  to  refuse  to  give  a  requested 
instruction,  when  same  is  not  Bigned  by  counsel. 

Louisville,  etc,  R  W.  Co.  v.  Ooben,  128. 

4.  It  is  not  error  for  the  court  to  refuse  instructions,  when  other 
instructions  given  by  the  court  covered  the  same  legal  propositions. 

Dale  et  al.T.  Jones,  480. 

tk  Incomplete.— When  an  instruction  is  correct  as  far  as  it  goes,  the 
party  who  desires  a  more  complete  statement  of  the  law,  must  ask 
for  it  and  meet  with  a  refusal  before  he  can  complain  of  the  court's 
action.      German  Fire  Ins.  Co.  v.  Columbia  Encaustic  Tile  Co., 628. 

&  Refusal  to  Oive  Instructions. — Error  cannot  be  predicated  upon 
the  refusal  to  give  instructions,  unless  the  record  discloses  affirm- 
atively that  such  instructions  were  tendered  to  the  court  before 
the  commencement  of  the  argument.  lb. 

7.  How  Made  Part  of  Record. — In  order  that  instructions  may  be 
made  a  part  of  the  record  without  a  bill  of  exceptions,  the  record 
must  affirmatively  show  that  they  were  filed. 

Loeb  v.  McAlister,  648. 

INSURANCE— See  Contract,  9;  Prudential  Ins.  Co.  v.  Meyers,  889. 

1.  False  Representation. — Pleading. — Answer. — An  answer  averring 
that  assured  obtained  admission  to  a  mutual,  fraternal  and  beneficial 
insurance  association,  by  falsely  representing  his  age  as  49,  when 
he  was  really  60,  when  the  constitution  and  by-laws  of  the  associa- 
tion prohibited  the  admission  of  members  over  55  years  of  age,  is 
bad,  if  it  does  not  show  a  tender-back  of  the  money  received  by 
said  association  from  assured. 

Supreme  Lodge  Knights  of  Honor  v.  Metcalf,  185. 

2.  Evidence. — Evidence  of  the  age  of  the  assured  is  admissible 
in  an  action  on  a  benefit  certificate,  purchased  by  one  who  had  no 
interest  in  the  life  of  the  assured,  and  who  kept  up  the  payments 
until  his  death,  under  a  defense  that  such  purchase  was  for  merely 
speculative  purposes  and  in  the  nature  of  a  wager.  lb. 

8.  Purchaser  of  Benefit  Certificate.— -If  the  purchaser  of  a  benefit 
certificate  was  not  eligible  to  become  a  beneficiary,  or  the  purchase 
was  purely  speculative,  still  he  should  recover  the  money  paid.    I  b. 
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4.  Failure  to  Pay  Premiums. — Forfeiture, — Mutual  Benefit  Associa- 
tion.— The  provision  in  a  certificate  of  life  insurance,  in  a  mutual 
benefit  association,  that  monthly  payments  shall  be  due  and  payable 
to  the  secretary  of  the  local  section,  without  notice,  on  the  first  day 
of  each  and  every  month,  and  a  failure  to  make  such  payment  on 
or  before  the  tenth  day  of  each  month,  shall  cause,  from  and  after 
such  date,  a  forfeiture  of  such  certificate,  is  not  waived  by  the 
promise  of  the  president  of  the  section,  as  a  personal  favor  to  the 
agent  of  the  insured,  to  notify  him  when  anything  should  become 
due  on  the  certificate,  and  his  failure  to  keep  such  promise,  where 
he  did  not  assume  to  act  for  or  in  behalf  of  the  insurer  in  making 
such  promise.  Eichel  v.  Supreme  Lodge  K,  of  P..  268. 

5.  Life. — Insurable  Interest. — Uncle  and  Nephew. — Thirteen- Year- 
Old  Boy. — One  does  not  have  an  insurable  interest  in  the  life  of  his 
thirteen-year-old  nephew,  simply  because  they  lived  together  in 
the  house  of  the  boy's  mother,  and  the  uncle  kept  his  nephew. 

Prudential  Ins,  Co.  of  America  v.  Jenkins,  297. 

6.  Mutual  Benefit  Association,  —  Evidence.  —  A  finding  that  the 
medical  examiner-in-chief  of  a  mutual  benefit  association  disap- 
proved an  examination  before  a  special  examiner  appointed  for 

*  that  purpose,  of  an  applicant  for  a  transfer  from  one  class  to 
another,  and  rejected  the  application  because  of  applicant's  age, 
and  for  no  other  reason,  is  justified  by  a  letter  from  such  medical 
examiner-in-chief  to  an  officer  of  applicant's  lodge,  referring  to  the 
rejection,  stating  that  the  physical  condition  of  a  man  75  years  of 
age  is  not  such  as  to  warrant  acceptance. 

Supreme  Lodge  K,  of  P.  v.  Sourwine  et  al.,  489. 

7.  Proof  of  Death. — Waiver  Of.  — Where  proofs  of  death  are  received 
by  the  insurer,  and  no  objections  are  made  to  the  same  at  the  time, 
but  liability  denied  upon  other  grounds,  such  action  will  constitute 
a  waiver  of  the  requirement  for  strict  proof.     • 

National  Life,  etc.,  Ins.  Co.  v.  Whitacre,  606. 

8.  Fraternal  Insurance. — Pleading. — Complaint, — Where  there  is  a 
conflict  between  the  complaint  and  the  written  contract  upon  which 
it  is  founded,  the  latter  must  prevail. 

Supreme  Lodge  K.  of  P.  v.  Edwards,  524. 

9.  Pleading. — Answer. — Failure  to  Set  Out  Copy  of  Written  In- 
strument.— An  answer  to  a  complaint  on  a  life  insurance  policy, 
based  upon  a  written  application  for  the  insurance,  is  bad  where  the 
application,  or  a  copy  thereof,  is  not  filed  with  the  answer.         26. 

10.  Representations  and  Warranties. — Where  the  statements  of  the 
insured,  in  an  application  for  insurance,  are  referred  to  by  the 
insurer  in  the  contract  as  warranties,  atone  time,  and  as  representa- 
tions at  another,  such  statements  will  be  construed  to  be  representa- 
tions only.  lb. 

11.  Representations  and  Warranties. — When  considering  the  policy 
and  application  together,  it  is  left  uncertain  whether  statements 
are  to  be  taken  as  warranties  or  representations,  the  construction 
most  favorable  to  the  policy-holder  is  to  be  adopted.  lb. 

12.  Policy. — Execution  Of. — Where  a  certificate  is  signed  by  A.  B., 
president  of  board  of  control,  the  averment  that  defendant  ex- 
ecuted it,  is  equivalent  to  an  averment  of  its  execution  under  the 
name  and  style  by  which  it  was  signed.  lb. 

13.  Pleading.— Departure. — A  reply  setting  up  a  custom  existing  in 
the  office  of  an  insurance  agent,  of  a  cleric  of  such  agent,  in  accept- 
ing risks  and  issuing  policies  for  defendant  insurance  company, 
with  its  knowledge  and  consent,  and  that  the   policy  in  suit 
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was  issued  in  that  manner,  and  that  the  defendant  company,  with 
full  knowledge  of  all  the  facts,  ratified  the  act  of  the  agent  by  ac- 
cepting the  premium,  is  not  a  departure  from  the  complaint  which 
declared  upon  the  policy. 

German  Fire  Ins.  Co.  v.  Columbia  Encaustic  TUe  Co.,  628. 

14.  Agency. — General  Agent. — An  agent  holding  a  commission  from 
an  insurance  company,  authorizing  him  to  take  risks  generally, 
without  placing  any  limitation  thereon,  either  as  to  the  kind 
of  risks  he  is  authorized  to  take,  or  the  territory  within  which  they 
may  be,  is  a  general  and  not  a  special  agent.  lb. 

15.  Limitation  of  Power  of  Agent.— A  clause  in  the  commission  of 
an  insurance  agent,  providing  that  he  shall  be  "subject  to  the 
rules  and  regulations  of  the  company,  and  such  instructions  as  may 
from  time  to  time  be  given  him,"  does  not  impose  upon  one  deal- 
ing with  such  agent  the  duty  of  ascertaining  the  authority  of  such 
agent  to  issue  a  policy  on  an  extra  hazardous  risk,  situated  in  a 
place  other  than  the  town  in  which  the  agent's  office  is  situated. 

lb. 

16.  Agent 8  Clerk. — An  insurance  company  is  bound  by  the  acts  of  a 
clerk  of  its  agent  in  accepting  risks  and  issuing  policies,  and  one 
dealing  with  the  clerk  as  such,  is  not  bound  to  inquire  into  his 
authority  to  perform  such  acts.  *  lb. 

17.  Execution  of  Policy.  —  Evidence.  —  Evidence  of  the  duties  of  a 
clerk  in  the  office  of  a  general  insurance  agent,  and  his  custom  in 
passing  upon  applications  for  insurance,  signing  the  name  of  the 
agent  to  the  policies  and  reports,  is  competent  to  show  the  execu- 
tion of  the  policy  in  suit,  which  has  been  issued  by  such  clerk.    76. 

18.  Execution  of  Policy. —  Evidence. — Proofs  of  loss,  and  the  corre- 
spondence between  the  general  agent,  from  whose  office  the  policy 
was  issued,  are  admissible  in  evidence  in  an  action  on  a  fire  insur- 
ance policy  the  execution  of  which  is  denied.  lb. 

19.  Liability  of  Company. — Repudiation  of  Contract.—  An  insurance 
company  cannot  relieve  itself  of  liability  by  repudiating  a  risk  after 
a  loss  has  occurred.  lb. 

INTENT— See  Constructive  Intent  ;  L.E.  <Sb  W.  R.  R.  Co.  v.  Braf- 
ford,  Admr.,  655. 

INTERROGATORIES  TO  JURY— See  Argument  to  Jury,  1,  2; 

Fruchey  v.  Eagleson,  by  Next  Friend,  88. 
Conflict  between  general  and  special  findings,  see  Master  and 

Servant,  7 ;  Arcade  File  Works  v.  Juteau,  460. 
In  conflict  with  general  verdict,  see  Trial,  8;  VermiUion  et  al.  v. 

Mustard,  298. 
Answer  not  sustained  by  evidence,  effect  on  general  verdict,  see 

Trial,  5;  Ft.  Wayne,  etc.,  JR.  W.  Co.  v.  Haberkom,  479. 

1.  Answers  To. — General  Verdict. — While  every  reasonable  pre- 
sumption is  indulged  in  favor  of  the  general  verdict,  the  same 
presumptions  arise  in  favor  of  answers  to  interrogatories,  which 
are  a  part  of  the  verdict ;  and  it  is  the  duty  of  the  court  to  reconcile 
the  answers  to  interrogatories  with  the  general  verdict;  but,  if  it 
cannot  be  done,  the  general  verdict  must  give  way  to  the  answers  to 
interrogatories.  Wilson  v.  Evers,  46. 

2.  Answers  Irreconcilable  with  General  Verdict. — Personal  Injury. 
— Master  and  Servant. — A  finding  by  the  jury,  in  answer  to  inter- 
rogatories, that  plaintiff  who  sued  for  injuries  sustained  while  in 
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defendant's  employ,  alleging  that  she  was  employed  to  perform 
specified  work  tree  from  special  danger,  but  was  required  to  leaye 
such  work  and  assist  in  operating  a  dangerous  machine  with  which 
she  was  unacquainted,  had  assisted  in  its  operation  a  number  of 
times  previously,  and  that  the  danger  from  operating  it  was  appar- 
ent, requires  a  verdict  for  defendant,  notwithstanding  a  general 
verdict  for  plaintiff .  lb. 

8.  Insufficient  Answers. — Insufficient  answers  returned  by  the  jury 
to  interrogatories  are  immaterial,  where  no  answers  that  could 
have  been  made  to  the  interrogatories  could  have  controlled  the 
general  verdict,  when  taken  in  connection  with  the  answers  re- 
turned to  other  interrogatories. 

Supreme  Lodge  K.  of  P.  v.  Edwards,  624. 

JUDGMENT— See  Collateral  Attack;  Supreme  Council,  etc.,  v. 
Boyle,  342. 

Reversal  on  evidence,  see  Evidence,  15, 16;  Pennsylvania  Co.  v. 
Witte,  588. 

See  Mechanic's  Lien,  4;  Manor  et  al  v.  Heffner  et  al.,  299. 

Alternative,  see  Revlevin,  1 ;  Woodard  v.  Myers,  42. 
JUDICIAL  NOTICE— As  to  records  of  appellate  court,  see  Appel- 
late Procedure,  88;  Cluggish  v.  Koons,  699. 

Of  location  of  railroad  station,  see  Evidence,  14;  Rollins  v.  Hart, 
677. 

JURISDICTION— See  Appellate  CotfRT;  Hoppes  v.  Chapin,  268. 
Of  person,  see  Superior  Court;  Newman  v.  Railway  Officials  and 
Employees',  etc.,  Assn,  29. 
JURY— When  court  should  not  direct  verdict  of,  see  Practice,  2; 
Oalbraith  et  al.  v  Holmes  et  al.,  84. 

LANDLORD  AND  TENANT— When  tenant  may  recover  for  dam- 
ages to  crops  for  failure  to  maintain  right-of-way  fence,  see  Rail- 
road, 5;  L.  E.  <Sb  W.  R.  R.  Co.  v.  Power,  179. 

1.  Natural  Gas  and  Oil  Lease. — Liability  of  Assignee  Not  in  Pos- 
session.— The  assignees  of  a  natural  gas  and  oil  lease  are  bound  by 
their  acceptance  of  such  lease,  to  make  good  the  covenants  contained 
in  the  lease  to  pay  rent,  and  such  obligations  are  not  postponed 
until  actual  entry  upon  the  land.  Edmonds  v.  Mounsey,  399 

2.  Pleading. — Assumption  of  Lease. — Statute  of  Frauds. — In  a  suit 
by  a  lessor  of  a  natural  gas  lease,  against  an  assignee  of  such  lease, 
it  is  not  necessary  to  plead  an  assumption  thereof  by  such  assignee, 
nor  is  such  transaction  affected  by  the  statute  of  frauds.  1 6. 

8.  Surrender  of  Lease. — A  condition  in  a  lease  that  a  surrender  there  - 
of  by  lessee  should  satisfy  all  damages  between  the  parties  thereto, 
applies  to  future  rentals  and  not  to  rentals  already  accrued.        lb. 

4.  One  tenant  in  common  of  a  lease  cannot,  without  the  consent  of 
his  co-tenants,  bind  their  interests  by  a  surrender  of  such  lease.    lb. 

5.  A  provision  in  an  oil  and  gas  lease  that  a  failure  to  complete 
an  oil  well  on  the  leased  premises,  or  make  payment  of  a  specified 
rental,  shall  render  the  lease  null  and  void,  is  not  effective  in  behalf 
of  the  lessee  unless  the  lessor  so  elects.  lb. 

6.  Oil  and  Oas  Lease. — Assignment  of  Lease. — Liability  of  Assignee. 
— The  assignee  of  an  oil  and  gas  lease  is  liable  for  the  performance 
of  the  conditions  therein  stipulated,  where  such  assignment  was 
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made  in  writing,  and  was  accepted  and  held  by  assignee  as  the  sole 
and  exclusive  owner  thereof.  Breckenridge  v.  Parrott,  411. 

7.  The  surrender  of  a  lease  about  two  months  before  the  expira- 
tion of  the  year,  for  which  rent  is  to  be  paid,  because  of  the  failure 
to  complete  an  oil  and  gas  well  on  the  premises,  does  not  relieve 
the  lessee  of  liability  for  rent,  in  the  absence  of  any  agreement  to 
release  or  acquit  the  payment  thereof.  lb. 

8.  Conversion. — Where  a  landlord  refuses  to  permit  the  assignee  of 
his  tenant  to  carry  out  the  contract  of  such  tenant,  in  harvesting 
and  threshing  a  crop  of  wheat,  and  the  landlord  takes  charge  of 
such  crop  and  appropriates  the  tenant's  share  to  his  own  use,  such 
acts  will  constitute  a  conversion,  for  which  the  landlord  will  be 
liable  to  his  tenant's  assignee.  Dale  et  al.  v.  Jones,  420. 

0.  Construction  of  Lease.—  Under  a  lease  providing  for  the  payment 
of  a  specified  rental  each  year  in  advance  for  every  well  from  which 
gas  is  used  off  the  premises,  so  long  as  gas  is  found  on  the  premises, 
the  lessee  is  not  liable  for  the  rental  upon  the  failure  of  the  well,  or 
if  it  become  impracticable  to  use  the  gas  therefrom. 

Indianapolis  Oas  Co.  et  al.  v.  Tetere  et  al.,  475. 

10.  Breach  of  Contract. — Measure  of  Damage.— In  an  action  by  a 
lessee  of  farmland  against  his  lessor,  for  a  breach  of  contract 
thereof,  evidence  of  the  average  yield  of  the  various  crops  contem- 
plated, the  cost  of  their  production  and  putting  same  on  tne  market, 
together  with  the  market  value  of  such  crops,  when  harvested,  is 
competent  to  show  the  measure  of  damages  of  such  breach  of  con- 
tract,  where  the  rent  is  to  be  paid  by  a  share  of  the  crop. 

Chew  v.  Lucas,  595. 

LAW  OF  CASE— See  Appellate  Procedure,  10;  Linton  Coal,  etc., 
Co.  v.  Persons,  69. 

LAW  MERCHANT— Essential  requisites  of  negotiable  paper,  see 
Promissory  Note,  5;  Nicely  et  al.  v.  Commercial  Bank  of  Union 
City,  563. 

LICENSE— As  distinguished  from  grant  of  interest  in  patent,  see 
Patent,  2;  Ft.  Wayne,  etc.,  R  R  Co.  v.  Haberkorn,  479. 

LICENSEE— See  Patent,  5;  lb. 
No  protection  against  negligence,  see  Railroad,  11 ;  HaU  v.  Cleve- 
land, etc.,  R  W.  Co.,  496. 

LIEN— For  feeding  stock,  see  Agister's  Lien  ;  Woodard  v.  Myers,  42. 
See  Mechanic's  Lien. 

LITE  INSURANCE— Insurable  interest,  see  Insurance,  5;  Pru- 
dential Ins.  Co.  v.  Jenkins,  297. 

LIMITATION  OF  ACTIONS— See  Statute  of  Limitations. 

MALPRACTICE- 

Evidence. — In  an  action  against  a  physician,  to  recover  damages 
resulting  from  the  alleged  negligence  of  such  physician  in  treating 
plaintiff's  injured  thumb,  it  was  not  error  for  plaintiffs  witness, 
who  was  a  physician,  to  examine  the  injured  thumb  in  the  presence 
of  the  jury,  and  to  exhibit  and  describe  its  condition. 

Freeman  v.  Hutchinson,  639. 

MARRIED  WOMAN— Mortgage  of  her  property  by  husband,  see 
Estoppel,  2;  Roberts  v.  Trammel  et  al.,  445. 
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HASTBB  AND  SERVANT— Personal  injury  of  servant  outside  of 
regular  employment,  see  Interrogatories  to  Jury,  2 ;  Wilson 
v.  Evers,  46. 

1.  Assumption  of  Risk. — A  servant  assumes  such  risks  as,  from  the 
nature  of  the  business  as  ordinarily  conducted,  he  must  have  known, 
and  those  risks  which  the  exercise  of  his  opportunities  for  inspec- 
tion would  have  disclosed  to  him. 

Linton  Coal,  etc.,  Co.  v.  Persons,  69. 

ft.  Assumed  Risks.  — A  servant,  who  is  engaged  in  work  which  he  was 
employed  to  perform,  assumes  those  risks  which  are  open  and 
obvious,  or  which  he  can  by  the  exercise  of  ordinary  care,  discover 
but  disregards.  Stuart  v.  The  New  Albany  Mfg.  Co.,  I84. 

8.  Personal  Injury. —  Complaint. — Obvious  Danger. —  General  and 
Specific  Averments. — An  allegation  in  a  complaint,  by  a  servant 
for  damages,  against  the  master,  that  he  did  not  know  of  the 
defect  in  the  appliance  which  caused  the  injury  complained  of, 
avails  nothing,  where  it  appears,  from  the  facts  pleaded,  that  he 
had  an  equal  opportunity  with  the  master  of  knowing  the  existing 
conditions,  and  could,  by  the  most  casual  observation,  have  seen 
the  defects.  lb. 

4  Obvious  Danger. — Rule  as  to  Special  Duty. — The  rule  that  a 
servant,  acting  under  specific  orders  of  his  superior,  as  to  the  man- 
ner of  doing  the  work,  does  not  assume  the  risk  incident  to  the  per- 
formance in  that  manner,  does  not  apply,  where  the  danger  is  open 
to  a  person  of  ordinary  prudence  and  intelligence.  76. 

5.  Injury  to  Employe. — Defective  Machinery. — Inexperience  of  Em- 
ploye.— It  is  the  duty  of  an  employe  who  is  operating  machinery 
with  which  he  is  unfamiliar,  to  inform  his  employer,  and  if  he 
conceals  his  inexperience  and  undertakes  to  operate  such  machinery 
and  is  injured  by  reason  of  his  inexperience,  the  employer  is  not 
answerable  therefor.  Arcade  File  Works  v.  Juteau,  460. 

6.  Condition  of  Machinery. — The  servant  has  a  right  to  assume 
that  the  master  has  done  his  dutv,  and  that  the  machinery  fur- 
nished him  with  which  to  work  is  in  reasonably  good  condition  and 
repair  and  that  the  natural  risks  attendant  upon  its  use  are  not  in- 
creased by  defects.  lb. 

7.  Conflict  of  General  and  Special  Findings  of  Jury. — A  general 
verdict  in  favor  of  a  servant  for  injuries  received  by  reason  of  the 
defective  condition  of  machinery  cannot  stand  where  the  answers 
to  interrogatories  negative  a  finding  of  the  defect  alleged  in  the 
complaint  as  the  basis  of  the  action,  although  another  and  distinct 
defect  is  found,  where  no  amendment  of  the  complaint  was  made  to 
conform  to  the  proof.  lb. 

8.  Duty  of  Master. — It  is  the  duty  of  the  master  to  exercise  reason- 
able care  to  furnish  reasonably  safe  places  in  which,  and  appliances 
with  which,  the  servants  are  to  work,  and  to  exercise  the  same  care 
to  keep  them  in  such  condition.        Pennsylvania  Co.  v.  Witte,  583. 

9.  Master's  Negligence. — Assumption  of  Hazards  by  Servant— The 
servant  does  not  assume  the  hazards  occasioned  by  the  master's 
negligent  breach  of  his  duty,  unless  with  knowledge  thereof  he  con 
tinues  in  the  master's  service.  lb. 

10.  Pleading.— Assumption  of  Ri*k. — Knowledge  on  the  part  of  a 
servant  of  the  negligent  failure  of  the  master  to  exercise  reason- 
able care  to  furnish  a  reasonably  safe  place  to  work,  and  reasonably 
safe  appliances,  is  not  to  be  regarded  as  included  under  the  head  of 
"  Contributory  Negligence,"  but  it  is  an  independent  factor,  the  ex- 
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HILL  PRIVILEGE— See  Advebsb  Possession,  1 ;  Torre  Haute,  etc, 
R.  R.  Co.  v.  Zehner,  278. 

MUTES  AND  MIKING -Condition  of  roof,  see  Evidence,  1,  2; 
Island  Coal  Co.  v.  jVeal,  16. 

MISCONDUCT   OS1  COUNSEL— See  Argument  to  Jury,  1,  2; 
Fruchey  v.Eagleson,  by  Next  Friend,  88. 

MORTGAGE— See  Chattel  Mortgage. 
When  deed  is  construed  as,  see  Evidence,  18;  Loeb  v.  McAlister, 
648. 

Priority  of  liens,  see  Mechanic's  Lien,  6 ;  Carriger  et  al.  v.  Mackey, 

892. 

Deed  Absolute  in  Form.— Contemporaneous  Agreement— A  deed  of 
real  property,  though  absolute  on  its  face,  given  to  secure  a  loan, 
executed  contemporaneously  with  a  written  agreement  on  the  part 
of  the  grantee,  to  reoonvey  on  repayment,  or  the  sum  advanced, 
with  interest,  is  a  mortgage  as  between  the  parties  thereto;  and  if 
such  grantee,  before  default  by  the  grantor,  conveys  the  premises 
to  an  innocent  purchaser  who  ousts  the  grantor  for  possession,  such 
first  grantee  is  liable  in  damages.  Loeb  v.  McAlister,  648. 

MUNICIPAL  CORPORATION— 

1.  Personal  Injuries.  —  Defective  Sidewalk.  —  Contributory  Negli- 
gence.— Knowledge  on  the  part  of  a  pedestrian  of  a  defect  in  a  side- 
walk is  not  in  general,  conclusive  evidence  of  negligence  on  his  part 
in  attempting  to  use  it.  He  is  not  bound  to  forego  the  use  of  the 
walk,  but  must  use  care  commensurate  with  the  danger  to  be 
encountered.  City  of  Huntingburgh  v.  First,  562. 

2.  Personal  Injuries. —  Evidence.— Sufficiency  O/.— Evidence  that 
plaintiff  was  injured  by  falling  over  a  loose  board  in  a  sidewalk, 
which  was  tipped  up  by  another  person  stepping  thereon,  and  that 
she  knew  of  tne  condition  of  the  walk,  and  was  looking  for  holes 
in  the  walk,  is  insufficient  to  support  a  verdict  in  her  favor.       lb. 

8.  Notice  of  Danger. — One  who  knows  that  there  are  loose  boards 
on  a  sidewalk  is  chargeable  with  knowledge  that  they  are  liable  to 
tip  when  a  person  steps  upon  the  ends  thereof.  lb. 

4  Contributory  Negligence. — Burden  of  Proof. — In  an  action  for 
personal  injuries,  the  burden  is  upon  the  plaintiff  to  show  that  she 
was  free  from  contributory  negligence.  lb. 

5.  Change  of  Grade  of  Street— Damages. — A  city  is  liable  to  prop- 
erty owners  where  it  has  established  the  grade  of  a  street,  and  the 
abutting  property  has  been  improved  in  conformity  to  such  grade, 
and  a  new  grade  subsequently  established  to  the  injury  of  the 
property.  Keehn  v.  McOillintddy  et  al. ,  680. 

6.  Change  of  Grade  in  Street. — Damages.— The  city  is  not  liable 
in  damages  for  a  change  from  the  natural  grade  of  a  street  to  one 
established  by  the  city.  lb. 

7.  Complaint.— Damages. — Change  of  Grade  of  Street — Where  the 
ordinance  set  out  in  a  complaint  for  damages  for  change  in  the 
grade  of  a  street  is  a  general  one  and  fixes  the  grade  at  the  cross- 
ings of  the  streets  surrounding  plaintiff's  property,  taken  in  con- 
nection with  the  averment  that  the  street  was  graded  in  accord- 
ance with  such  established  grade,  the  complaint  sufficiently  shows 
a  previously  established  grade.  lb. 
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8.  Ordinance.— Lost  Record. — The  losing  of  the  record  of  an  or- 
dinance does  not  render  the  ordinance  invalid,  where  it  does  not 
appear  but  that  the  original  is  in  existence.  lb. 

MUTUAL  BENEFIT  ASSOCIATION— See  Insurance,  4, 6;  Eichel 
v.  Supreme  Lodge  K.  of  P.,  268;  Supreme  Lodge  K,  of  P.  v,  Ed- 
wards, 524. 

NATXJBAL  GAS — Liability  of  assignee  of  lease,  see  Landlord  aot 
Tenant,  1,  2,  5,  6;  Edmonds  v.  Mounsey,  399;  Breckenridge  v. 
Parrott,  J^lL 
Construction  of  lease,  see  Landlord  and  Tenant,  9;  Indianapolis 
Gas  Co.  et  al.  v.  Teters  et  al..  475. 

NEGLIGENCE— As  to  checks  signed  in  blank,  see  Banks  and  Bank- 
ing, 8 ;  Snodgrass  et  al.  v.  Sweetser  et  al.,  682. 
See  Master  and  Servant. 

Animal  killed  at  highway-crossing,  see  Special  Verdict,  2;  Louis- 
ville, etc.,  R.  W.  Co.  v.  Ousler,  332. 
NEGOTIABLE  PAPER— Stipulation  of  "costs  of  collection"  does 
not  destroy,  see  Promissory  Note,  6;  Nicely  et  al.  v.  Commercial 
Bank  of  Union  City,  563. 
The  stipulation  in  note  for  "exchange"  renders  same  non-negoti- 
able, see  Promissory  Note,  7;  lb. 
NEWSPAPER— See  Advertisement  ;  Stuckey  et  al.  v.  Hardy  et  al. ,  19 

NEW  TRIA1V— See  Appellate  Procedure,  14;  Johnson  et  ah  v. 
Bedwell,  236. 
The  remedy  when  finding  is  contrary  to  evidence,  see  Practice, 
18;  Van  Valkenburgh  et  aL  v.  Dean  et  al,  693. 

1.  Substantial  Justice. — Practice. — If,  in  the  trial  court,  it  does  not 
appear  that  substantial  justice  has  been  done,  a  new  trial  should  be 
granted.  Campbell  v.  Conner,  Admr.,  23. 

2.  Refusal  of  Court  to  Render  Judgment  on  SpecialVerdict — The 
refusal  of  the  court  to  render  judgment  on  a  special  verdict,  is  not 
cause  for  a  new  trial.  If  a  party  wishes  to  avail  himself  of  such 
ruling,  he  must  make  a  motion  for  judgment  on  the  verdict  and 
except  to  the  ruling  thereon,  and  assign  such  ruling  as  error  in  this 
court.  Hoppes  v.  Chapin,  258. 

3.  Joint  Motion. — A  joint  motion  for  new  trial  by  all  the  defendants, 
on  the  ground  that  the  verdict  is  excessive,  is  properly  denied 
unless  the  verdict  was  wrong  as  to  all  of  the  defendants. 

Edmonds  et  al.  v.  Mounsey,  399. 

4.  Instructions. — A  motion  for  a  new  trial  on  the  ground  of  error  in 
giving  several  instructions  is  properly  denied  unless  all  of  the 
instructions  were  erroneous.  lb. 

5.  Finding  After  Term.— -Statute  Construed.— Where  a  finding  of 
the  court  is  made,  after  the  expiration  of  the  term  of  court,  in 
which  such  case  was  submitted,  and  such  finding  filed  with  the 
clerk  during  vacation,  such  finding  will  not  become  effective  until 
the  next  succeeding  term  of  court,  and  a  motion  for  a  new  trial  filed 
at  said  succeeding  term  of  court  was  in  time,  under  section  561,  R. 
S.  1881  (section  570,  R.  S.  1894).  Bush  et  al  v.  Barkman,  407. 

6.  Newly-Discovered  Evidence. — A  new  trial  should  not  be  granted 
on  account  of  newly-discovered  evidence,  unless  such  evidence 
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would  probably  produce  a  different  result,  or  in  some  way  influence 
the  verdict  Freeman  v.  Hutchinson,  639. 

NON-EXPERT  TESTIMONY— As  to  genuineness  of  signature,  see 
Evidence,  5;  Campbell  v.  Conner,  Admr.,  23. 
As  to  value  of  services  rendered  in  nursing  sick,  see  Witness;  Huf- 
ford,  Admr.,  v.  Neher,  396. 

NOTICE— When  contract  provided  for,  see  Contract,  8;   Piano 

Mfg.  Co.  v.  Kesler,  110 
Of  acceptance  when  unnecessary,  see  Guaranty,  1 ;  Lane  v.  Mayer 

et  al.,  382. 
Of  defect  in  sidewalk,  see  Municipal  Corporation,  3;  City  of 

Huntingburgh  v.  First,  552. 

OIL— See  Natural  Gas. 

OPEN  AND  CLOSE— Right  to,  cannot  be  shifted  after  trial  com- 
menced, see  Trial,  4;  Boyd  Y.Smith  et  al.,  324. 

OPINION  EVIDENCE— As  to  value  of  services  rendered  in  nursing 
sick,  see  Witness;  Hufford,  Admr.,  v.  Neher,  396. 

ORDER-BOOK  ENTRIES— When  silent  as  to  time  of  filling  bill  of 
exceptions,  see  Appellate  Procedure,  17;  Boyd  v.  Smith  et  ah. 

32^. 

ORDINANCE— See  City  Ordinance. 

PARENT  AND  CHILD— 

No  Action  by  Mother  at  Common  Law. — Damages. — At  common  law 
a  mother  had  no  action  for  damages  for  the  injury  of  her  minor 
child.  Citizens'  Street  R.  W.  Co.vmWMoeby,31£. 

PARTIES— See  Appellate  Procedure,  11 ;  Perry  v.  Botkin  et  al.,  83. 

PATENTS— 

1.  Definition. — A  patent  is  a  grant  to  the  patentee,  his  heirs  and 
assigns,  for  a  stated  period,  of  the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  discovery  throughout  the  United  States. 

Ft.  Wayne,  etc.*  R.  R.  Co.  v.  Haberkorn,  479. 

2.  Transfer  of  Limited  Interest  In. — License. — A  transfer  of  a  right 
to  make  and  use  a  patented  appliance  upon  a  particular  number 
of  machines  is  merely  a  license  and  not  a  grant  of  an  interest  in  the 
patent.  lb. 

3.  Implied  Contract. — A  railroad  company  is  not  entitled  to  the 
use  of  an  invention  by  its  master  mechanic,  where  none  of  the  com- 
pany's material  or  labor  entered  into  the  discovery  or  perfection  of 
the  invention,  and  nothing  belonging  to  the  company  was  devoted 
to  the  construction  of  the  appliances  until  after  the  invention  had 
been  put  in  definite  form  and  patent  either  issued  or  applied  for. 

lb. 

4.  Measure  of  Damages.— -The  measure  of  recovery  by  a  patentee 
for  the  use  of  his  appliance  by  a  licensee,  is  not  the  worth  or  value 
of  the  appliance  to  the  licensee,  but  its  value  generally.  lb. 

5.  Licensee.  —  Rights  of  Subsequent  Purchaser. — A  purchaser  of 
a  patent-right  takes  subject  to  the  rights  of  a  licensee  theretofore 
granted.  lb. 
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PAYMENT— 

Accepting  Note  for  Purchase-price  of  Land. — An  acceptance  of  a 
note  payable  in  bank,  for  the  amount  of  the  purchase-price  of  land, 
operates,  prima  facie,  as  payment  to  the  vendor. 

Davis  &  Rankin  Building  and  Mfg.  Co.  v.  Vice  et  al.,  117 

PENALTY— For  violation  of  city  ordinance,  see  Pleading,  26 ;  L.E. 
&W.RR.  Co.  v.  City  of  Ndblesville,  697. 
See  Statutory  Penalty. 

PERSONAL  INJURIES— See  Evidence,  1;  Island  Coal  Co.  v. 
Neal,  15. 

Measure  of  damages,  see  Evidence,  9;  Linton  Coal,  etc.,  Co.  v.  Per- 
sons, 69. 

Aggravation  of,  see  Evidence,  17;  Citizens'  Street  R.W.Co.v. 
Hobbs,  610. 

Of  servant  while  engaged  outside  of  scope  of  regular  employment, 
see  Interrogatories  to  Jury,  2 ;  Wilson  v.  Evers,  46. 

See  Master  and  Servant,  2,  3,  4,  5,  G;  Stuart  v.  New  Albany  Mfg. 
Co.,  184;  Arcade  File  Works  v  .Juteau,  469. 

See  Pleading,  7,  8;  L.  E.&  W.R.  R.  Co.  v.  Hancock,  194. 

See  Willful  Injury;  L.  E.  <Sb  W.  R.  R.  Co.  v.  Brafford,  Admr.,  656. 

Willfulness — Intent  May  be  Actual  or  Constructive. — Dea*h.  —Where 
an  intention  to  commit  the  injury  exists,  whether  that  intention 
be  actual  or  constructive,  the  wrongful  act  ceases  to  be  merely  a 
negligent  injury,  and  becomes  a  willful  act.  lb. 

PERSONAL  PROPERTY— Levy  on  by  sheriff,  see  Executor; 
Aman  et  al.  v.  Mottweiler  et  al.,  405. 

PHYSICIAN—As  expert  Witness,  see  Malpractice;  Freeman  v. 
Hutchinson,  6S9. 

PLEADING— See  Answer.    See  Complaint. 

Substituted  pleading,  see  Appellate  Procedure.  16;  State,  ex  ret, 
Hall,  v.  McQUl  et  al.,  289. 

Theory  on  appeal,  see  Appellate  Procedure,  21 ;  Anderson  Foun- 
dry, etc.,  Works  v.  Myers,  385. 

See  Appellate  Procedure,  28;  Gifford  v.  Hess  et  al.,  450. 

Departure,  see  Insurance,  18;  German  Fire  Ins.  v.  Columbia  En- 
caustic Tile  Co.,  623. 

See  Landlord  and  Tenant,  2 ;  Edmonds  v.  Mounsey,  399. 

1.  Counter-claim. —  Set-ojf. —  Action  by  Assignee  of  Note. —  Private 
Corporation. — In  an  action  on  a  note  given  in  payment  of  stock  in 
a  private  corporation,  by  the  assignee  of  the  note,  the  note  having 
been  assigned  as  collateral  security  for  a  debt  past  due  and  unpaid, 
and  the  assignor  having  become  insolvent,  the  maker  of  the  note, 
who  is  a  stockholder  and  officer  of  the  assignor  company,  has  the 
right  to  set  up  a  counter-claim  or  set-off  as  a  defense  to  the  note,  an 
obligation  running  from  him  to  the  assignor. 

Indiana  Novelty  Mfg.  Co.  v.  McGUl,  1. 

2.  Complaint. — Life  Insurance. — In  an  action  on  an  insurance  policy 
which  provides  for  the  payment  of  a  specified  amount  in  the  event 
the  decedent's  death  results  directly  and  immediately  from  "  physi- 
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cal,  bodily-  injury  inflicted  by  external,  violent,  and  accidental 
means,"  the  complaint  is  insufficient  which  does  not  allege  that 
death  resulted  from  injuries  accidentally  received. 

Newman  v.  Railway  Officiate  and  Employee*?,  etc.,  Asm.,  29. 

8.  Argumentativeness. — Demurrer.  —  Argumentativeness  in  a  plead- 
ing is  not  ground  for  demurrer.  Brower  v.  Ream,  51. 

4.  Complaint. — Inn. — Denial  of  Equal  Accommodations,  etc. — Stat- 
utory Penalty. — The  averment  in  a  complaint  in  an  action  under 
sections  8291-3293,  R.  S.  1894,  to  recover  the  statutory  penalty  for 
the  denial  to  plaintiff  of  the  full  and  equal  privileges  and  enjoy- 
ment of  the  accommodations  and  facilities  of  an  inn,  to  the  effect 
that  the  same  were  denied  plaintiff,  is  sufficiently  specific  and  need 
not  specify  the  particular  accommodations  and  privileges  denied 
him.  Fruchey  v.  Eagleson,  by  Next  Friend,  88. 

fi.  Complaint. — Inn. — Statutory  Penalty. — Proof.— la  such  an  ac- 
tion, plaintiff  need  not  aver  or  prove  that  the  meals  and  lodging 
applied  for  were  necessaries,  although  he  avers  that  he  was  under 
twenty-one  years  of  age  at  the  time,  where  the  complaint  avers  that 
the  privileges  were  refused  because  he  was  a  negro.  lb. 

0.  City  Ordinance. — An  averment,  in  a  complaint,  of  the  existence 
of  an  ordinance  is  all  that  is  required  in  order  that  the  same  may 
become  entitled  to  be  admitted  in  evidence. 

JU  E.  <Sb  W.  R.  R.  Co.  v.  Hancock,  194. 

7.  Personal  Injury.  —  Contributory  Negligence.  —  If  there  be  no 
general  averment  that  the  injury  was  received  without  any  fault  on 
part  of  plaintiff,  but  a  statement  of  the  facts  be  pleaded  in  such  a 
way  as  to  preclude  the  presumption  of  contributory  fault  on  plain- 
tiff's part,  this  will  be  sufficient.  lb. 

8.  Railroad. — In  an  action  against  a  railway  company  for  personal 
injuries  caused  by  the  alleged  negligence  of  defendant  in  running 
its  train  over  a  street  crossing  at  a  rate  of  speed  prohibited  by  a 
city  ordinance,  an  averment  that  without  any  fault  or  negligence  on 
the  part  of  plaintiff,  defendant's  train,  by  reason  of  its  negligence, 
came  in  close  proximity  to  the  horse  driven  by  plaintiff,  while- 

Elaintiff  was  attempting  to  cross  the  tracks,  and  frightened  said 
orse,  and  caused  him  to  upset  the  buggy  and  throw  the  plaintiff  to 
the  ground,  does  not  sufficiently  allege  plaintiff's  freedom  from 
contributory  negligence.  lb. 

9.  Contributory  Negligence. — The  doctrine  of  contributory  negli- 
gence does  not  apply  to  an  action  for  damages  for  injuries  sustained 
by  being  forcibly  ejected  from  a  passenger  train. 

Louisville,  etc.,  R.  W.  Co.  v.  Goben,  12$. 

10.  Complaint.  —  Contract.  —  The  first  paragraph  of  a  complaint, 
alleging  that  defendants  are  indebted  to  plaintiff  in  the  sum  of 
$500  for  services  rendered  at  defendants  special  instance  and 
request,  will  be  held  to  be  on  a  quantum  meruit,  it  being  followed 
by  a  second  paragraph  for  $500  expressly  agreed  to  be  paid  for  the 
services,  though  the  bill  of  particulars  filed  with  both  paragraphs 
recited:  "Said  services  being  rendered  upon  the  promises  and 
agreement  of    *    *    *    to  pay  said    *    *    *    $500  for  his  services. 

Vermillion  et  al.  v.  Mustard,  893. 

11.  Complaint. — Mechanic's  Lien. — A  complaint  to  foreclose  a  me- 
chanic s  lien,  which  avers  that  the  defendants  purchased  of  the 
plaintiffs  "certain  building  materials  [naming  them],"  which 
were  delivered  at  the  "building  for  the  purpose  of  being  used  in 
the  erection  and  construction  of  the  same,  and  were  used  in  the 
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construction  of  said  building/'  sufficiently  shows  that  the  materials 
were  furnished  for  defendants'  buildings. 

Manor  et  al.  v.  Heffner  et  al.,  299. 

12.  Complaint  on  Executor's  Bond. — Exhibit. — A  complaint  on  an 
executor's  bond,  founded  on  section  865,  R.  S.  1894,  is  not  good 
on  demurrer,  unless  the  original  or  a  copy  of  such  instrument  is  tiled 
therewith,  notwithstanding  the  averment  in  the  complaint  that 
such  instrument  is  filed  with  the  pleading. 

State,  ex  rel.,  v.  Adams,  310. 

18.  Complaint.  — Injuries  to  Adopted  Child.  — A  complaint  for  in j  uries 
to  a  boy  described  as  an  adopted  son  of  the  plaintiff,  without  show- 
ing anything  further  as  to  the  facts  of  the  adoption  or  his  eman- 
cipation by  his  parents,  is  not  sufficient  to  show  any  right  of  the 
Slaintiff  to  recover  for  the  loss  of  his  services,  under  section  267, 
I.  S.  1804  (section  266,  K.  S.  1881),  providing  that  the  father,  or  in 
case  of  his  death,  desertion,  or  imprisonment,  the  mother  may 
maintain  an  action  for  the  injury  or  death  of  her  child. 

Citizens'  Street  R.  W.  Co.  v.  WUloeby,  312. 

14.  Demurrer  to  Answer. — It  is  not  material  error  to  sustain  a  de- 
murrer to  paragraph  of  answer  if  all  defenses  admissible  under  it 
can  be  made  under  remaining  pleadings  which  are  sustained. 

Shick  v.  Citizens  Enterprise  Co.,  329. 

15.  Joint  Answer. — Demurrer. — An  answer  pleaded  jointly  as  to 
several  parties  must  be  good  as  to  all,  or  a  demurrer  to  it  is  properly 
sustained.  Supreme  Council,  etc,  v.  Boyle,  SJfJ. 

16.  Complaint. — Appeal  Bond. — The  execution  of  an  appeal  bond 
by  the  sureties  is  not  sufficiently  alleged  by  a  complaint  avering  the 
execution  of  the  bond  by  the  principal  defendant,  and  that  the  ap- 
peal was  perfected.  lb. 

17.  Duplicity  O/.— Where  the  facts  pleaded  are  such  that  they  may 
be  construed  as  proceeding  upon  different  theories  in  the  statement 
of  a  cause  of  action,  the  construction  placed  upon  them  by  the  trial 
court  will'be  followed  by  this  court.   Calloway,  Bee,  v.  Mellett,  365. 

18.  Complaint. — Tort. — Contract.  — Tort  and  contract  cannot  properly 
be  commingled  in  the  same  paragraph  of  complaint 

Anderson  Foundry,  etc.,  Works  v.  Myers,  386. 

19.  Complaint. —  False  Representations. —  Caveat  Emptor.— A  com- 
plaint is  not  sufficient  upon  the  theory  of  false  representations, 
where  it  appears  that  the  machine  in  question  was  delivered  upon 
plaintiff's  premises,  and  was  there  tested  by  defendant's  agent  in 
plaintiff's  absence,  and  the  character  of  its  work  and  its  capacity 
falsely  reported  to  plaintiff,  but  that  plaintiff  had  ample  opportunity 
to  test  the  machine,  in  such  respects,  before  he  made  payment  on 
the  same  and  executed  his  note  for  the  balance,  but  neglected  to  do 
so,  it  not  appearing  but  that  plaintiff  was  as  competent  to  make  the 
test  as  defendant  or  its  agent!  lb 

20.  Complaint. — Joint  Liability. — A  complaint  on  an  account  for 
goods  sold  and  delivered  is  not  good  against  a  co-defendant  who 
was  the  alleged  owner  of  the  building  m  which  such  goods  were 
situated  and  who  by  certain  actions  fraudulently  prevented  the 
purchaser  of  the  goods  from  paying  for  the  same,  without  alleging 
the  insolvency  of  the  purchaser  or  in  some  way  negativing  plain- 
tiff's ability  to  collect  the  purchase-price  from  him  by  legal  process. 

Boos  et  al.  v.  Brown,  459. 

21.  Complaint.  — Railroad.  — Death  by.  Wrongful  Act. — Willful  Injury. 
— A  complaint,  in  an  action  against  a  railroad  company  for  willful 

Vol.  15—47. 
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defendant's  employ,  alleging  that  she  was  employed  to  perform 
specified  work  free  from  special  danger,  but  was  required  to  leaye 
such  work  and  assist  in  operating  a  dangerous  machine  with  which 
she  was  unacquainted,  had  assisted  in  its  operation  a  number  of 
times  previously,  and  that  the  danger  from  operating  it  was  appar- 
ent, requires  a  verdict  for  defendant,  notwithstanding  a  general 
verdict  for  plaintiff.  lb. 

8.  Insufficient  Answers. — Insufficient  answers  returned  by  the  jury 
to  interrogatories  are  immaterial,  where  no  answers  that  could 
have  been  made  to  the  interrogatories  could  have  controlled  the 
general  verdict,  when  taken  in  connection  with  the  answers  re- 
turned to  other  interrogatories. 

Supreme  Lodge  K.  of  P.  v.  Edwards,  624. 

JUDGMENT— See  Collateral  Attack;  Supreme  Council,  etc,  ▼. 
Boyle,  342. 

Reversal  on  evidence,  see  Evidence,  15, 16;  Pennsylvania  Co.  v. 
Witte,  683. 

See  Mechanic's  Lien,  4;  Manor  et  al  v.  Heffner  et  al.f  299. 

Alternative,  see  Revlevin,  1 ;  Woodard  v.  Myers,  42. 
JUDICIAL  NOTICE— As  to  records  of  appellate  court,  see  Appel- 
late Procedure,  88;  Cluggish  v.  Koons,  699. 

Of  location  of  railroad  station,  see  Evidence,  14;  Rollins  v.  Hare, 
677. 

JURISDICTION— See  Appellate  Court;  Hoppes  v.  Chapin,  258. 
Of  person,  see  Superior  Court;  Newman  v.  Railway  Officials  and 
Employees9,  etc.,  Assn,  29. 

JURY— When  court  should  not  direct  verdict  of,  see  Practice,  2; 
Galbraith  et  al.  v  Holmes  et  al.,  84. 

LANDLORD  AND  TENANT— When  tenant  may  recover  for  dam- 
ages to  crops  for  failure  to  maintain  right-of-way  fence,  see  Rail- 
road, 5;  L.  E.  <fc  W.  R.  R.  Co.  v.  Power,  179. 

1.  Natural  Oas  and  Oil  Lease. — Liability  of  Assignee  Not  in  Pos- 
session.— The  assignees  of  a  natural  gas  and  oil  lease  are  bound  by 
their  acceptance  of  such  lease,  to  make  good  the  covenants  contained 
in  the  lease  to  pay  rent,  and  such  obligations  are  not  postponed 
until  actual  entry  upon  the  land.  Edmonds  v.  Mounsey,  399 

2.  Pleading. — Assumption  of  Lease. — Statute  of  Frauds. — In  a  suit 
by  a  lessor  of  a  natural  gas  lease,  against  an  assignee  of  such  lease, 
it  is  not  necessary  to  plead  an  assumption  thereof  by  such  assignee, 
nor  is  such  transaction  affected  by  the  statute  of  frauds.  1  b. 

8.  Surrender  of  Lease.  — A  condition  in  a  lease  that  a  surrender  there- 
of by  lessee  should  satisfy  all  damages  between  the  parties  thereto, 
applies  to  future  rentals  and  not  to  rentals  already  accrued.        lb. 

4.  One  tenant  in  common  of  a  lease  cannot,  without  the  consent  of 
his  co-tenants,  bind  their  interests  by  a  surrender  of  such  lease.    lb. 

6.  A  provision  in  an  oil  and  gas  lease  that  a  failure  to  complete 
an  oil  well  on  the  leased  premises,  or  make  payment  of  a  specified 
rental,  shall  render  the  lease  null  and  void,  is  not  effective  in  behalf 
of  the  lessee  unless  the  lessor  so  elects.  lb. 

6.  Oil  and  Oas  Lease. — Assignment  of  Lease. — Liability  of  Assignee. 
— The  assignee  of  an  oil  and  gas  lease  is  liable  for  the  performance 
of  the  conditions  therein  stipulated,  where  such  assignment  was 
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made  in  writing,  and  was  accepted  and  held  by  assignee  as  the  sole 
and  exclusive  owner  thereof.  Breckenridge  v.  Parrott,  411. 

7.  The  surrender  of  a  lease  about  two  months  before  the  expira- 
tion of  the  year,  for  which  rent  is  to  be  paid,  because  of  the  failure 
to  complete  an  oil  and  gas  well  on  the  premises,  does  not  relieve 
the  lessee  of  liability  for  rent,  in  the  absence  of  any  agreement  to 
release  or  acqidt  the  payment  thereof.  lb. 

8.  Conversion. — Where  a  landlord  refuses  to  permit  the  assignee  of 
his  tenant  to  carry  out  the  contract  of  such  tenant,  in  harvesting 
and  threshing  a  crop  of  wheat,  and  the  landlord  takes  charge  of 
such  crop  and  appropriates  the  tenant's  share  to  his  own  use,  such 
acts  will  constitute  a  conversion,  for  which  the  landlord  will  be 
liable  to  his  tenant's  assignee.  Dale  et  al.  v.  Jones,  420. 

0.  Construction  of  Lease. — Under  a  lease  providing  for  the  payment 
of  a  specified  rental  each  year  in  advance  for  every  well  from  which 
gas  is  used  off  the  premises,  so  long  as  gas  is  found  on  the  premises, 
the  lessee  is  not  liable  for  the  rental  upon  the  failure  of  the  well,  or 
if  it  become  impracticable  to  use  the  gas  therefrom. 

Indianapolis  Oas  Co.  et  al.  v.  Tetere  et  al.,  475. 

10.  Breach  of  Contract — Measure  of  Damage.— In  an  action  by  a 
lessee  of  farmland  against  his  lessor,  for  a  breach  of  contract 
thereof,  evidence  of  the  average  yield  of  the  variotfe  crops  contem- 
plated, the  cost  of  their  production  and  putting  same  on  the  market, 
together  with  the  market  value  of  such  crops,  when  harvested,  is 
competent  to  show  the  measure  of  damages  of  such  breach  of  con- 
tract, where  the  rent  is  to  be  paid  by  a  share  of  the  crop. 

Chew  v.  Lucas,  695. 

LAW  OF  CASE— See  Appellate  Procedure,  10;  Linton  Coal,  etc., 
Co.  v.  Persons,  69. 

LAW  MERCHANT— Essential  requisites  of  negotiable  paper,  see 
Promissory  Note,  5;  Nicely  et  al.  v.  Commercial  Bank  of  Union 
City,  663. 

LICENSE— As  distinguished  from  grant  of  interest  in  patent,  see 
Patent,  2;  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Haberkorn,  479. 

LICENSEE— See  Patent,  5;  lb. 
No  protection  against  negligence,  see  Railroad,  11;  HaU  v.  Cleve- 
land, etc.,  R.  W.  Co.,  496. 

LIEN- For  feeding  stock,  see  Agister's  Lien  ;  Woodard  v.  Myers,  42. 

See  Mechanic's  Lien. 

LIFE  INSURANCE— Insurable  interest,  see  Insurance,  5;  Pru- 
dential Ins.  Co.  v.  Jenkins,  £97. 

LIMITATION  OF  ACTIONS— See  Statute  of  Limitations. 
MALPRACTICE- 

Evidence. — In  an  action  against  a  physician,  to  recover  damages 
resulting  from  the  alleged  negligence  of  such  physician  in  treating 
plaintiff  s  injured  thumb,  it  was  not  error  for  plaintiff's  witness, 
who  was  a  physician,  to  examine  the  injured  thumb  in  the  presence 
of  the  jury,  and  to  exhibit  and  describe  its  condition. 

Freeman  v.  Hutchinson,  6S9. 

MAffRTED  WOMAN— Mortgage  of  her  property  by  husband,  see 
Estoppel,  2;  Roberts  v.  Trammel  et  al.,  446. 


730  INDEX. 

MASTER  AND  SERVANT— Personal  injury  of  servant  outside  of 
regular  employment,  see  Interrogatories  to  Jury,  2 ;  Wilson 
v.  Evers,  46. 

1.  Assumption  of  Bisk, — A  servant  assumes  such  risks  as,  from  the 
nature  of  the  business  as  ordinarily  conducted,  he  must  have  known, 
and  those  risks  which  the  exercise  of  his  opportunities  for  inspec- 
tion would  have  disclosed  to  him. 

Linton  Coal,  etc.,  Co.  v.  Persons,  69. 

&.  Assumed  Risks. — A  servant,  who  is  engaged  in  work  which  he  was 
employed  to  perform,  assumes  those  risks  which  are  open  and 
obvious,  or  which  he  can  by  the  exercise  of  ordinary  care,  discover 
but  disregards.  Stuart  v.  The  New  Albany  Mfg.  Co.,  18 4. 

8.  Personal  Injury. —  Complaint. — Obvious  Danger. —  General  and 
Specific  Averments. — An  allegation  in  a  complaint,  by  a  servant 
for  damages,  against  the  master,  that  he  did  not  know  of  the 
defect  in  the  appliance  which  caused  the  injury  complained  of, 
avails  nothing,  where  it  appears,  from  the  facts  pleaded,  that  he 
had  an  equal  opportunity  with  the  master  of  knowing  the  existing 
conditions,  and  could,  by  the  most  casual  observation,  have  seen 
the  defects.  lb. 

4.  Obvious  Danger. — Rule  as  to  Special  Duty. — The  rule  that  a 
servant,  acting  under  specific  orders  of  his  superior,  as  to  the  man- 
ner of  doing  the  work,  does  not  assume  the  risk  incident  to  the  per- 
formance in  that  manner,  does  not  apply,  where  the  danger  is  open 
to  a  person  of  ordinary  prudence  and  intelligence.  lb. 

6.  Injury  to  Employe. — Defective  Machinery. — Inexperience  of  Em- 
ploye*—It  is  the  duty  of  an  employe  who  is  operating  machinery 
with  which  he  is  unfamiliar,  to  inform  his  employer,  and  if  he 
conceals  his  inexperience  and  undertakes  to  operate  such  machinery 
and  is  injured  by  reason  of  his  inexperience,  the  employer  is  not 
answerable  therefor.  Arcade  File  Works  v.  Juteau,  460. 

6.  Condition  of  Machinery. — The  servant  has  a  right  to  assume 
that  the  master  has  done  his  dutv,  and  that  the  machinery  fur- 
nished him  with  which  to  work  is  m  reasonably  good  condition  and 
repair  and  that  the  natural  risks  attendant  upon  its  use  are  not  in- 
creased by  defects.  lb. 

7.  Conflict  of  General  and  Special  Findings  of  Jury. — A  general 
verdict  in  favor  of  a  servant  for  injuries  received  by  reason  of  the 
defective  condition  of  machinery  cannot  stand  where  the  answers 
to  interrogatories  negative  a  finding  of  the  defect  alleged  in  the 
complaint  as  the  basis  of  the  action,  although  another  and  distinct 
defect  is  found,  where  no  amendment  of  the  complaint  was  made  to 
conform  to  the  proof.  lb. 

8.  Duty  of  Master. — It  is  the  duty  of  the  master  to  exercise  reason- 
able care  to  furnish  reasonably  safe  places  in  which,  and  appliances 
with  which,  the  servants  are  to  work,  and  to  exercise  the  same  care 
to  keep  them  in  such  condition.        Pennsylvania  Co.  v.  Witts,  583. 

9.  Master's  Negligence.— Assumption  of  Hazards  by  Servarit.—The 
servant  does  not  assume  the  hazards  occasioned  by  the  master's 
negligent  breach  of  his  duty,  unless  with  knowledge  thereof  he  con 
tinues  in  the  master's  service.  lb. 

10.  Pleading.— Assumption  of  Risk.-—  Knowledge  on  the  part  of  a 
servant  of  the  negligent  failure  of  the  master  to  exercise  reason- 
able care  to  furnish  a  reasonably  safe  place  to  work,  and  reasonably 
safe  appliances,  is  not  to  be  regarded  as  included  under  the  head  of 
"  Contributory  Negligence,"  but  it  is  an  independent  factor,  the  ex- 
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istence  of  which  must  be  specifically  denied,  in  an  action  for  per- 
sonal injuries,  if  relied  upon.  lb. 

11.  Imputed  Knowledge  of  Servant. — A  servant  will  be  held  to  have 
knowledge  of  the  existence  of  a  dangerous  defect  in  the  appliances 
with  which  he  works,  where  the  defect  is  so  open  and  obvious  that 
he  ought  to  have  known  it  in  the  exercise  of  reasonable  care  in  the 
discharge  of  his  duties.  lb. 

12.  Complaint.—  Sufficiency  Of. — In  an  action  for  personal  injuries  a 
general  allegation  of  negligence,  or  want  of  contributory  negligence, 
or  knowledge  of  defects,  is  sufficient  as  against  a  demurrer,  unless 
the  facts  specially  pleaded  show  the  contrary.  lb. 

18.  Proof. — Not  Necessary  to  Prove  All  of  the  Averments  in  the 
Complaint. — In  an  action  for  personal  injuries,  plaintifi  will  not  be 
required  to  prove  all  of  the  acts  of  negligence  averred  in  his  com- 
plaint, where  various  acts  of  negligence  are  charged  therein,  it  is 
sufficient  if  he  prove  such  acts  of  negligence  therein  charged  as 
will  establish  his  case.  lb. 

MECHANIC'S  LIEN- Sufficiency  of  complaint  in  foreclosure,  see 

Pleading,  11 ;  Manor  et  ah  v.  Hejfner  et  al.,  299. 

1.  For  Delinquent  Subscriptions  for  Building. — Corporation. — One 
who  entered  into  a  contract  with  several  parties  to  construct  a  butter 
and  cheese  manufactory  for  them,  upon  land  furnished  by  them, 
each  of  such  parties  subscribing  a  specified  amount  therefor,  which 
subscriptions  were  made  a  part  of  the  construction  contract,  may 
have  a  mechanic's  lien  on  the  building  and  the  ground  upon  which 
it  is  situated,  for  unpaid  subscriptions,  notwithstanding  such  sub- 
scribers organized  a  corporation  which  became  the  owner  of  the 
building  and  grounds,  which  was  in  contemplation  at  the  time  the 
contract  was  made,  and  the  corporation  never  assumed  the  liability 
of  the  subscribers. 

Davis  <fc  Rankin  Building  and  Mfg.  Co.  v.  Vice  et  al.,  117. 

2.  Single  Lien.— In.  such  case  the  contractor  would  have  only  one 
lien  against  the  property,  notwithstanding  it  had  several  individual 
debtors.  lb. 

8.  Creature  of  Law. — A  mechanic's  lien  is  the  creature  of  the  law 
and  not  of  contract.  lb. 

4.  Special  Finding. — Judgment. — A  finding  of  facts  in  an  action  to 
foreclose  a  materialman's  lien,  as  to  material  furnished  under  a 
general  contract  for  a  number  of  buildings,  which  shows  the  amount 
of  material  furnished  for  each  building,  and  that  payments  had 
been  made  which  should  be  applied  in  the  proportion  of  $64.22  to 
each  house,  is  sufficient  to  sustain  a  judgment  in  foreclosure  for 
the  amount  due  on  each  building.    Manor  et  al.  v.  Heffner  et  al. ,  299. 

5.  Notice  of  Filing. — Commencement  of  Action  On.— Statute  Con- 
strued. Section  7259,  R.  S.  1894,  does  not  require  that  an  action 
shall  be  commenced  on  foreclosure  of  a  mechanic's  lien  within  one 
year  from  the  receipt  of  the  notice  in  the  recorder's  office,  but  that 
the  complaint  thereon  shall  be  filed  within  one  year  from  the  re- 
ceipt of  such  notice  in  said  offica        Carriger  et  al.  v.  Mackey,  392. 

6.  Priority  of,  Over  Mortgage. — The  lien  of  a  mortgage  for  the 
balance  of  purchase-money,  or  a  mortgage  given  for  debts  due  on 
account  of  material  used  and  labor  performed  in  the  construction  of 
a  building,  is  inferior  to  a  mechanic's  lien,  on  a  building  situate  on 
the  mortgaged  real  estate,  such  lien  having  been  created  subsequent 
to  the  execution  of  the  mortgages.  Such  mortgages  have  priority 
only  upon  the  real  estate  as  it  stood  at  the  time  of  their  execution. 

lb. 
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knowledge  of  such  facts  and  making  no  effort  to  prevent  the 
spreading  of  the  fire,  the  railway  company  was  guilty  of  negligence; 

Tien  v.  Louisville,  etc.,  R.  W.  Co.,  304. 

&  Fire*  By. —  Contributory  Negligence. —  If  a  fire  be  negligently 
started  and  negligently  permitted  to  escape  to  the  premises  of  an- 
other, the  owner  of  such  premises,  if  he  have  knowledge  thereof, 
must  exercise  due  care  to  prevent  the  injury  or  he  will  be  deemed 
guilty  of  contributory  negligence.  A  landowner  is  not  required  to 
live  on  his  premises  and  keep  a  vigilant  outlook  for  negligence  on 
the  part  of  others.  He  may  rely  upon  the  presumption  that  others 
will  conform  to  the  legal  duties  resting  upon  them.  lb. 

9.  Fire  By.  —  Special  Verdict.  —  A  special  verdict  showing  that 
lands  burned  were  those  of  the  plaintiff,  and  describing  them  as 
they  are  described  in  plaintiff's  complaint,  is  sufficient  to  show  that 
they  are  the  same  lands  the  complaint  described.  lb. 

10.  Private  or  Farm  Crossing. — Statute  Construed. — A  crossing  40 
feet  wide,  over  a  railroad  which  runs  parallel  with  and  adjoining  a 
highway,  is  not  necessarily  a  private  farm  crossing,  within  the 
meaning  of  sections  5820, 5321,  R.  S.  1894,  making  it  the  duty  of  the 
adjoining  landowner  to  erect  and  maintain  bars  or  gates,  where 
the  crossing  has  been  maintained  by  the  railroad  company,  and 
used  by  the  public  in  reaching  the  highway  for  thirty -eight  years. 

Louisville,  etc.,  R.  W.  Co.  vl McAfee,  443. 

11.  Licensee. — A  railroad  company  owes  to  a  mere  licensee  no  duty 
of  protection  against  its  negligence. 

Hall  v.  Cleveland,  etc.,  R.  W.  Co.,  496. 

12.  Person  on  Track. — Duty  of  Engineer. — A  locomotive  engineer  has 
the  right  to  presume  that  an  adult  walking  upon  a  railroad  track, 
apparently  in  possession  of  his  faculties,  will  give  way  to  the  train 
and  leave  the  track ;  but,  before  such  engineer  would  be  justified 
in  continuing  the  speed  of  his  train  unchecked,  he  should  himself 
be  guilty  of  no  wrong. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Brafford,  Admr.,  655. 

RATIFICATION  —  Renewal  of   note    fraudulently  procured,  see 
Promissory  Note,  4;  Long  v.  Johnson,  498. 

HEAL  ESTATE— Agreement  to  convey,  see  Contract,  10;  Linge- 
inan  v.  Shirk,  Exr.,  432. 

Conveyance  of,  see  Contract,  11,  12;  lb. 

See  Deed. 

Rescission  of  sale  of  one  of  several  tracts,  see  Vendor  and  Pur- 
chaser, 1;  Johnson  et  al.  r.Bedivell,  236. 
RECORD— See  Appellate  Procedure,  4,  7,  29, 37;  Newman  v.  Rail- 
way Officials  and  Employees',  etc.,  Assn.,  29 ';  Aetna  Ins.  Co.  v.  Le 
Roy,  40;  Giffordr.Hess  et  al.,  450;  Citizens'  Street  R.  R.  Co.t. 
Hobbs,  6 JO. 

See  Instructions  to  Jury,  7;  Loeb  v.  McAlister,  643. 

RECOVERY — On  common  count  for  services,   see  Contract,  2; 

Stuclccy,  et  a/,  v.  Hardy  et  al.,  10. 
Condition  precedent,  see  Contract,  9;  Prudential  Ins.  Co.  v.  Mey- 
ers, 3J9. 

Innkeeper. — Statutory  Penalty. — Civil  Rights.— It  is  not  essential  to 
the  right  of  a  recovery  of  the  penalty  prescribed  by  sections  3291  • 
3293,  K.  S.  1894,  for  the  denial  of  the  full  and  equal  enjoyment  of 
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the  accommodations  of  an  inn,  on  account  of  race  or  color,  that  a 
person  unlawfully  denied  entertainment  through  his  agent  should 
nave  personally  applied  for  and  been  refused  entertainment. 

Fruchey  v.  Eagleson,  88. 

REDEMPTION  MONEY— See  County  Clerk  ;  State,  ex  r el.  Hall 
y.McGilletal.,  280. 

REHEARING — What  may  be  considered  on  petition  for,  see  Appel- 
late Procedure,  43;  Herod  et  al.  v.  State,  ex  rel.,  648. 

REPLEVIN— From  sheriff,  see  Execution;  Aman  et  al.  v.  Mott- 
weiler  et  al.,  405. 

1 .  Agister' 8  Lien. — Alternative  Judgment. — A  judgment  for  defend- 
ant in  replevin  must,  under  section  1618,  R.  S.  1894,  provide  for  the 
return  of  the  property  and  for  costs,  instead  of  being  in  the  alter- 
native for  the  return  of  the  property  or  its  value. 

Woodard  v.  Myers,  42. 

2.  Chattel  Mortgage. — Agister's  Lien. — The  lien  of  an  agister  for 
feeding  and  caring  for  a  colt  placed  in  his  hands  by  the  owner,  after 
the  execution  of  a  mortgage  thereon,  and  after  the  maturity  of 
the  debt  thereby  secured,  is  superior  to  the  lien  of  the  mortgage, 

where  the  mortgagee  had  notice  that  the  colt  was  placed  in  the 
agister's  hands  and  left  it  there  for  more  than  a  year  to  be  fed  and 
cared  for  by  him.  lb. 

REPRESENTATIONS— See  Insurance,  10, 11;  Supreme  Lodge  K. 

of  P.  v.  Edwards,  524. 
REPUDIATION— Of  policy  after  loss,  see  Insurance,  19;  German 

Fire  Ins.  Co.  v.  Columbia  Encaustic  Tile  Co. ,  623. 
REPUTATION — Cross-examination  of  character  witnesses  and  re- 

buttal  testimony,  see  Evidence,  8 ;  Brower  v.  Ream,  51. 
RESCISSION— Of  one  of  several  tracts  of  land  cannot  be  made,  see 

Vendor  and  Purchaser,  1 ;  Johnson  et  al.,  v.  Bedwell,  236. 
RES   JUDICATA  — See  Appellate  Procedure,  84;    Cluggish  v. 

Koons,  509. 
See  Former  Adjudication. 
RESTITUTION  BOND— See  Attachment,  1,  2;  Bick  et  al.  v.  Lang 

et  al.,  503. 

SALE — Of  personal  property,  see  Contract,  5 ;  Levi  et  al.  v.  Allen,  88. 

Caveat  emptor,  see  Fraud,  2;  Anderson  Foundry,  etc.,  Works  v. 

Myers,  385. 

See  Vendor  and  Purchaser. 

1.  Conditional  Title. — Resale  to  Purchaser  Without  Notice. — Re- 
covery of  Purchase-price.— Where  a  conditional  vendee  of  goods 
resold  them  to  one  not  having  notice  of  his  conditional  title;  the 
value  of  the  goods  to  be  determined  by  invoice,  and  while  they 
were  being  invoiced,  the  original  vendor  seized  the  goods, 
claiming  them  as  his,  thus  stopping  the  invoice,  but  the  second 
vendee  replevied  them  from  the  first  vendor  and  sold  all  the 
goods  witnout  taking  an  invoice,  the  second  vendee  having  paid 
part  o*  the  purchase-price  to  his  vendor, — a  recovery  of  the  balance 
of  the  purchase-price  by  the  first  vendor  as  assignee  of  the  contract 
of  resale  between  the  second  vendor  and  the  second  vendee,  can 
not  be  prevented  by  the  non-performance  of  the  condition  to  invoice 
the  goods.  Jenkins  v.  Fisher,  58. 
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2.  Implied  Warranty. — One  who  sells  a  chattel  with  knowledge 
that  it  is  to  be  used  tor  a  particular  purpose,  impliedly  warrants  the 
article  to  be  reasonably  fit  for  that  purpose. 

Zimmerman  v.  Druecker,  512. 

8.  Implied  Warranty. — Breach. — Counter-claim. — On  the  breach  of 
an  implied  warranty  that  a  chattel  is  reasonably  suitable  for  the 
purpose  for  which  it  is  purchased,  the  buyer  need  not  rescind  the 
contract  and  return  the  property,  but  may,  when  sued  for  the  pur- 
chase-price, set  up  his  damages  in  a  counter-claim.  lb. 

SCHOOLHOT7SE— Contractor's  bond,  see  Bond,  4;  Williams  v.  Mark- 
land  etal.,  669. 

SCHOOL  TOWNSHIP— Liability  of  trustee's  sureties  for  borrowed 
money,  see  Township  Trustee,  1,  2;  Killian  et  al.  v.  State,  ex 
rel.  Spayd,  261. 

SET-OFF— As  defense  to  note,  see  Pleading,  1;  Indiana  Novelty 
Mfg.  Co.  v.  McOill,  1. 

SHERIFF— Goods  placed  in  charge  of  third  person  by,  see  Execu- 
tion; Aman  et  al.  v.  Mottweiler  et  al.,  405. 

SIGNATURE— As  to  checks  and  drafts,  see  Banes  and  Banking,  2; 

Snodgra88  et  al.  v.  Sweetser  et  al.,  682. 
Genuineness  of,  see  Evidence,  5;  Campbell  v.  Conner,  Admr.,  23. 
Of  court,  see  Instructions  to  Jury,  1,  2;  Fruchey  v.  Eagleson,  by 

Next  Friend,  88. 
Of  counsel,  see  Instructions  to  Jury,  8;  Louisville,  etc.,  R.W.  Co. 

v.  Ooben,  128. 
To  benefit  certificate,  see  Insurance,  12;  Supreme  Lodge  K.  of  P.  v. 

Edvxirds,  524. 

SPECIAL  VEBDICT— See  Appellate  Procedure,  9;  Jenkins  v. 

Fisher,  58. 

Inferential  facts,  see  Contributory  Negligence,  1 :  Terry  v.  Louis- 
ville, etc.,  R.  W.  Co.,  853. 

Refusal  of  court  to  render  judgment  on,  see  New  Trial,  2;  Hoppes 
v.  Chapin,  258. 

Sufficiency  of  on  money  demand,  see  Practice,  5;  lb. 

As  to  description  of  land,  see  Railroad,  9;  Tien  v.  Louisville,  etc, 
R.  W.  Co.,  894. 

1.  Amount  of  Recovery. — In  an  action  on  breach  of  contract  to 
furnish  plaintiff  another  harvester,  on  failure  to  make  the  first  one 
do  good  work,  a  finding  that  the  machine  to  which  plaintiff  was 
entitled  and  which  defendant  failed  to  furnish  was  worth  $135, 
is  a  sufficient  assessment  of  the  amount  of  recovery. 

Piano  Mfg.  Co.  v.  Kesler,  110. 

2.  Railroad.  —  Negligence.  —  Signals.  —  Value  of  Horse  Killed  at 
Crossing. — In  an  action  against  a  railroad  company  for  the  value  of 
a  horse  killed  at  a  railroad  and  highway  crossing,  by  reason  of  the 
company's  failure  to  give  signals,  which  had  escaped  from  plain- 
tiff's enclosure,  without  his  fault,  the  special  verdict,  which  fails  to 
find  that  the  death  of  the  horse  was  the  result  of  defendant's  negli- 
gent omission  to  give  the  proper  signals,  is  not  sufficient  to  support 
a  recovery.  Louisville,  etc.,  R.  W.  Co.  v.  Ouster,  239. 
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SPECIAL  FINDINGS— See  Appellate  Procedure,  22 ;  Bush  et  al. 

v.Barkman,  407. 
A  question  of  fact,  see  Fraud,  1 ;  Johnson  et  al.  v.  Bedwell,  236. 
See  Harmless  Error.  2;  Levi  et  al.  *r  Allen*  38. 
See  Mechanic's  Lien,  4;  Manor  et  al.  v.Heffner  et  al.,  299. 
Motion  to  strike  out  improper,  see  Practice,  18;  Van  Valkenburgh 

et  al.  v.  Dean  et  al.,  693. 

1.  Failure  to  Find  Certain  Facts. — The  absence  of  a  finding  upon 
certain  facts  in  issue  is  equivalent  to  a  finding  against  him  who  has 
the  burden  of  proving  them.  Levi  et  al.  v.  Allen,  38. 

2.  Measure  of  Damages. — Contract. — Restraint  of  Trade. — Where 
the  court  finds  that  plaintiff's  tools,  in  an  action  for  damages  for 
breach  of  a  contract  in  restraint  of  trade,  were  worth  $150  prior  to 
the  breach,  and  that  immediately  after  such  breach  they  were  worth 
only  $100,  and  found  that  the  plaintiff  was  damaged  in  the  sum  of 
$50,  it  cannot  be  conclusively  presumed  that  the  court  took  the 
difference  in  the  value  of  the  tools  as  the  measure  of  damages. 

Van  Valkenburgh  et  al.  v.  Dean  et  al.,  693. 

8.  Outside  of  Issues. —  When  Regarded  as  Surplusage. — Findings 
without  the  issues  will  be  regarded  as  surplusage,  where  enough  are 
left  upon  which  the  judgment  may  stand.  lb. 

4.  Signing  by  Judge. — Where  the  conclusions  of  law  immediately 
follow  the  special  findings  of  fact,  the  signature  of  the  judge  after 
the  conclusions  or  law  is  a.  sufficient  signing  of  the  finding  of  facts. 

lb. 

STATUTE  CONSTRUED-As  to  liability  on  appeal  bond,  see  Ap- 
peal Bond,  1,  2,  8;  Supreme  Council,  etc.,  v.  Boyle,  342. 

Appeal  from  action  on  gravel  road  bond,  see  Appellate  Proce- 
dure, 28 ;  Swindle  et  al.  v.  State,  ex  rel.,  416. 

Time  of  filing  bill  of  exceptions  in  criminal  case,  see  Appellate 
Procedure,  26;  Houston  v.  State,  424. 

See  Appellate  Procedure,  84;  Cluggish  v.  Koons,  699. 

Order  of  paying  claims,  see  Decedent's  Estates,  6;  Masterson, 
Admr.,  v.  Cauble  et  al.,  515. 

Right  of  surviving  husband,  see  Decedent;  Kemph  v.  Belknap, 
Admr.,  et  al.,  77. 

As  to  Gravel  Road  Contractor's  Bond,  see  Gravel  Road,  1 ;  Swindle 
et  al.  v.  State  ex  rel.,  415. 

As  to  finding  of  court  in  vacation,  see  New  Trial,  5;  Bush  et  al  v. 
Barkman,  407. 

As  to  time  of  bringing  action  on  mechanic's  lien,  see  Mechanic's 
Lien,  5 ;  Carriger  et  al  v.  Mackey,  392. 

As  to  signals  for  railroad  and  highway  crossing,  see  Railroad  2; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Shaw  et  al.,  173. 

As  to  private  and  railroad  crossing,  see  Railroad,  10 ;  Louisville, 
etc.,  R.  W.  Co.y.  McAfee,  44#- 

STATUTE  OF  FRAUDS— 

As  to  personal  property,  see  Contract,  8,  4;  Qalbraith  et  al.  v. 

Holmes  et  al.,  34. 
See  Landlord  and  Tenant,  2;  Edmonds  v.  Mounsey,  399. 
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Parol  contract  as  to  real  estate,  see  Vendor  and  Purchaser,  2; 
Lingeman  v.  Shirk,  Exr.,  432. 

STATUTE  OF  LIMITATIONS— Does  not  run  against  wife,  as  be- 
tween husband  and  wife  during  coverture,  see   Husband  and 
Wife;  Fourthman,  Exr.  v.  Fourthman,  199. 
See  Practice,  7;  Lingeman  v.  Shirk,  Exr.,  432. 

STATUTORY  PENALTY— Equal  accommodations  at  hotel  denied, 
see  Recovery  ;  Fruehey  v.  Eagleson,  by  Next  Friend,  88. 

STREET— Change  of  grade,  see  Municipal  Corporation,  6;  Keehn 
v.  McOUlicudy  et  al.t  580. 

STREET   IMPROVEMENT— Made   under  repealed   statute,   see 
Estoppel,  3 ;  Cluggish  v.  Koons,  599. 

SUBCONTRACTOR— See  Bond,  1 ;  Dunlap  v.  Eden  et  al.,  575. 
See  Gravel  Road,  1 ;  Swindle  et  al.,  v.  State,  ex  rel.,  415. 

SUBROGATION — Money  advanced  by  widow  to  administrator  to  pay 
debts,  see  Decedent's  Estates,  1;  Neptune,  Adnxr.,  v.  Tyler,  132. 

SUMMONS— 

Service.  — Sufficiency  Of.  —  Service  on  the  president,  secretary  and 
treasurer  of  a  council  of  a  benefit  society,  when  no  other  or  higher 
officers  thereof  can  be  found  in  the  county,  is  sufficient  to  give  juris- 
diction over  the  supreme  lodge. 

Supreme  Council,  etc,  v.  Boyle,  342. 

SUPERIOR  COURT— 

General  Term. — Jurisdiction  of  Person. —  Appearance. — Where  the 
record,  on  appeal  from  the  general  term  of  the  Superior  Court, 
recites  that  the  "parties"  were  present  "by  counsel,  and  that  the 
appellant  [appellee  below]  objected  and  excepted  to  the  ruling  and 
judgment  of  the  court,"  such  appearance,  as  shown  by  the  record, 
gave  the  court  jurisdiction  of  the  person  of  the  appellee,  in  the 
general  term,  notwithstanding  the  fact  that  no  notice  of  appeal 
was  served  on  appellee,  and  140  days  had  elapsed  from  the  time  the 
appeal  was  prayed  for  until  appellant,  in  the  general  term  of  the 
Superior  Court,  filed  its  assignment  of  errors  therein. 

Newman  v.  Railway  Officials  and  Employees,  etc.,  Assn.,  29. 

SUPERSEDEAS  BRIEF— See  Appellate  Procedure,  3;  Johnson 
et  al.  v.  Crowder,  28. 

SURETYSHIP— See  Principal  and  Surety;  Goodwin  v.  Davis,  120. 

The  contract  of  a  surety  will  be  strictly  construed. 

Dunlap  v.  Eden  et  al.,  575. 

SURPLUSAGE— Finding  outside  of  issues,  see  Special  Finding,  3; 
Van  Valkenburgh  v.  Dean  et  al.,  693. 

TAX  SALE — Redemption  money,  see  County  Clerk  ;  State,  ex  rel. 
Hall  v.  McGill  et  al.,  289. 

TENANTS  IN  COMMON— Tenant  cannot  bind  his  co-tenant  bv 
surrender  of  lease,  see  Landlord  and  Tenant,  4;  Edmonds  v. 
Mounsey,  399. 

THEORY— See  Appellate  Procedure,  21;  Anderson  Foundry,  etc., 
Works  v.  Myers,  385. 
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TOWNSHIP  TRUSTEE— Contractor's  bond,  see  Bond,  4;  Williams 
v.  Markland  et  al.,  699. 

1.  Misapplication  of  Township  Funds. — Liability  of  Sureties. — If  a 
school  township  is  liable  for  the  payment  of  orders  issued  by  its 
trustee  for  borrowed  money,  and  the  trustee  misappropriates  such 
money,  his  sureties  will  be  liable  therefor. 

KUlian  et  al.  v.  State  ex  rel.,  Spayd,  Tr.,  261. 

2.  Power  of  Township  Trustee  to  Borrow  Money. — A  township 
trustee  has  no  express  power  to  borrow  money  for  school  purposes, 
except  upon  compliance  with  sections  6006  and  6007,  R.  S.  1881 
(sections  8081  and  8082,  Burns,  R.  S.  1804);  but  if  he  does  obtain  it, 
and  rightfully  expends  it  for  the  benefit  of  the  schools  of  his  town- 
ship, the  township  will  be  liable  for  its  repayment.  lb. 

8.  Bond  Valid,  Though  Not  Authorized  by  Statute. — When  a  trustee 
is  acting  within  the  scope  of  his  authority,  in  building  a  school- 
house  and  contracting  therefor,  a  bond  taken  to  procure  the 
prompt  and  faithful  construction  of  the  building,  and  the  proper 
payment  of  what  enters  into  it,  is  valid,  though  such  bond  is  not 
specially  authorized  by  statute.     Williams  v.  Markland  et  al.,  669. 

TRIAL— 

1.  Instruction. — Punitive  Damages. — The  defendant,  in  an  action 
for  personal  injury,  where  the  trial  proceeded  upon  the  theory 
that  the  plaintiff  was  injured  without  fault  on  his  part,  by  neg- 
ligence of  defendant  in  failing  to  repair  the  roof  of  a  mine,  an 
instruction  that  plaintiff  could  not  recover  punitive  damages 
should  have  been  given.  Linton  Coal,  etc.  Co.  v.  Persons,  96. 

2.  Ruling  on  Admission  of  Evidence. — Rule  as  to  Written  In- 
structions.— Practice. — The  rule  requiring  the  court  to  give  all  the 
instructions  in  writing,  when  so  requested,  is  not  violated  by  an- 
nouncement of  the  court's  understanding  of  the  law  involved, 
upon  making  a  ruling  on  the  admission  of  evidence. 

Fruchey  v.  Eagleson,  88. 

3.  Complaint. — Special  Findings. — General  Verdict. — Contract. — A 
general  verdict  for  plaintiff  will  be  treated  as  having  been  rendered 
upon  the  paragraph  of  complaint  which  seeks  recovery  on  a  quan- 
tum meruit,  although  the  jury  returned  interrogatories  in  which 
thev  said  they  based  their  verdict  on  another  paragraph  of  the  com- 
plaint, which  declared  upon  a  special  contract,  where  they  further 
state  that  the  amount  found  due  was  not  by  reason  of  a  contract, 
but  that  the  amount  allowed  was  the  reasonable  value  of  plaintiff's 
services.  Vermillion  et  al.  v.  Mustard,  298. 

4.  Right  to  Open  and  Close. — The  burden  of  the  issue  and  the 
right  to  open  and  close  cannot  be  shifted,  after  the  issue  is  made 
up  and  the  trial  commenced,  in  an  action  on  a  note  providing  for 
attorney's  fees,  the  only  answer  being  plea  of  payment,  by  an  offer 
of  defendant  that  if  plaintiff  should  recover  judgment,  he  should 
be  entitled  to  the  amount  of  attorney's  fees  demanded  in  the  com- 
plaint. Boyd  v.  Smith  et  al.,  324. 

5.  Special  Interrogatory  to  Jury. — That  an  answer  by  jury  to  a 
special  interrogatory  is  not  sustained  by  the  evidence,  does  not  in- 
validate the  general  verdict  where  the  matter  to  which  the  question 
relates  does  not  affect  the  right  of  recovery  of  the  party  in  whose 
favor  the  verdict  is  rendered. 

Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Haberkom,  479. 

6.  Conflict  Between  General  and  Special  Verdict. — Special  answers 
control  the  general  verdict  only  when  the  antagonism  between 


748  INDEX. 

them  is  so  great  that  it  cannot  be  removed  by  any  evidence  admis- 
sible under  the  issues.  Simons,  Admr.t  v.  Beaver,  610. 

7.  Instructions  Presented  After  Argument  Begun, — A  trial  court 
may,  without  error,  refuse  to  give  instructions  which  were  not 
signed  or  presented  to  it  before  the  commencement  of  the  argument 
to  the  jury.  Lake  Erie,  etc.,R.  R.  Co.  v.  Brafford,  Admr.,  665. 

TRUSTEE — When  not  personally  liable  on  promissory  note,  see 
Promissory  Note,  8;  Neptune,  Admr.,  v.Paxton,  Bee.,  384. 

TRUST  FUND— Held  by  corporation,  see  Corporation,  1 ;  Indiana 
Novelty  Mfg.  Co .  v.  McQill,  1. 

VACATION— Filing  special  findings  in,  see  New  Trial,  5. 

VENDOR  AND  PURCHASER— Acceptance  of  note  equivalent  to 
payment,  see  Payment;  Davis,  etc.,  Mfg.  Co.  v.  Vice  et  al.,  ill. 
Sale  by  conditional  vendee  to  one  not  having  notice,  see  Sale,  1; 
Jenkins  v.  Fisher,  68. 

1.  Rescission  of  Sale. — Ileal  Estate. — There  can  be  no  rescission  of 
a  sale  of  one  of  several  tracts  of  land,  sold  as  an  entirety,  without  a 
rescission  as  to  the  other  tracts.  Johnson  et  al.  v.  Bedwell,  236. 

2.  Contract. — Statute  of  Frauds. — A  contract  partly  written  and 
partly  verbal,  is  a  parol  contract,  and,  when  such  contract  relates  to 
the  sale  of  real  estate,  it  is  unenforceable,  by  reason  of  the  statute  of 
frauds.  Lingeman  v.  Shirk,  Exr.,  432. 

VERDICT— See  Interrogatories  to  Jury,  1,  2;  Wilson  v.  Evers,  46. 
Conflict  between  general  and  special,  see  Trial,  6;  Simons,  Admr., 
v.  Beaver,  610. 

WAIVER — Failure  to  argue  an  assigned  error,  see  Appellate  Pro* 

cedure,  13,  18,  20,  25;  Piano  Mfg.  Co.  v.  Kesler,  110;  Shick  v. 

Citizens'  Enterprise  Co.,  329;    Calloway  Bee.,  v.  Mellett,  366; 

Houston  v.  State,  424. 
As  to  rehearing,  see  Appellate  Procedure,  48;  Herod  et  al.,  y. 

State,  ex  rel.,  648. 
See  Attachment,  1 ;  Bick  et  al.  v.  Lang  et  al.,  693. 
Of  strict  proof  as  to  death,  see  Insurance,  7;  National  Life,  etc, 

Ins.  Co.  v.  Whitacre,  696. 

WAREHOUSE  RECEIPT— See  Contract,  14;  Rollins  v.  Hare,  677. 

WARRANTIES— See  Insurance,  10, 11 ;  Supreme  Lodge  K.  of  P.  v. 
Edwards,  524. 

WARRANTY — Implied  where  vendor  knows  purpose  for  which  same 
is  bought,  see  Sale,  2;  Zimmerman  v.  Druecker,  612, 
On  breach  of  implied  warranty  purchaser  may  set  up  damages  in 
counter-claim  when  sued  for  purchase-price,  see  Sale,  8 ;  lb. 

WIDOW — Advancing  money  to  pay  debt,  see  Decedent's  Estates,  1 ; 
Neptune,  Admr. ,  v.  Tyler,  132. 

WILLFUL  INJURY— Of  person  on  railroad  track,  see  Evidence, 
19;  L.  E.  &  W.  R.  R.  Co.  v. Brafford,  Admr.,  656. 
Constructive  intent,  see  Personal  Injury;  lb. 
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Of  person  on  railroad  track,  see  Pleading,  21 ;  Hall  v.  Cleveland, 
etc.,  B.W.Co.,466. 

WILLS— See  Bequest;  Blake,  Admr.,  v.  Blake,  492. 

WITNESS— Court's  discretion  as  to  cross-examination,  see  Practice, 

12 ;  Freeman  v.  Hutchinson,  €39. 

Cross-examination  of  character  witness,  see  Evidence,  8;  Brower 

v.  Beam,  51% 

Competency  Of. — Opinion. — A  witness  may  give  an  opinion  as  to  the 
value  of  services  rendered  in  waiting  upon  and  nursing  a  sick 
person,  without  first  having  shown  to  possess  any  special  knowl- 
edge upon  the  subject  of  the  value  of  such  services. 

Hufford,  Admr.,  v.  Neher,  396. 

WORK  AND  LABOR— For  decedent,  see  Evidence,  6;  Campbell 
v.  Conner,  Admr.,  23. 


END  OF  VOLUME  15. 
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